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Maguirb  bt  al.  v.  Smock  et  al. 

City. — Commom  Qmtuil.-^FMUmers  for  Street  Imprcvement,-^Good  JFattM? 
of  Petitiomers^'^Tho  oommon  cotmcil  of  a  <Atj  liave  a  right  to  believe  than 
every  property  owner  petitioniiig  for  the  improvement  of  a  street  does-  so  in* 
good  faith,  and  not  under  a  contract  fay  which  he  is  to  be  relieved  of  the- 
whole  or  any  part  of  his  share  of  the  cost  of  the  improvement,  whilst  he  is 
seeking  to  have  others  taxed  for  the  whole  amount  of  their  shares  under  the 
law. 

Sahb.  — Any  iigreement  or  combiBAtion  among  parties  petitioning  for  the 
improvement  of  a  street,  by  which  a  few  individuals,  desirous  of  causing  the 
improvemdit  to  be  made,  procure  the  signatures  of  others  to  the  petition  by 
paying,  or  i^greeing  to  pay,  a  consideration  therefor,  either  directly  or  indi- 
rectly, is  a  fraud  on  the  law  and  contrary  to  public  policy. 

Sake.— In  an  action  upon  an  agreement  to  pay  a  consideration  to  procure  the  * 
signatures  of  property  owners  to  a  petition  for  the  improvement  of  a  street,  for 
those  whose  names  were  thus  procured  to  say  that  they  were  not  opposed  to  the  - 
improvement "  in  itself  considered,'*  but  that  they  did  not  feel  pecuniarily 
able  to  bear  the  ^pense,  and  that  they  accepted  the  agreement  in  good  faith, . 
and  without  fraud,  will  not  reader  the  agreement  valid,  or  enable  them  to  • 
enforce  it 

APPEAL  from  the  Marion  Superior  Court. 

OsBORN,  C.  J. — ^The  appellants  instituted  an  action  against. 
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the  appellees  upon  a  written  instrument,  of  which  the  follow- 
ing is  a  copy: 

"Indianapolis,  April  8th,  1870. 
"We,  the  undersigned,  guarantee  unto  Douglass  Maguire 
and  William  J.  Gillespie  the  sum  of  eight  hundred  dollars, 
on  the  assessment  for  improving  Delaware  street  with  the 
Nicholson  pavement  in  front  of  their  property  on  said  street, 
provided  they  petition  the  city  council  of  Indianapolis  for 
said  improvement 

"Wm.  C.  Smock, 
•*  D.  H.  Wiles, 
"  J.  T.  Wright." 

It  is  alleged  in  the  complaint  that  the  appellants  did  peti- 
tion the  city  council  for  the  improvement,  and  did  become 
liable  to  pay  a  large  sum  for  and  upon  the  assessments  upon 
their  property  for  the  improvement,  and  in  a  much  larger 
sum  than  eight  hundred  dollars ;  that  they  have  been  com- 
pelled to  pay,  and  have  paid,  the  assessments  upon  their 
property  for  such  improvement,  an  amount  exceeding  eight 
hundred  dollars;  that  the  defendants,  the  appellees,  were 
then  the  owners  of  property  bordering  on  said  street,  and 
were  very  desirous  to  obtain  the  construction  of  the  improve- 
ment, for  the  purpose  of  enhancing  the  value  of  their  prop- 
erty bordering  thereon;  that  they  made  the  contract  in  con- 
sideration of  the  benefits  they  would  receive  from  the  con- 
struction of  the  improvement;  that  they  afterward  paid  all 
of  the  eight  hundred  dollars,  except  the  sum  of  two  hun- 
dred and  sixteen  dollars  and  sixty-six  cents,  which  remains 
unpaid. 

A  demurrer  was  filed  to  the  complaint,  which  was  over- 
ruled. The  appellants  answered,  alleging,  amongst  other 
things,  that  at  the  time  of  the  execution  of  the  written 
instrument  sued  on,  a  question  was  pending  before  the  com- 
mon council  of  Indianapolis  as  to  whether  the  improvement 
contemplated  in  the  writing  should  be  made  at  the  expense 
of  the  city  and  numerous  owners  of  real  estate  on  and  along 
the  line  of  the  street  between  the  points  named;  that  the 
plaintiffs  were  owners  of  real  estate  on  and  along  the  street 
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between  those  points,  and  as  such,  had  signed  a  remonstrance 
with  other  owners  against  the  contemplated  improvement; 
that  afterward  they  corruptly  and  fraudulently  entered  into 
the  agreement  mentioned  in  the  complaint,  and  petitioned 
the  council  to  make  the  improvement;  that  the  council 
caused  the  work  to  be  done;  and  that  the  cost  of  it  was 
assessed  against  the  property  bordering  on  the  street,  and 
paid  by  the  owners,  stating  the  sums  paid  by  the  several 
remonstrators. 

A  demurrer  to  the  answer  was  overruled,  and  a  reply  filed 
admitting  that  they  had  signed  a  remonstrance  as  alleged  in 
the  answer,  but  averring  that  it  was  done,  **not  because  they 
were  opposed  to  the  work  in  itself  considered,  but  because 
they  did  not  feel  pecuniarily  able  to  bear  the  expense  that 
would  be  assessed  against  their  property  by  reason  of  said 
improvement ; "  that  the  defendants  came  to  them,  without 
solicitation  or  inducement  on  their  part,  and  proposed  to 
enter  into,  and  executed,  the  contract,  which  they  accepted, 
and  afterward  signed  the  petition  in  perfect  good  faitli,  and 
without  any  desire  or  design  whatever  to  corruptly  or  fraud- 
ulently influence  the  said  common  council,  or  any  officer  or 
person  connected  with  the  government  of  the  city;  that 
after  receiving  the  contract,  they  were  willing  and  anxious 
to  have  the  improvement  made,  and  were  willing  to  pav  all 
over  the  said  sum  of  eight  hundred  dollars  which  would  be 
assessed  against  their  property,  and  by  reason  thereof  signed 
the  petition  for  the  purpose  of  procuring  the  improvement 
to  be  made. 

On  motion  of  the  appellees,  a  part  of  the,  reply  was 
stricken  out.  The  motion  was  to  strike  out  all  between  the 
first  word  on  the  second  page  and  the  second  word  on  line 
thirteen  of  said  second  page,  all  on  page  one,  and  beginning  at 
the  second  word  of  line  twenty -two  on  said  second  page,  and 
strike  out  all  the  remainder  of  the  reply.  We  have  no 
means  of  determining  what  was  included  in  the  motion. 
The  record  does  not  show  how  the  reply  was  paged  and 
lined.     We  must  take  the  reply  as  we  find  it  in  the  record, 
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presuming  that  the  clerk  has  omitted  what  was  stricken  out. 

A  demurrer  was  filed  and  sustained  to  the  reply.  The 
appellants  refusing  to  amend  or  reply  further,  final  judgment 
was  rendered  against  them  for  costs.  Proper  exceptions 
were  taken  by  the  parties  to  the  several  rulings  of  the  court. 

An  appeal  was  taken  to  the  general  term,  where  the  judg- 
ment of  special  term  was  affirmed.  The  appellants  seek  to 
reverse  the  judgment  for  the  alleged  errors  of  the  court  in 
overruling  the  demurrer  to  the  answer,  in  sustaining  the 
'motion  to  strike  out  a  part  of  the  reply,  and  in  sustaining 
the  demurrer  to  the  reply. 

The  law  authorized  the  common  council  to  cause  the 
improvement  contemplated  in  the  pontract  to  be  made,  on  the 
petition  of  the  resident  owners  of  two-thirds  of  the  whole 
line  of  lots,  or  parts  of  lots,  bordering  on  the  street,  or  part 
of  street,  sought  to  be  improved  at  the  expense  of  the  owners 
of  lots  bordering  on  the  street,  or  the  part  thereof  to  be 
improved,  except  so  much  thereof  as  is  occupied  by  public 
grounds  of  the  city  bordering  thereon,  and  the  crossings  of 
streets  and  alleys,  which  were  chargeable  to  the  city. 

The  council  possessed  no  authority  to  cause  the  improve- 
ment to  be  done  .without  the  petition,  except  with  the  con- 
currence of  two-thirds  of  the  members  thereof.  With  such 
concurrence,  and  without  any  petition,  the  council  might 
order  or  cause  the  improvement  to  be  made,  and  either 
charge  and  cause  the  expense  thereof  to  be  assessed  and 
collected  as  provided  when  petition  is  filed,  or  if  deemed 
just  and  right  by  the  common  council,  cause  the  expense,  or 
any  part  thereof,  to  be  paid  out  of  the  general  revenue  of 
the  city.    3  Ind.  Stat  98  to  104,  sees.  68  to  71. 

We  are  not  informed  by  the  pleadings  whether  the  peti- 
tion contained  the  number  of  names  of  resident  owners 
requisite  to  authorize  the  common  council  to  cause  the 
improvement  to  be  made  by  a  majority  vote  or  not.  We 
are  informed,  however,  that  the  question  of  making  the 
improvement  was  pending  before  the  common  council ;  that 
the  appellants  and  others  had  remonstrated  against  it,  and 
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that  it  was  important  to  overcome  the  opposition  of  the 
appellants  and  change  them  from  remonstrators  against,  to 
petitioners  for,  the  improvement,  in  order  to  control  the  action 
of  the  common  council  in  favor  of  the  work.  We  do  not 
consider  it  necessary  to  decide  whether  the  council  were 
compelled  to  cause  the  work  to  be  done  on  filing  the  peti- 
tion, or  whether  it  was  optional  with  them  to  do  it  or  not; 
nor  whether  the  names  of  the  appellants  were  necessary  to 
make  the  requisite  number  to  enable  the  council  to  act  by  a 
majority  vote.  Their  names  were  to  be  added  to  the  peti- 
tion to  aflect  the  action  of  the  council.  The  council  would 
be  controlled  to  a  considerable  extent  by  the  wishes  of  the 
property  owners.  The  nearer  they  approached  to  unanimity 
in  favor  of  the  work,  the  more  likely  the  council  would  be 
to  order  it  to  be  done.  They  would  have  a  right  to  believe 
that  every  property  owner  petitioning  for  it  did  so  with  the 
expectation  that  he  was  to  actually.assume  his  share  of  the 
burdens;  that  he  signed  the  petition  in  good  faith,  and  not. 
under  a  contract  by  which  he  was  to  be  relieved  of  the 
whole,  or  any  part,  of  his  share  of  the  cost  of  the  improve- 
ment whilst  he  was  seeking  to  have  others  taxed  for  the 
whole  amount  of  their  share  under  the  law.  "Any  arrange- 
ment or  combination  among  the  parties  applying,  whereby  a 
few  individuals,  desirous  of  causing  the  grading  and  paving 
to  be  done,  procure  the  signatures  of  others  to  the  applica- 
tion, by  paying  them  a  consideration  therefor,  either  directly 
or  indirectly,  is  a  fraud  in  the  law,  and  contrary  to  public 
policy.*^  Howard  v.  The  First  Independent  Church  of  Balti- 
more^ 1 8  Md.  451. 

This  case  is  very  much  like  the  one  dted.  The  following 
have  some  bearing  upon  the  question:  Hatzfieldv.  Gulden^ 
7  Watts,  152;  Gil  V.  Williams f  12  La.  An.  219;  Dexter  v. 
SnoWy  12  CusIl  594;  Powers  v.  Skinner,  34  Vt  274;  Fuller 
V.  Dame,  18  Pick.  472;  Brown  v.  Brown,  34  Barb.  533; 
Devlin  v.  Brady,  32  Barb.  518;  Harris  \.  Roof  s  ExWs,  10 
Barb.  489. 

It  is  true  that  the  appellants  aver  in  their  replication  that 
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they  were  not  opposed  to  the  work  "in  itself  considered,"  but 
because  they  did  not  feel  pecuniarily  able  to  bear  the 
expense  of  it;  that  as  soon  as  the  appellees,  by  their  con- 
tract, undertook  to  relieve  them  from  the  expense,  they  at 
once  became  equally  as  anxious  for  its  accomplishment  as 
the  appellees  were,  and  willingly  petitioned  for  it;  and  hence 
they  acted  in  good  faith.  It  is  possible  that  the  other 
remonstrators  were  opposing  the  work  for  the  s'kme  want  of 
pecuniary  ability  to  bear  the  expense,  and  not  because  they 
were  opposed  to  it  in  itself  considered.  Perhaps  all  of  them 
might  have  been  converted  upon  the  same  terms  that  the 
appellants  were.  Their  opposition  was  predicated  entirely 
upon  an  objection  to  paying  for  the  work.  We  think  very  few 
persons  who  would  be  willing  to  be  benefited  by  the  labor 
or  means  of  others  would  remonstrate  against  paving  a 
street  in  front  of  their  property,  if  the  cost  of  it  was  to  be 
borne  by  some  one  else.  They  would  not  object  to  the  work 
^n  itself  considered. 

It  is  admitted  in  the  replication  that  the  appellants  were 
induced  to  sign  the  petition  by  reason  of  the  guaranty  set 
out  in  the  complaint;  that  that  was  its  sole  consideration. 
The  afErmation  of  good  faith  and  denial  of  fraud  do  not 
relieve  the  act  of  its  culpability.  Courts  wil.l  not  aid  either 
party  to  enforce  such  contracts.  The  answer  was  good  and 
the  replication  bad. 

The  judgment  of  die  said  superior  court  is  affirmed,  with 
costs. 

y.  E.  McDonald,  y.  M  Butier  ond  R  M  McDonald,  for 
appellants. 

C.  H.  Test,  D.  V.  Bums,  and  G.  5.  Wright,  for  appellees 
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Payment. — By  Third  Person,.  —  Acceptance  by  Crediiar. — Payment  or  satis- 
faction of  a  debt  may  be  made  by  a  third  pexson  to  the  creditor,  and  if  I  42  ^. 
accepted  by  him  it  will  operate  as  such. 

Promissory  Note. — Surety, — Promise  on  Condition  of  Release. — ^A  surety  on 
a  promissory  note,  fearing  he  would  have  to  pay  the  debt,  promised  his  princi- 
pal, that  if  he  would  procure  other  security  and  release  him  from  liability,  he 
would  surrender  certain  promissory  notes,  which  he  held  against  the  principal. 
The  principal  thereupon  did  substitute  other  securities,  and  the  surety 
on  being  so  released  from  liability  on  the  note  refused  to  comply  with  his 
promise. 

Htld^  that  the  promise  was  without  consideration  and  could  not  be  enforced. 

Consideration. — A  promise  to  one  to  pay  him,  if  he  will  do  what  he  is  already 
bound  to  do  by  law  or  by  contract,  is  without  consideration,  and  the  law  will 
Rot  comp^  the  promi^M:  to  perform  hb  agreement. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Downey,  J. — ^This  case  has  been  twice  befofe  in  this 
court;  31  Ind.  31,  and  34lnd.  279.  The  action  was  predi- 
cated upon  two  promissory  notes  held  by  the  appellant 
2^nst  the  appellee.  Upon  the  return  of  the  cause  to  the 
common  pleas  the  last  time,  there  was  a  trial  by  jury  upon 
the  same  issues  that  had  been  previously  formed,  a  verdict 
for  the  defendant,  motion  by  the  plaintiff  for  judgment  non 
obstante  veredicto  overruled;  motion  for  a  new  trial  by  the 
plaintiff  also  overruled ;  motion  hy  the  same  party  in  arrest 
of  judgment  overruled,  and  final  judgment  for  the  defend: 
ant.  The  plaintiff  duly  excepted  to  these  rulings,  and  hav- 
ing again  appealed  to  this  court,  has  assigned  as  error  the 
overruling  of  his  motion  for  a  new  trial,  and  also  the  over- 
ruling of  his  motion  for  judgment  non  obstante  veredicto. 

It  will  be  seen  by  reference  to  the  opinion  in  34  Ind., 
that  in  the  third  paragraph  of  the  answer  it  is  alleged,  in 
substance,  that  the  notes  on  which  the  action  is  brought 
were  satisfied  in  a  contract  which  was  made  between  one 
Jones  and  the  plaintiff  and  for  a  consideration  which  moved 
from  said  Jones.  In  the  sixth  paragraph,  the  satisfaction  is 
alleged  to  have  been  by  and  in  accordance  with  a  contract 


8  SUPJIEME  COURT  OF  INDIANA. 

Ritenour  v,  Mathews. 

made  by  Ritenour  with  Judy  and  Keys,  and  for  a  consider- 
ation moving  to  the  plaintifT  from  them.  In  3 1  Ind.  this 
court  held  that  the  third  paragraph  was  good,  and  that  the 
sixth  was  bad,  for  want  of  the  averment  that  the  agreement 
was  meant  and  intended  for  the  benefit  of  Mathews.  On  the 
return  of  the  cause  at.  that  time  to  the  common  pleas,  this 
omitted  allegation  was  inserted  as  an  amendment.  In  the 
motion  for  judgment  non  cbstante  veredicto^  it  was  insisted, 
and  it  is  here  insisted,  that  these  paragraphs  of  the  answer 
do  not  state  facts  sufficient  toconstitute  a  defence  to  the  action. 
As  we  have  seen,  this  court  held  in  the  case  as  reported  in  31 
Ind.,  that  the  paragraphs  were  good  defences  to  the  action, 
with  the  qualification  that  the  sixth  paragraph  lacked  the 
allegatioi^  which  was  afterward  inserted.  We.  are  lot 
inclined  to  disturb  this  ruling  of  our  predecessors,  but  will 
abide  by  it,  and  adopt  the  result  to  which  it  may  properly 
lead  us.  It  seems  to  be  the  law  that  payment  or  satis&c- 
tion  may  be  made  by  a  third  person,  and  that  if  accepted  by 
the  creditor,  it  will  operate  as  such.  Bouv.  Law  Die,  Title 
Payment,  sec.  18. 

Among  the  reasons  for  a  new  trial^  it  was  urged  that  the 
verdict  was  not  supported  by  the  evidence.  The  question 
under  the  third  paragraph  of  the  answer  is,  whether  a  ralid 
contract  was  made  between  the  appellant  and  Jones,  by 
which  the  notes  in  question  were  paid  and  satisfied.  The 
question  under  the  sixth  paragraph  is,  whether  there  was  a 
valid  contract  between  the  appellant  and  Judy  and  Keys»  by 
which  the  notes  were  satisfied. 

The  defendant  gave  in  evidence  the  judgment  of  Jones 
against  Mathew$,  Anthony  Ritenour,  and  William  Ritenour, 
rendered  in  April,  1862,  in  the  Warren  Circuit  Court,  and 
the  receipt  of  Jones  for  payment  thereof  from  James  Mathews, 
dated  January  12th,  1865.  Also  an  execution  on  the  (aid 
judgment,  dated  23d  day  of  August,  1864,  to  the  sherilT  of 
Warren  county,  and  the  return  of  the  sheriflf  thereon,  d^ted 
February  24th,  1865.  The  plaintiff  then  admitted  before 
the  jury,  as  evidence^  that  at  the  time  of  the  rendition  of  said 
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judgment  he  was  the  owner  of  sufficient  lands  in  Warren 
county  to  pay  said  judgment,  upon  which  the  judgment  was 
a  lien. 

Clement  G.  Jones  testified  as  follows :  I  reside  in  Warren 
county,  Indiana,  and  have  since  1834;  I  am  acquainted  with 
the  plaintiff  and  defendant,  and  with  Benjamin  Judy  and 
James  H.  Keys ;  I  was  the  plaintiff  in  the  judgment  read  in 
evidence ;  I  never  saw  the  notes  in  suit  in  this  cause ;  the 
defendant,  Mathews,  was  the  principal,  and  the  plaintiff  and 
William  Ritenour  were  his  sureties  on  the.  note  upon  which 
my  judgment  was  obtained ;  before  I  got  the  judgment  the 
plaintiff  was  uneasy  lest  he  might  have  the  debt  to  pay,  and 
afler  it  was  rendered  he  was  uneasy  about  the  judgment,  and 
saw  me  about  it  several  times ;  he  asked  me  if  Mathews  would 
put  in  other  good  security  if  I  would  release  the  judgment; 
and  I  told  him  I  would ;  we  had  such  conversations  several 
times  afler  the  judgment  was  rendered  and  before  it  was 
satisfied;  he  wanted  me  to  get  Mathews  to  put  in  different 
security  so  that  I  would  release  the  judgment,  and  I  went 
to  see  Mathews  about  it  two  or  three  times ;  the  last  conver- 
sation I  had  with  the  plaintiff  on  the  subject  was  in  July, 
1864,  in  harvest  time ;  he  told  me  that  if  I  would  accept 
other  security  from  Mathews,  and  release  him,  he,  plaintiflf) 
would  give  up  to  Mathews  the  notes  in  this  suit,  and  I  agreed 
that  I  would  take  other  good  securities  and  release  the  judg- 
ment ;  I  went  on  from  the  plaintiff's  immediately  and  saw 
Mathews  and  told  him ;  this  was  in  July,  before  I  released 
the  judgment  in  January;  Judy  and  Keys  afterward  became 
the  sureties  for  Mathews,  and  I  released  the  judgment,  and 
got  the  clerk  to  write  to  the  plaintiff  in  pursuance  of  the 
understanding  with  him  and  Mathews  both ;  Mathews  resided 
ten  miles  from  me  and  eight  miles  from  Williamsport ;  I  went 
to  see  Mathews  two  or  three  times  about  this,  and  I  thought 
I  was  benefiting  the  plaintiff  and  Mathews  both  to  make  the 
arrangement.  Cross  examination:  There  were  a  good 
many  conversations  between  Ritenour  and  me  about  this ; 
it  came  up  almost  every  time  I  saw  him ;  he  told  me  that  if 
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Mathews-  would  get  other  securities  and  release  him,  plain- 
tiflf,  from  the  judgment,  he  would  give  up  these  notes  now 
in  suit  to  Mathews ;  and  he  said  he  bad  told  Mathews  the  same 
thing ;  he,  plaintiff,  wanted  me  to  see  Mathews  and  tell  him 
the  same;  that  is,  he  wanted  Mathews  to  get  other  securities 
to  me,  and  have  me  release  the  judgment ;  I  was  at  Riten- 
our's  house  or  field  in  July,  1864,  in  harvest;  he  requested 
me  to  go  to  Mathews  and  see  if  he  would  give  other  security 
and  have  him,  plaintiff,  released  on  the  judgment ;  I  agreed 
with  Anthony,  the  plaintiff,  that  I  would  release  the  notes  in 
suit  if  I  got  other  security,  and  I  went  and  saw  Mathews  and 
told  him  that  if  he  would  put  in  securities  that  I  would 
receive,  the  plaintiff  would  deliver  up  these  notes  '(mean- 
ing those  in  suit),  if  I  would  release  him  from  the  judgment, 
which  I  had  agreed  to  do;  I  don't  know  that  much  more 
was  said ;  the  main  question  all  the  time  was  to  get  him, 
plaintiff^  released  from  the  judgment;  I  did  not  see  Judy 
and  Keys  about  becoming  security  for  Mathews ;    I  went 
straight  to  Mathews'  home  from  the  plaintiff's ;  this  conver- 
sation in  July  was  the  last  I  had  with  the  plaintiff,  to  the 
best  of  my  recollection ;  he  said  if  he  was  released  from  the 
judgment  he  would  give  up;  this  was  my  understanding  all 
the  time  from  Ritenour ;  we  talked  so  often  about  it  that  I 
cannot  remember  all  that  was  said;   all  our  conversations 
were  substantially  the  same;  it  was  the  conversation  each 
time,  that  if  he  was  released  from  the  judgment,  he  would 
give  up  the  notes ;  I  did  not  pay  particular  attention  when 
he  was  talking  to  me  about  it ;  I  was  at  Mathews'  once  or 
twice  before  the  time  mentioned  in  July,  1864;    Mathews 
always  told  me  he  would  try  and  get  other  securities;  he, 
Ritenour,  was  afraid  he  would  have  the  judgment  to  pay. 

William  Ritenour  testified  as  follows:  I  am  a  half-bro- 
ther of  the  plaintiff,  and  reside  in  Warren  county,  near  the 
line  ;  the  plaintiff  came  to  me  and  told  me  that  he  had  made 
arrangements  with  Jones  to  see  Mathews,  and  be  released 
from  the  judgment,  and  he,  plaintiff,  would  give  up  the  notes 
in  this  suit;  he,  plaintiff,  wanted  me  to  ask  Mathews  to  carry 
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out  the  arrangement  he  had  made  with  Jones,  and  get  the 
security ;  he  said  he  had  made  arrangements  to  have  other 
security  given,  and  then  he  was  to  give  up  the  notes ;  I  saw 
Mathews,  but  do  not  recollect  what  he  said.  On  his  cross 
examination,  he  said :  I  do  not  know  but  the  feeling  between 
me  and  plaintiff  was  good;  he  told  me  before  the  judgment 
was  rendered,  that  he  would  give  up  the  notes  if  Mathews 
would  get  other  securities  and  get  him  released  from  liabil- 
ity ;  he  said  he  had  made  the  arrangement  with  Jones  to 
release  him  if  he  got  other  security;  I  cannot  tell  the  day 
or  year  when  it  was,  but  it  was  some  time  after  the  judg- 
ment was  got,  and  before  it  was  released ;  I  can't  tell  the 
year  or  day ;  his  conversation  amounted  to  the  same  thing 
each  time ;  I  had  several  conversations,  two  or  three  times 
with  plaintiff  about  the  matter,  as  I  said  before;  I  was 
equally  liable  with  plaintiff  on  the  judgment  of  Jones. 

James  Mathews,  the  defendant,  testified  as  follows :  I  am 
the  defendant  in  this  case ;  Jones  made  a  communication  to 
me  in  regard  to  the  judgment  and  notes  in  suit ;  he  came  to 
my  home  on  purpose,  after  he  had  seen  Mr.  Ritenour,  and 
told  me  the  arrangement  between  plaintfflf  and  himself;  I 
went  on  to  get  security ;  I  got  Judy  and  Keys  to  go  security 
on  a  new  note  for  the  debt  to  Jones ;  he,  Jones,  said  to  me, 
when  he  came  to  see  me  at  the  request  of  Ritenour,  that  he 
had  agreed  with  Ritenour  to  accept  other  security  if  I  gave 
other  security  such  as  suited  him;  I  think  it  was  in  July, 
1864,  when  Jones  came  to  see  me  the  last  time;  I  went  to 
work  and  tried  to  get  security;  I  got  security;  when  Jones 
received  the  security  he  went  to  Williamsport  and  had  the 
release  made;  the  clerk  sent  a  certificate  of  the  release  to 
Ritenour;  my  financial  condition  was  bad  when  the  judg- 
ment was  rendered,  and  up  to  the  time  it  was  released ;  I 
was  not  able  to  pay  my  debts  at  those  times;  I  had  some 
eleven  thousand  dollars  security  debts  to  pay ;  I  saw  Riten- 
our, and  he  said  if  I  would  give  security  to  Jones  he  would 
give  up  the  notes;  I  told  him  I  could  give  the  new  security 
if  he  would  give  up  the  notes,  but  could  not  if  he  did  not 
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give  up  the  notes ;  he  said  to  me,  you  tell  Keys  and  Judy 
that  I  will  surrender  the  notes  if  you  get  the  new  security 
and  get  me  released  from  the  judgment;  I  told  Judy  and 
Keys  what  Ritenour  had  said ;  I  did  not  see  Ritenour  any 
more  till  the  judgment  was  released,  and  then  he  objected 
to  giving  up  the  notes,  and  he  would  not  surrender  them ;  if 
my  memory  serves  me  right,  it  was  in  November  afterward 
when  I  told  Keys  and  Judy  of  what  Ritenour  had  said; 
they,  Keys  and  Judy,  went  on  the  note.  On  cross  exami- 
nation, he  said:  I  think  it  was  in  November,  1864,  that  I  saw 
Jones;  I  think  it  was  the  same  proposition  all  the  time;, 
when  Jones  came  to  see  me  in  July,  he  did  not  communi- 
cate any  new  fact  or  information  to  me ;  I  knew  all  about  the 
proposition  before;  I  had  learned  it  from  Ritenour  himself. 
I  knew  that  Anthony  said  he  would  give  up  the  notes  if  I 
got  the  security;  I  asked  him  if  he  was  still  willing  to  do  so,  as 
it  was  a  good  while;  he  said  he  was  as  good  as  his  word; 
I  testified  before  that  Keys  and  Judy  would  go  on  the  new 
note  if  he,  Ritenour,  would  surrender  the  notes  in  suit. 

James  H.  Keys  testified  as  follows:  I  am  one  of  the  par- 
ties who  signed  the  note  to  Clem.  Jones;  Mathews  stated  to 
me  that  if  he  could  give  new  security  on  this  judgment,  he 
could  make  five  hundred  or  six  hundred  dollars  in  getting 
up  the  notes  in'  suit;  he  said  Ritenour  would  release  him 
from  the  notes;  he  said  he  could  make  that  in  the  opera- 
tion ;  I  signed  the  notes  on  condition  that  he,  Mathews,  could 
make  the  five  hundred  or  six  hundred  dollars  for  his  benefit. 
On  cross  examination,  he  stated:  I  do  not  know  whether  he 
came  more  than  once  to  see  me  about  going  security  or  not; 
perhaps  he  did ;  I  do  not  know  that  it  was  more  than  once ; 
T  signed  it  so  that  Mathews  could  meet  it ;  he  thought  he 
could  pay  the  note  to  Jones  if  I  went  on  it;  I  was  not  afraid 
of  having  to  pay  the  note,  because,  if  I  did,  I  had  the  money 
to  do  it  with;  well,  I  considered  myself  safe;  Judy  and  I 
had  a  mortgage  on  the  land  of  Mathews,  but  not  given  for 
this  debt;  I  helped  Mathews;  he  was  made  my  agent;  I 
never  had  Ae  note  to  pay;  Mr.  Judy  and  I  held  a  mort- 
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gage  on  some  lands  zrA  a  bill  of  sale  on  some  two  hundred 
head  of  cattle;  I  furnished  the  money  to  buy  them;  the 
mortgage  on  the  land  was  recorded,  but  cannot  tell  whether 
the  bill  of  sale  on  the  cattle  was  recorded  or  not;  we  had 
no  specific  security  for  this  debt  of  plaintiff. 

Anthony  Ritenour,  the  plaintiff  testified  in  his  own  behalf, 
as  follows:  I  stated  to  Jones  several  times  that  I  would 
give  up  these  notes,  provided  Mathews  would  put  in  new 
security ;  I  made  the  statement  to  Jones  and  several  other 
persons;  I  was  uneasy  about  this  security  debt;  I  expected 
to  have  to  pay  it;  this  was  the  substance  of  my  statements 
and  conversations  to  Jones  at  each  time;  Jones  came  to  see 
me  in  the  harvest  field,  and  we  talked  pretty  smart,  and  he 
went  to  see  Mr.  Mathews  at  my  request,  about  it,  as  the 
sheriff  had  sent  me  a  notice  that  he  had  an  execution  on  the 
judgment  in  his  hands,  and  he  would  call  on  me  for  the 
money;  if  I  had  it  to  pay,  I  wanted  to  know  it;  these  con- 
versations were  commenced  before  the  judgment  was  ren- 
dered, and  were  kept  up  from  time  to  time  for  pretty  nearly 
three  years;  they  were  about  the  same  every  time;  there 
was  no  particular  agreement  between  Mr.  Jones  and  myself 
that  he  should  release  me;  I  never  made  any  arrangement 
with  Jones ;  I  told  my  brother  so ;  I  had  not  made  any 
arrangement  when  I  talked  with  my  brother;  I  just  stated 
my  feelings,  that  I  would  give  up  the  notes  if  Jones  would 
release  me;  I  did  not  tell  Mathews  to  tell  anything  to  any- 
one; I  don't  remember  of  having  any  conversation  with 
Mathews  afler  Jones  came  in  the  field,  in  the  summer  of 
1864;  I  never  gave  any  authority  to  Mathews  to  make  any 
proposition  for  me;  I  never  had  any  conversation  with  Judy 
and  Keys  about  this  matter  until  after  the  judgment  was 
released;  Mathews  had  frcHn  two  to  three  hundred  large 
cattle  at  the  time  Judy  and  Keys  went  the  security,  worth 
from  five  to  six  cents  per  pound,  or  from  fifty  to  sixty  dol- 
lars per  head;  Mathews  was  considered  good  in  the  winter  of 
1 864  and  1865 ;  people  generally  took  his  paper  at  that  time. 
This  was  all  the  evidence  in  the  case. 
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We  think  it  quite  clearly  established  by  the  evidence  that 
the  appellant,  under  the  fear  that  he  would  have  the  debt  to 
Jones  to  pay,  promised  the  appellee  that  if  he  would  pro- 
cure him  to   be  released  therefrom,  by  giving  other  secu- 
rity to  Jones,  he  would  surrender  up  to  him  the  notes  on 
which  this  action  is  brought.     This  is  not  the  contract,  how- 
ever, which  is  set  up  in  either  of  the  paragraphs   of  the 
answer.    Nor  do  we  think  it  can  be  treated  for  a  single 
moment  as  a  valid  and  binding  contract  upon  the  appellant. 
A  principal  is  bound  by  every  rule  of  moral  and  legal  obli- 
gation to  protect  his  surety  from  the  payment  of  the  debt  \ 
for  which  he  is  surety.     When  the  debt  has  become  due,  if 
it  is  not  paid  by  the  principal,  the  surety  may  at  once  have 
his  action  to  compel  the  principal  to  pay  the  debt  and  exon- .  \ 
erate  him  from   liability  therefor;    and  when  the  security/  T 
has  been  compelled  to  pay  the  debt,  or  any  part  of  it,  ^^        .   n    ^ 
may  immediately  have  his  action  to  recover  the  amount  from    ^c^^ 
the  principal,  j  It  would  be  a  reproach  to  the  law  if  the  prin- 
cipal, under  such  obligations  to  his  security,  could,  by  fail- 
ing to  discharge  them,  and  by  allowing  the  security  to  be  I 
'  harassed  by  action,  judgment,   execution,   and  threatened 
;  levy,  obtain  from  him  the  promise  of  a  compensation  for 
\  doing  what  he  is  thus  bound  to  do  without  compensation, 
I  and  maintain  an  action  for  the  promised  compensation,  or 
luse  it  to  defeat  the  recovery  of  what  is  honestly  due  from 
him.     Accordingly,  it  is  a  general  principle  of  law,  that  a 
promise  to  one  to  pay  him,  if  he  will  do  what  he  is  already 
bound  to  do  by  law  or  by  contract,  is  without  consideration, 
and  cannot  be  enforced.    Reynolds  v.  Nugent,  25  Ind.  328; 
\Ford  V.  Garner^  15  Ind.  298;   Cameron  v.  Warbritton,  9  Ind. 
351 ;  Pcelman  v.  Peelman^  4  Ind.  612. 

There  is  really  no  evidence  in  support  of  the  third  para- 
graph of  the  answer.  The  consideration  for  which  Jones 
satisfied  the  judgment  which  he  held,  was  the  execution  to 
him  by  Mathews  of  a  note  for  its  amount,  with  Judy  and 
Keys  as  his  security.  Jones  was  spoken  to  on  the  subject, 
for  the  reason,  we  presume,  that  it  could  only  be  effected 
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through  him  or  with  his  consent.  He  was  not  bound  to 
accept  one  security  for  the  purpose  of  releasing  another. 
He  might  do  it,  or  he  might  refuse  to  do  it,  at  his  option. 

As  to  the  evidence  under  the  sixth  paragraph,  which  refers 
to  an  agreement  with  Judy  and  Keys,  it  is  quite  clear  that 
there  was  no  contract  between  them  and  Ritenour.  They 
became  parties  to  the  note  to  Jones  at  the  request  and  for 
the  accommodation  of  Mathews,  and  to  enable  him  to  carry 
out  a  hard  and  unconscionable  bargain  with  Ritenour.  They 
did  not  have  to  pay  anything.  Keys  swears  that  they  con- 
sidered themselves  safe  when  they  became  security  for  Math- 
ews.  They  had  a  mortgage  on  his  land.  They  had  a  bill  of 
sale  of  his  goods.  It  is  more  than  probable,  from  what 
appears,  that  they  were  thus  covering  up  the  property  of 
Mathews,  while  the  sheriff  was  exciting  the  fears  of  Riten- 
our by  sending  him  notice  that  he  had  an  execution  on  the 
judgment,  and  .would  call  on  him  for  the  money.  Ritenour, 
while  he  fully  admits  the  contract  with  Mathews,  states  that 
there  was  no  agreement  between  him  and  Jones,  and  that  he 
never  had  any  conversation  with  Judy  and  Keys  on  the  sub- 
ject, until  after  the  judgment  was  released. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial,  and  for 
further  proceedings,  in  accordance  with  this  opinion. 

y.  McCaie,  for  appellant. 

W.  C.  Wilson  and  y,  H.  Broivn,  for  appellee. 
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Bond. — Consideratum, — Restraint  cf  Trade. — Suit  for  breach  of  a  bond  con- 
ditioned that  the  defendant  would  not  cell  intoxicating  liquor  of  any  kind 
within  a  certain  town  or  a  certain  township,  for  the  term  of  one  year* 
The  expressed  consideration  w&s,  that  th^  oUigee  bad  given  a  like  bond  to 
tlie  defendant. 
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IfeUf,  that  the  obligations  of  the  parties  must  be  regarded  as  independent,  and 
that  the  execution  of  each  instrument  was  an  ample  and  valid  consideration 
for  the  execution  of  the  other ;  the  execution  and  not  the  performance  being 
the  consideration. 

ITM,  also,  that  the  bond  was  not  void  as  being  in  restraint  of  trade  and  there- 
fore against  public  policy. 

Same. — Instructufns, — Intentum  of  Parties, — ^The  court  charged  the  jury,  in 
substance,  that  if  the  defendant  had  violated  his  agreement,  the  pUuntiff  was 
entitled  to  recover  so  far  as  any  defence  that  could  be  shown  under  the  gen- 
eral denial  was  concerned,  "no  matter  for  what  purpose,  or  under  what  cir- 
cumstances die  defendant  sold  the  liquor."  The  court  also  left  it  to  the  jury 
to  determine  as  a  question  of  fact  (the  defendant  having  filed  an  answer  to 
that  effect),  whether  it  was  the  intention  of  the  parties,  and  understood  between 
them  at  the  time  the  bonds  were  executed,  that  the  defendant  might  sell 
whiskey,  etc.,  as  a  medicine,  and  if  they  should  so  find,  and  that  defendant 
had  not  sold  for  any  other  purpose,  and  only  "  to  persons  laboring  under  some 
disease,  which  in  the  opinion  of  a  competent  physician  required  for  the  cure 
of  such  disease  the  liquors  thus  sold  by  the  defendant,"  he  was  entitled  to 
recover.    The  evidence  proved  that  the  defendant  was  a  physician. 

Heid^  that  these  charges  were  not  liable  to  objection  on  the  part  of  the  defend- 
ant. 

Same. — Parol  AgrtemnU. —  Written  Contract, — ^A  charge  asked  by  the  defend* 
ant,  which  undertook  to  control  the  written  contract  by  a  contemporaneous 
parol  agreement  inconsistent  with  the  terms  of  the  writing,  was  properly 
refused. 

Pleading. — Failure  to  Reply, ~^PiXL  ajBirmative  answer,  where  the  case  has  been 
tried  without  a  reply,  will  be  deemed  to  have  been  controverted  on  the  trial, 
in  the  same  maimer  as  if  a  reply  in  denial  had  been  filed. 

APPEAL  from  the  Tipton  Common  Pleas. 

WoRDEN,  J. — ^Action  by  the  appellee  against  the  appellant 
The  complaint  was  in  two  paragraphs,  which  were  much 
alike,  on  the  following  instrument  executed  by  the  defend- 
ant to  the  plaintifl)  viz.: 

"  Know  all  men  by  these  presents,  that  I,  Lewis  McAUster, 
of  Tipton  county,  Indiana,  am  held  and  firmly  bound  to 
Thomas  Howell  in  the  penal  sum  of  five  hundred  dollars, 
for  the  payment  of  which  well  and  truly  to  be  made  and 
done  I  bind  myself  firmly  by  these  presents,  sealed  with  my 
seal  and  dated  this  3d  day  of  May,  1870.  The  condition  of 
the  above  obligation  is  such  that,  whereas  the  said  Thomas 
Howell  has  given  the  said  Lewis  McAUster  a  penal  bond  in 
the  sum  of  five  hundred  dollars,  conditioned  that  the  said 
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Thomas  Howell  shall  not  sell  intoxicating  liquors  of  any 
kind  in  the  town  of  Windfall  or  Wildcat  township,  for  the 
term  of  one  year  from  the  date  hereof;  now  it  is  expressly 
agreed  between  the  parties  that  the  said  Lewis  McAlister 
shall  not  sell  intoxicating  drink,  or  liquors  of  any  kind, 
during  said  term  of  one  year,  in  the  town  of  Windfall  or 
township  of  Wildcat,  and  on  the  forfeiture  of  said  bond,  the 
same  may  be  put  in  suit  immediately,  then  the  above  to  be 
void  on.  compliance  with  the  conditions  thereof.  Witness 
my  han<$  and  seal  the  day  and  year  aforesaid. 

"L.  McAlister.  [seal.]" 

Breach,  that  defendant  sold  intoxicating  drinks  and  liquors^ 
during  the  time  and  at  the  place  specified. 

The  defendant  demurred  to  each  paragraph  of  the  com- 
plaint,  but  the  demurrers  were  overruled  and  he  excepted. 
He  then  answered'in  six  paragraphs.  A  demurrer  was  sus- 
tained to  the  second,  which  need  not  be  further  noticed,  no 
exception  being  taken.  The  other  paragraphs  were  as  fol- 
lows, in  substance : 

First.  Want  of  consideration. 

Third.  That  the  defendant  executed  the  instrument  sued 
upon,  in  consideration  of  the  execution  of  the  bond  executed 
by  the  plaintiff  to  the  defendant,  and  for  no  other  consider- 
ation ;  and  that  the  plaintiff  had  broken  his  said  bond  by 
selling  intoxicating  liquor  in  violation  thereof,  more  than  ten 
times.  The  bond  executed  by  the  plaintiff  is  not  made  a 
part  of  this  paragraph. 

Fourth.  This  paragraph  is  filed  by  way  of  cross  complaint, 
and  may  be  r^arded  as  setting  up  matter  of  set-ofT.  It 
alleges  that  the  plaintiff  executed  to  the  defendant  the  fol- 
lowing obligation,  viz.: 

"State  of  Indiana,  Tipton  county,  Indiana,  ss.  Know  all 
men  by  these  presents,  that  I,  Thomas  Howell,  of  Tipton 
county,,  and  State  of  Indiana,  am  held  and  firmly  bound 
unto  L.  McAlister,  of  Tipton  county,  and  State  of  Indiana,  in 
the  penal  sum  of  five  hundred  '*  [dollars,] ''  for  which  payment 
truly  to  be  made,  I  bind  myself,  my  heirs,  executors, 
Vol.  XLIL— 2 
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administrators^  forever,  by  these  presents,  this  3d  day  of 
May,  1870.  The  condition  of  the  above  obh'gation  upon  the 
conditions  following,  to  wit:  Whereas  the  above  bound 
Thomas  Howell  is  now  engaged  in  the  sale  of  intoxicating 
liquors  less  than  a  quart  at  a  time,  in  the  town  of  Windfall, 
in  said  county  and  State  aforesaid,  under  a  license  issued  by 
a  board  of  commissioners  of  said  county,  under  the  license 
laws  of  the  State  of  Indiana;  whereas  the  said  Mc  A  lister 
has  this  day  purchased  a  part  of  the  stock  of  liquors  of  the 
said  Howell,  now  on  hand  in  his  grocery,  in  said  town  of 
Windfall,  and  license,  which  purchase  is  made  upon  the 
express  agreement  that  the  said  Howell  will  not  in  any  way, 
directly  or  indirectly,  engage  in  the  sale  of  intoxicating 
liquors  of  any  kind  or  description,  or  in  any  quantities,  for 
one  year  from  this  date,  in  said  town  or  township  in  which 
said  town  is  situated ; 

"  Now  if  the  said  Thomas  Howell  will  not,  in  one  year  from 
this  date,  engage  in  the  sale  of  intoxicating  liquors  of  any 
kind  or  quantity  in  said  town  or  township,  then  this  bond 
shall  be  null  and  void ;  otherwise  the  same  shall  remain  in 
full  force  and  virtue  in  law ;  this  3d  day  of  May,  1S70.  And 
upon  each  and  every  violation  of  this  bond,  the  said  Thomas 
Howell  shall  forfeit  and  be  liable  in  the  sum  and  for  the  pay- 
ment of  fifty  dollars  thereof. 

"Thobias  Howell,  [seal.]" 

Breach,  that  the  plaintiff  broke  his  said  bond  by  selling 
intoxicating  liquors  of  many  kinds,  in  violation  thereof, 
within  the  interdicted  time  and  territory  twenty  times, 
whereby  he  became  liable  to  the  defendant  fbr  the  full 
amount  of  the  bond,  for  which  amount  he  demands  judg- 
ment, or  for  so  much  as  may  be  found  due  him  on  the  trial. 

Fifth.  That  at  the  time  of  the  execution  of  the  bond  sued 
on,  the  plaintiff  was  keeping  a  drinking  saloon  in  the  town 
of  Windfall  in  said  county,  and  divers  drinking  and  disor- 
derly  persons  were  accustomed  to  loaf  about  the  said  saloon 
and  idle  away  their  time,  to  the  great  annoyance  of  the  good 
citizens  of  the  town  and  township ;  that  at  the  same  time. 
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and  in  the  same  town,  the  defendant  kept  and  owned  a  drug 
store,  and  was  a  practising  physician,  and  was  engaged  in 
the  practice  of  his  profession,  and  in  the  compounding  of 
drugs  and  medicines  for  the  legitimate  use  and  purposes  of 
his  profession  as  druggist  and  physician;  and  in  the  prepara- 
tion of  his  medicines  and  drugs,  he  had  to  and  did  use 
liquors  which  were  intoxicating ;  all  of  which  the  plaintiff 
well  knew  at  the  time  of  the  execution  of  the  bond  in  suit ;  that 
in  consideration  that  the  plaintiff  would  quit  the  sale  of 
intoxicating  liquors  in  said  town  (which  was  an  annoyance 
to  the  defendant  and  many  of  the  good  citizens  of  said  town 
and  township),  and  not  in  any  way,  directly  or  indirectly, 
engage  in  the  sale  of  intoxicating  liquors  for  one  year,  the 
defendant  purchased  a  part  of  the  liquors  on  hand  belonging 
to  the  plaintiff  for  the  legitimate  and  express  purpose  of 
using  the  same  in  his  business  as  druggist  and  physician, 
and  in  no  other  way  whatever;  that  he  has  kept  all  his 
promises  and  agreements  with  the  plaintiff,  and  has  not  sold 
intoxicating  drinks  to  any  person  or  persons  in  violation  of 
his  covenant  with  the  plaintiff,  but  has  confined  his  sales 
strictly  to  the  legitimate  uses  for  which  liquors  were  pur- 
chased from  the  plaintiff;  nor  has  he  sold  any  liquors  to  any 
one  otherwise  than  in  the  lawful  and  legitimate  business  of 
his  profession  as  physician  and  druggist;  wherefore,  etc. 

Sixth.  General  denial. 

On  these  pleadings  the  cause  was  submitted  to  a  jury  for 
trial,  and  there  was  a  verdict  and  judgment  rendered  for  the 
plaintiff  for  the  sum  of  two  hundred  dollars. 

On  the  trial,  the  court  gave  to  the  jury  the  following, 
amongst  other  instructions : 

"  1st.  The  plaintiff,  in  order  to  recover  in  this  case,  must 
prove  that  the  defendant  has,  some  time  between  the  execu- 
tion of  the  bond  on  which  the  action  is  brought,  the  3d  day 
of  May,  1870,  and  the  3d  day  of  May,  1871,  sold  intoxi- 
cating liquors  to  some  person  in  the  town  of  Windfall,  or 
Wildcat  township ;  and  if  he  has  proved  this  by  a  prepon- 
derance of  evidence^  he  is  entitled  to  recover  under  the 
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general  denial,  no  matter  for  wliat  purpose  or  under  what 
circumstances  the  defendant  sold  the  liquor. 

"  2d.  But  the  defendant  has  set  up  some  special  defences^ 
which  he  is  bound  to  sustain  by  a  preponderance  of  evidence 
in  order  to  defeat  this  action.  The  first  of  which  is,  that  this 
bond  upon  which  the  suit  is  brought  was  executed  by  the 
defendant  without  any  consideration  whatever ;  and,  of  course, 
if  the  defendant  has  proved  this  allegation  to  your  satisfac- 
tion, the  action  is  defeated,  and  your  finding  should  be  for 
the  defendant. 

'^3d.  But  if  the  evidence  proves  that  the  bond  was  exe- 
cuted in  consideration  that  the  plaintiff  gave  a  like  bond,  or 
that  the  defendant"  [plaintiff]  "had  been  selling  intoxicating 
drinks,  and  that  he  would  cease  selling  for  the  term  of  one 
year,  the  answer  of  want  of  consideration  has  failed,  because 
either  is  a  good  consideration. 

"4th.  The  defendant  also  set  up  as  a  defence  in  his 
answer  that  at  the  time  of  the  execution  of  the  bond  on 
which  suit  is  brought,  he  was  a  druggist  and  practising  phy- 
sician in  said  township  of  Wildcat,  and  that  as  such  it  was  nec- 
essary for  him  to  use  intoxicating  liquors  for  medical  pur- 
poses, and  that  it  became  and  was  absolutely  necessary  for 
him  to  use  such  liquors  for  medicinal  purposes  at  all 
times,  which  was  well  known  and  understood  by  the  parties 
at  the  time  of  the  execution  of  the  contract,  and  that  as  a 
consequence  the  right  of  the  defendant  thus  to  use  spirits 
was,  by  the  terms  of  the  contract,  reserved  to  him,  and  that 
he  sold  no  intoxicating  liquors  during  the  time,  that  is, 
between  the  3d  day  of  May,  1870,  and  the  3d  day  of  May, 
1 87 1,  for  any  other  than  medical  purposes. 

"  5th.  And  if  the  jury  believe  from  the  evidence  that  it 
was  understood  and  was  the  intention  of  the  parties,  at  the 
time  the  bonds  were  executed  to  each  other,  that  the  defend- 
ant might  use  and  sell  whiskey  or  other  intoxicating  liquors 
as  a  medicine,  and  that  he  never  within  the  time  specified, 
sold  for  any  other  purpose,  you  may  find  for  the  defendant; 
but  such  sale  must  be  proven  to  have  been  honestly  made. 
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in  good  faith,  for  that  purpose,  and  not  as  a  sale  for  the 
profit  in  the  sale  of  the  liquor  as  a  beverage,  but  as  a  medi- 
cine only,  to  persons  laboring  under  some  disease,  which,  in 
the  opinion  of  a  competent  physician,  required  for  the  cure 
of  such  disease  the  liquors  thus  sold  by  the  defendant." 

Other  charges  were  given,  but  as  exception  was  taken  to 
the  first,  third,  fourth,  and  fifth  only,  the  others  need  not  be 
specially  noticed. 

The  defendant  asked  and  the  court  refused  the  following 
instructions: 

"  1st  If  the  jury  believe  from  all  the  evidence  in  the  case 
that  all  the  sales  made  by  the  defendant  were  made  strictly 
in  the  line  of  his  profession  as  a  druggist  and  physician,  he 
will  not  be  liable  to  the  plaintiff  in  this  action. 

"  2d.  That  if  the  liquors  of  plaintiff  which  were  on  hand 
at  the  time  of  giving  the  bonds  by  the  parties  were  by 
agreement  of  the  parties  at  the  time  that  the  said  liquors 
were  to  be  sold  and  sent  away  from  the  town  and  township 
by  plaintiff  and  defendant;  and  if  from  the  evidence  the 
jury  believe  that  defendant  did,  as  the  agent  of  the  citizens 
furnishing  the  money,  make  an  arrangement  with  a  whole- 
sale licensed  house  to  sell  said  liquors,  and  through  said 
agency  did  sell  and  send  off  said  liquors  out  of  said  town 
and  township,  this  would  not  be  a  sale  within  the  meaning 
of  the  contract  between  the  parties.'* 

The  errors  assigned,  keeping  in  view  the  grounds  upon 
which  a  new  trial  was  asked,  raise  no  other  questions  than 
those  involved  in  the  rulings  upon  the  demurrers  to  the  two 
paragraphs  of  the  complaint,  the  giving  of  the  instructions 
above  set  out  as  given,  and  in  refusing  those  which  were 
rejected,  and  in  overruling  the  motion  for  a  new  trial  on  the 
ground  that  the  verdict  is  not  sustained  by  sufficient  evi- 
dence, and  in  the  rendering  of  judgment  for  the  plaintiff. 

It  is  objected  to  the  complaint,  first,  that  the  bond  sued 
on  is  void,  being  in  restraint  of  trade,  and  therefore,  against 
public  policy.  This  point  was  decided  against  the  position 
assumed  by  the  appellant,  in  the  case  of  Harrison  v.  Lock^ 
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hart,  2$  Ind.  112,  and  we  are  satisfied  with  the  conclusions 
arrived  at  in  that  case. 

It  IS  further  objected,  secondly,  that  the  two  instruments 
executed  between  the  parties  are  to  be  construed  as  one 
entire  contract,  and  that  the  performance  of  each  is  a  con- 
dition precedent  to  the  right  of  requiring  performance  of  the 
other ;  and  hence  that  the  complaint  is  bad  in  not  averring  a 
performance  by  the  plaintiff  of  the  obligation  entered  into 
by  him.  This  objection  raises  a  question  that  is  not  free 
from  difficulty.  If  the  two  instruments  are  mutual,  in  the 
sense  that  the  performance  of  each  is  a  condition  precedent 
to  the  right  of  requiring  performance  of  the  other,  the  com- 
plaint is,  doubtless,  bad,  for  the  reason  indicated.  But  if  the 
two  instruments  are  to  be  construed  as  independent  con- 
tracts, either  party  may,  without  performance  on  his  own 
part,  sue  the  other  for  a  breach,  but  must  respond  to  the 
other  in  damages  for  his  own  breach.  It  is  sometimes  a 
matter  of  some  difficulty  to  determine  whether  contracts 
containing  different  stipulations  to  be  performed  by  the 
respective  parties  should  be  construed  as  dependent  or  inde- 
pendent. Parsons  says,  2  Pars.  Con.  529:  "It  may  indeed 
be  safely  said,  that  this  question  in  each  particular  case  will 
be  determined  by  inferring^  with  as  much  certainty  as  the 
case  permits,  the  meaning  and  purpose  of  the  parties,  from  a 
rational  interpretation  of  the  whole  contract."  The  same 
author  observes,  in  the  preceding  page,  that  stipulations 
"  may  be  wholly  independent,  although  relating  to  the  same 
subject,  and  made  by  the  same  parties,  and  included  in  the 
same  instrument."  Another  writer  says:  "Whenever  it 
appears  to  have  been  the  intention  of  the  parties  that  per- 
formance of  one  stipulation  should  not  be  a  condition  prece- 
dent to  the  performance  of  another,  effect  will  be  given  to 
such  intention ;  but,  where  the  intention  is  to  rely  on  a  pre- 
vious performance,  and  not  on  the  remedy  for  non-perform- 
ance, performance  is  a  condition  precedent."  Addison  Con. 
926.  The  case  of  Christie  v.  Borelly^  7  C.  B.,  n.  s.  561,  is 
remotely  analogous  to  the  present,  where  the  stipulations 
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were  hdd  to  be  independent  The  case  of  Roberts  v.  Brett, 
l8'C.  B.  561,  is  one  of  some  importance,  where  it  was  held 
that  the  stipulations  were  mutual  and  dependent.  In  the 
case  of  Thomas  v.  CadwaUader,  Willes,  496,  it  was  held,  that 
in  a  covenant  to  repair  by  a  lessee,  the  lessor  allowing  and 
assigning  timber  for  the  repairs,  the  assigning  of  the  timber 
was  a  condition  precedent  to  the  obligation  to  repair,  but  the 
following  observation  was  made  by  the  Chief  Justice  in 
delivering  the  opinion  of  the  court:  "When  two  covenants 
in  a  deed  have  no  relation  to  each  other,  I  was  clearly  of 
opinion  that  the  non-performance  of  one  could  not  be 
pleaded  in  bar  to  an  action  brought  for  the  breach  of  another 
covenant  in  the  same  deed;  and  for  this  plain  reason, 
amongrst  others,  that  the  damages  sustained  by  the  breach 
of  one  such  covenant  may  not  be  at  all  adequate  to  the 
damages  sustained  by  the  breach  of  the  other."  Another 
elementary  writer  says:  "Whether  one  promise  be  the  con- 
sideration for  another,  or  whether  the  performance,  and  not 
the  mere  promise,  be  the  consideration,"  must  be  gathered 
from,  and  depends  entirely  upon,  the  words  and  nature  of 
the  agreement  and  the  intention  of  the  parties.  "In  the 
case  of  independent  mutual  contracts>:)r  promises,  each  party 
has  his  remedy  on  the  promise  in  his  favor,  without  per- 
forming his  part  of  the  contract"  Chitty  Con.,  10  Am.  ed. 
807,  810. 

We  are  of  opinion  that  the  obligations  of  these  parties 
must  be  r^arded  as  independent  The  execution  of  each 
was  an  ample  and  valid  consideration  for  the  execution  of  the 
other;  and  it  seems  to  us  that  it  was  the  execution  of  the 
one  instrument,  and  not  the  performance  of  the  condition 
thereof  that  furnished  the  consideration  for  the  execution  of 
the  other.  There  was  no  relation  whatever  between  the 
stipulations  of  the  parties,  though  they  both  agreed  to  refrain 
from  doing  the  same  particular  thing.  The  failure  of  the 
one  to  perform,  in  no  manner  prevented  performance  by  the 
other,  but  subjected  the  party  thus  failing,  to  pay  damages 
to  the  other  for  such  fidlure.   Each  party  relied,  as  we  think^ 
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upon  his  remedy  against  the  other  for  a  breach  of  his  stipu- 
lations. Were  these  obligations  to  be  held  dependent,  it 
would  follow  that  a  violation  by  one,  even  in  one  instance 
only,  would  put  an  end  to  the  obligation  resting  upon  the 
other;  and  if  both  parties  broke  their  agreement  in  one 
instance  only,  they  would  both  be  fully  absolved.  This  was 
evidently  not  contemplated  by  the  parties.  The  objection 
which  we  have  been  considering  is  not,  in  our  opinion,  well 
taken.  We  may  remark  here,  in  passing,  that  no  question 
is  made  in  the  cause  as  to  the  measure  of  damages  upon  the 
breach  of  the  obligation  of  either  of  the  parties. 

It  is  objected  that  the  complaint  is  too  vague  and  uncer- 
tain, but  there  is  no  force  in  this  objection.  No  error  was 
committed  in  overruling  the  demurrers  to  the  complaint. 

We  pass  to  the  instructions.  The  first  given  informs  the 
jury,  in  substance,  that  if  the  defendant  had  violated  his 
agreement,  the  plaintiff  was  entitled  to  recover,  so  far  as  any 
defence  is  concerned  that  could  be  shown  under  the  general 
denial,  "  no  matter  for  what  purpose  or  under  what  circum- 
stances the  defendant  sold  the  liquor."  We  do  not  see  in  what 
respect  this  charge  was  wrong,  nor  do  we  think  it  had  any 
tendency  to  mislead  the  jury.  The  court  subsequently 
charged  fully  in  respect  to  the  special  defences  set  up,  and 
in  some  particulars  quite  as  favorably  to  the  defendant  as  the 
law  would  justify. 

No  objection  is  made  to  the  second  charge,  but  it  is 
insisted  that  the  third  was  erroneous.  We  have  already  had 
occasion  to  say  that  the  execution  of  one  of  these  obliga- 
tions was  an  ample  consideration  for  the  execution  of  the 
other.  Hence  the  charge  given  could  have  done  the  defend- 
ant no  possible  harm,  if  wrong  as  an  abstract  proposition. 
But  we  do  not  see  as  the  charge  is  wrong  in  the  abstract. 

The  fourth  charge  simply  states  the  substance  of  the 
defence  as  set  up  in  the  fifth  paragraph  of  the  answer ;  and 
we  do  not  understand,  from  the  brief  of  counsel  for  appel- 
lant, that  it  does  not  state  it  as  fully  and  favorably  to  the 
defendant  as  the  pleading  will  warrant.    It  was  drawn  evi- 


\ 


MAY  TERM,  1873.  25 

McAlister  v.  Howell. 

dently  to  be  taken  in  connection  with  the  fifth,  which  we 
will  proceed  to  consider.  This  charge  leaves  it  to  the  deter- 
mination of  the  jury,  as  a  question  of  fact,  whether  it  was 
the  intention  of  the  parties,  and  understood  between  them  at 
the  time  the  bonds  were  executed,  that  the  defendant  might 
sell  whiskey,  etc.,  as  a  medicine,  and  informs  them  that  if 
they  should  so  find,  and  that  if  he  had  not  sold  for  any 
other  purpose,  he  was  entitled  to  their  verdict.  The  defend- 
ant cannot  complain  of  the  charge  so  far,  as  it  was  for  his 
benefit  that  the  literal  terms  of  his  contract  were  allowed  to 
be  controlled  by  evidence  of  the  contemporaneous  under- 
standing and  intention  of  the  parties.  We  need  not,  and  do 
not,  decide  whether,* in  view  of  the  fact  that  the  defendant 
was  carrying  on  the  business  of  a  druggist,  with  the  knowl- 
edge of  the  plaintiff,  the  contract  should  be  so  construed  as 
to  preclude  the  defendant  from  selling  intoxicating  liquors  to 
be  used  exclusively  as  medicines  properly  prescribed.  It  is 
objected  that  the  charge  is  erroneous  in  holding  that  the 
defendant  could  sell  liquors  as  medicines  only  "to  persons 
laboring  under  some  disease  which,  in  the  opinion  of  a  com- 
petent physician,  required  for  the  cure  of  such  disease  the 
liquors  thus  sold  by  the  defendant.'' 

Taking  the  charge  altogether,  we  do  not  think  the  defend- 
ant has  any  just  reason  to  complain  of  it.  Why  should  a 
druggist  sell  intoxicating  liquors  as  medicines  to  persons  not 
laboring  under  any  disease  ?  Or  why  should  he  sell  such 
liquors  to  diseased  persons,  unless  they  are  required  for  the 
cure  of  the  disease?  And,  again,  who  but  a  competent 
physician  should  determine  whether  they  are  proper  reme- 
dies for  the  disease  ? 

The  case  made  showed  that  the  defendant  was  a  physician, 
knd,  for  aught  that  appears,  he  was  a  competent  one.  He 
therefore  could  have  determined  in  any  given  case,  as  well 
as  other  physicians,  whether  intoxicating  liquors,  either 
mixed  or  "straight,"  were  appropriate  remedies  for  the  given 
disease.  In  the  absence  of  the  restrictions  indicated  in  the 
chai^e^  considering  the  expedients  sometimes  adopted  for 
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the  purpose  of  procuring  such  remedies  by  persons  having  a 
predilection  for  them,  the  defendant  might  have  carried  on  an 
extensive  traffic  in  liquors  as  medicines,  but  to  be  really  used 
as  beverages,  without  violating  his  bond. 

With  regard  to  the  charges  asked  and  refused,  it  may  be 
observed  that  the  first  was  substantially  covered  by  the 
charge  given  by  the  court ;  there  was  no  error  committed, 
therefore,  in  refusing  it  The  second  was  correctly  refused, 
for  the  reason,  if  for  no  other,  that  it  undertook  to  control 
the  written  contract  by  a  contemporaneous  parol  agreement 
inconsistent  with  the  terms  of  the  writing. 

The  evidence  was  amply  sufficient  to  sustain  the  verdict. 

There  was  no  replication  filed  to  the  answer.  But  it  has 
been  held  in  numerous  cases  that  an  affirmative  answer, 
where  the  cause  has  been  tried  without  a  replication,  will  be 
deemed  to  have  been  controverted  on  the  trial  in  the  same 
manner  as  if  a  replication  in  denial  had  been  filed. 

There  is  no'  error  in  the  record,  and  the  judgment  must 
be  affirmed. 

The  judgment  below  is  affirmed,  with  costs. 

y.  Green  and  D.  Waugh^  for  appellant 

W.  H.  Clark,  N.  R.  Overman,  N.  W.  Parker,  and  7.  T. 
Cox,  for  appellee. 


Sutherland  v.  Davis. 


Bankrdttcy. — Assignee, — Abaiemeni. — Suit  for  the  recovery  of  personal  prop- 
erty. Answer,  that  after  the  bringing  of  the  suit,  the  plaintiff  was  adjudged 
a  bankrupt  by  the  district  court  of  die  United  States  for  the  district  of  Indiana ; 
prayer  that  the  suit  abate* 

Held^  that  the  answer  was  bad  on  deninrrer.  The  title  to  property  does  not 
pass  from  the  bankrupt  by  the  adjudication  in  bankruptcy  simply;  but  after 
the  appointment  of  an  assignee,  a  conveyance  is  to  be  executed  to  him. 
The  assignee  by  the  fourteenth  section  of  the  bankrupt  act  prosecutes  or 


MAY  TERM,  1873.  27 

Sutherland  v,  Davis. 


defends,  in  bis  own  name,  all  suits  to  which  the  bankrapt  ^nras  a  party.  The 
answer  did  not  not  allege  the  appointment  of  any  assignee.  So, also,  under 
the  twenty-first  section,  2  G.  &  H.  51,  the  suit  would  not  abate,  but  an  assignee 
could  prosecute  the  soit  10  his  oiwn  name.  The  plea  should  have  shown  title 
in  some  one. 

APPEAL  from  the  Cass  Circuit  Court 

OsBORN,  C.  J. — ^The  appellant  commenced  an  action  in  the 
Cass  Circuit  Court  on  the  nth  day  of  February,  1869,  for 
the  recovery  of  personal  property,  which  he  alleged  was 
wrongfully  taken,  and  unlawfully  detained,  from  him  by  the 
appellee. 

The  appellee  answered  that  after  the  commencement  of 
the  action,  on  the  3d  day  of  June,  1870,  the  appellant  was 
adjudged  a  bankrupt  by  the  district  court  of  the  United 
States  for  the  district  of  Indiana,  on  the  petition  of  Ills  credit- 
ors, and  prayed  judgment  that  the  suit  abate. 

A  demurrer  to  the  answer  was  overruled,  and  the  appel- 
lant replied,  first,  that  after  the  order  was  made  adjudging 
him  a  bankrupt,  he  took  an  appeal  therefrom  to  the  United 
States  Circuit  Court  for  the  State  of  Indiana,  where  it  was 
still  pending,  by  virtue  of  which  the  bankruptcy  proceed- 
ings were  still  pending;  that  said  adjudication  was  not  final, 
and  that  no  assignee  had  been  appointed,  nor  had  the  mes- 
senger or  marshal  of  that  court  taken  possession  of  his 
assets,  nor  had  any  proceedings  of  any  kind  been  taken  to 
enforce  the  decree. 

Second.  That  after  the  adjudication  was  made  declaring 
him  a  bankrupt,  he  filed  a  bill  of  review  thereof  in  the  cir- 
cuit court  of  the  United  States  for  this  district,  under  section 
8  of  the  bankruptcy  act,  and  gave  bond  therefor;  that  the 
bill  was  then  pending  in  that  court,  pursuant  to  law,  and 
that  the  matter  was  wholly  undetermined;  that  no  assignee 
had  been  appointed,  nor  had  his  assets  been  taken  posses- 
sion of  by  the  United  States  marshal  or  messenger;  and 
that  there  was  no  one  who  could  maintain  the  action  except 
himself. 
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A  demurrer  was  sustained  to  both  paragraphs  of  the 
reply,  and  final  judgment  rendered  that  the  action  should 
abate. 

Exceptions  were  taken  to  the  several  rulings  and  judg- 
ment of  the  court. 

The  appellee  has  not  favored  us  with  a  brief,  and  we  do 
not  see  how  the  rulings  of  the  court  below  can  be  sustained. 

Sections  39,  40,  41,  42,  and  43  of  the  bankrupt  act  pro- 
vide for  proceedings  against  the  bankrupt,  for  injunctions  to 
restrain  him  and  others  from  making  any  disposition  or 
transfer  of  his  property,  and  for  taking  possession  of  it,  but 
such  proceedings  do  not  transfer  the  title  from  the  bankrupt. 
The  decree  declaring  him  a  bankrupt  does  not,  of  itself, 
have  the  effect  to  deprive  him  of  the  title  and  ownership  of 
his  property.  Under  the  proceedings  and  orders  of  the 
court  he  may  lose  the  possession  and  still  retain  the  owner- 
ship of  the  property. 

Section  14  provides,  that  as  soon  as  an  assignee  is 
appointed  and  qualified,  a  conveyance  shall  be  made  to  him 
of  all  the  property  of  the  bankrupt,  which  shall  relate  back 
to  the  commencement  of  the  proceedings,  "and  thereupon, 
by  operation  of  law,  the  title  to  all  such  property  and  estate, 
both  real  and  personal,  shall  vest  in  said  assignee."  Until 
an  assignee  is  appointed  and  qualified,  and  the  conveyance 
or  assignment  made  to  him,  the  title  to  the  property  remains 
in  the  bankrupt  By  the  same  section,  the  assignee  is 
authorized  to  prosecute  and  defend  all  suits  in  law,  or  in 
equity,  pending:  at  the  time  of  the  adjudication  of  bank- 
ruptcy, in  which  such  bankrupt  was  a  party  in  his  own  name, 
in  the  same  manner,  and  with  the  like  effect,  as  they  might 
have  been  prosecuted  or  defended  by  such  bankrupt. 

The  answer  in  the  case  at  bar  does  not  state  that  an 
assignee  had  been  appointed.  It  simply  avers  that  the  appel- 
lant had  been  adjudged  a  bankrupt.  Until  an  assignee  was 
appointed  and  qualified,  there  was  no  one  to  take  the  place 
of  the  appellant  as  plaintiff,  and  his  right  to  prosecute  the 
action  was  not  divested. 
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As  pleas  in  abatement  do  not  deny,  and  yet  tend  to  delay 
the  trial  of  the  action,  great  accuracy  and  precision  were 
always  required  in  framing  them.  They  should  give  a  better 
writ  A  plea  of  misnomer  in  the  Christian  name  must  state 
the  real  name,  i  Chit.  PL  491.  So,  if  the  plea  or  answer 
relies  upon  a  transfer  of  the  interest  of  the  plaintiff,  to  abate 
the  action,  it  must  state  to  whom  the  transfer  has  been  made. 

Sec.  21,  2  G.  &  H.  51,  provides,  that  no  action  shall  abate 
by  the  transfer  of  any  interest  therein ;  that  the  action  shall 
be  continued  in  the  name  of  the  original  party,  or  the  court 
may  allow  the  person  to  whom  the  transfer  is  made  to  be 
substituted  in  the  action.  The  statute  makes  no  distinction 
as  to  transfer,  whether  by  the  act  of  the  party  or  otherwise. 

It  is  true  that  in  England,  where  an  action  has  been  com- 
menced by  the  bankrupt  before  the  bankruptcy,  the  defend- 
ant may  defeat  the  action  by  specially  pleading  the  bank- 
ruptcy and  assignment,  and  the  assignee  will  be  compelled 
to  proceed,  de  novo^  in  his  own  name,  i  Chit.  PI.  25.  But 
by  section  14  of  our  bankrupt  act,  and  section  21  of  our 
code,  supra^  no  such  result  follows.  The  assignee  may 
prosecute  the  suit  in  his  own  name.  The  demurrer  to  the 
answer  should  have  been  sustained. 

The  judgment  of  the  said  Cass  Circuit  Court  is  reversed, 
with  costs;  cause  remanded,  with  instructions  to  sustain  the 
demurrer  to  the  first  paragraph  of  the  answer,  and  for  further 
proceedings  in  accordance  with  this  opinion. 

N.  O.  Ross  and  D.  P.  Baldwin,  for  appellant 


Wright  v.  Johnson  et  al.  Ex'rs. 

Statitfe  of  LiiUTATiONS. — Promissory  N0U4 — Salt  upon  a  promissoiy  note 
payable  generally  without  specified  time  or  place,  executed  in  may,  1858. 
Answer,  that  in  i860  the  defendant  removed  to  the  District  of  Columbia  and 
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has  ever  since  resided  and  now  retides  there;  that  a  statute  of  that  district 
limits  actions  upon  promissory  notes  to  three  years  from  the  maturity  thereof. 
The  action  was  brought  in  187a 

IfeU,  that  the  facts  pleaded  constitutedji  defence  to  the  action  in  the  place  where 
the  defendant  resided,  and  under  section  216,  2  G.  &  H.  161,  the  same 
defence  was  available  here. 

APPEAL  from  the  Cass  Common  Pleas. 

WoRDEN,  J. — ^Action  by  the  appellees  against  the  appel* 
lant  upon  a  promissory  note  executed  in  May,  1858,  by  the 
appellant  to  the  deceased,  at  Logansport,  Indiana,  for  the 
sum  of  a  little  over  one  hundred  dollars,  payable  generally 
without  specified  time  or  place,  with  interest  from  date. 

Issue,  trial  by  the  court,  finding  and  judgment  for  the 
plaintiffs,  a  motion  f6r  a  new  trial  on  behalf  of  the  defendant 
being  overruled. 

The  appellant,  defendant  below,  pleaded  in  bar  of  the 
action  the  statute  of  limitations  of  the  District  of  Columbia, 
in  the  United  States,  averring  that  he  then  was,  and  for  the 
last  ten  years  had  been,  a  resident  of  said  district.  The 
statute  pleaded  is  as  follows: 

"Actions  shall  be  brought  within  the  following  times  from 
the  date  of  the  accruing  of  the  cause  thereof:  Upon  all 
accounts,  within  one  year;  upon  all  bonds  and  instruments 
under  seal,  within  five  years  from  the  maturity  thereof;  upon 
all  promissory  notes  and  instruments  not  under  seal,  within 
three  years  from  the  maturity  thereof,  and  not  afterwards." 

Reply  in  denial  of  this  paragraph. 

On  the  trial,  it  was  admitted  by  the  parties  that  the  defend- 
ant, Wright,  then  was  a  resident  of  the  District  of  Columbia, 
and  had  been  since  i860;  that  the  note  was  executed  at 
Logansport,  Indiana,  and  that  at  the  time  of  the  execution 
thereof,  Wright  was  a  resident  of  Cass  county,  in  said  state, 
but  that  in  i860,  he  ceased  to  be  a  resident  of  Indiana,  and 
became  a  resident  of  the  District  of  Columbia,  and  has  since 
continued  to  be  a  resident  of  that  district,  as  above  stated; 
that  ever  since  the  residence  of  Wright  in  the  District  of 
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Columbia,  the  law  above  set  out  on  the  subject  of  the  limi- 
tation of  actions  has  been  in  force  in  that  district. 

The  plaintifis  did  not  see  proper  to  test  the  sufficiency  of 
the  paragraph  of  the  answer  setting  up  the  statute  of  lim- 
itations of  the  District  of  Columbia  by  demurring  thereto ; 
but  on  the  trial  we  must  suppose  the  court  regarded  the 
paragraph  as  insufficient,  inasmuch  as  it  was  clearly  shown, 
by  the  admission  of  the  parties,  that  it  was  true  in  point  of 
fact. 

We  are  of  opinion  that  the  defence  pleaded  was  available. 
We  have  a  provision  that  "when  a  cause  has  been  fully 
barred  by  the  laws  of  the  place  where  the  defendant  resided, 
such  bar  shall  be  the  same  defence  here  as  though  it  had 
arisen  within  this  State."    2  G.  &  H.  i6i,  sec.  216. 

Wright  commenced  to  reside  in  the  District  of  Columbia 
in  i860,  and  has  continued  to  reside  there.  This  action  was 
not  brought  until  after  1870.  Had  the  suit  been  brought  in 
the  District  of  Columbia,  the  statute  pleaded  would  clearly 
have  been  a  bar  to  the  action.  That  being  the  case,  our 
statute  makes  it  a  bar,  the  action  being  brought  here.  Harris 
V.  Harris,  38  Ind.  423 ;   Van  Dom.  v.  Bodley,  38  Ind.  402. 

The  judgment  below  is  reversed,  with  costs,  with  instruc- 
tions to  the  court  below  to  grant  a  new  trial  and  proceed  in 
accordance  with  this  opinion. 

BusKiRK,  J.,  dissents  for  reasons  stated  by  him  in  Van  Dam 
V.  Bodley,  supra. 

D.  Turpie,  for  appellant. 

S.  T,  McConnell  and  M.  Winfield,  for  appellees. 
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Statute.— i<jf«r»f«i/  Lam,— Printing  of  Dtlinquent  List-^Compematim, — 
Sections  142  and  143  of  the  asscssme)it  law,  as  amended  May  31st,  1861, 
require  that  the  compensation  for  the  publication  of  the  delinquent  list  shall 
be  made  on  the  basis  of  tabular  description,  as  contained  in  the  duplicate,  and 
have  no  reference  to  the  number  of  coltunns  in  the  newspaper. 

Excessive  Payment. —  l^luntary, — ^Where  the  commissioners  have  allowed  an 
excessive  claim  for  printing  the  list,  there  being  no  mistake  of  fact,  the  list 
being  before  them,  and  it  being  their  duty  to  know  the  fact,  the  money  cannot 
be  recovered  back. 

Board  of  Commissioners. — AUowana  of  Claims. — Judicial  Decisum, — Cou" 
clusiveness. — ^The  board  of  commissioners,  in  acting  upon  claims  against  the 
coimty,  act  in  a  judicial  capacity,  and  their  decisions  are  conclusive  and  bind- 
ing alike  upon  the  county  and  the  claimant,  unless  appealed  from,  or  unless  an 
independent  action  is  brought  against  the  county  when  the  daim  has  been 
disallowed. 

APPEAL  from  the  Warren  Common  Pleas. 

BusKiRK,  J. — ^This  was  an  action  by  the  appellant  against  the 
appellee  to  recover  back  the  sum  of  two  hundred  and  eighty- 
two  dollars  and  sixty  cents,  which  it  was  alleged  had  been 
illegally  demanded  by  the  appellee,  and  wrongfully  paid  by 
the  appellant,  for  printing  the  delinquent  list  of  Warren 
county. 

There  was  issue,  trial  by  the  court,  a  special  finding  of 
facts,  with  conclusions  of  law  thereon^  and  exception  to  the 
conclusions  of  law  by  appellant. 

The  special  finding  of  facts  and  the  conclusions  of  law 
thereon  are  as  follows:  "In  the  autumn  of  1870,  the 
defendant,  at  the  request  of  the  auditor  of  the  county,  and 
according  to  statute,  published  the  list  of  delinquent  taxes  of 
said  county,  filed  his  bill  before  the  board  of  commissioners, 
and  was  allowed  five  hundred  and  sixty-five  dollars  and 
twenty  cents,  which  sum  was  then  paid  him  for  such  services ; 
that  defendant  performed  the  work  of  printing  such  delin- 
quent list ;  that  there  were  four  hundred  and  seventy-one 
lines  of  descriptions  on  the  duplicate,  as  furnished  by  the 
auditor  to  the  printer;  that  the  printer  doubled  his  columns 
in  his  newspaper,  and  printed  four  hundred  and  seventy-one ' 
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lines,  double -columned  m  the  paper;  that  printed  in  single 
columns  the  four  hundred  and  seventy-one  lines  would  have 
made  nine  hundred  and  forty-two  lines,  and  were  equal  to 
nine  hundred  and  forty-two  lines  in  the  advertising  column 
of  a  newspaper;  that  defendant  charged  according  to  the 
number  of  lines  of  description  in  a  newspaper  column,  and 
not  according  to  the  number  in  the  auditor's  duplicate ;  that 
the  list  was  printed  in  smaller  type  than  ordinary  newspaper 
type,  and  smaller  than  defendant  ordinarily  used  in  his  paper; 
that  defendant's  bill,  as  presented,  did  not  indicate  the  num- 
ber of  lines  he  claimed  to  have  published. 

"On  these  facts  I  find  the  defendant  received  no  more 
than  he  was,  entitled  to,  and  therefore  find  for  the  defendant. 

"  Jno.  M.  LaRue,  Judge." 

The  appelant  has  assigned  for  error  that  the  court  erred 
in  its  conclusions  of  law  upon  the  &cts  found. 

According  to  the  facts  as  found,  there  were  only  four  hun- 
dred and  seventy-one  lines  of  descriptions  in  the  duplicate, 
as  furnished  by  the  auditor  to  the  printer,  but  the  printer 
doubled  his  cohimns  in  his  newspaper,  and  printed  four  hun- 
dred and  seventy-one  lines  double-columned  in  the  paper, 
which,  if  printed  in  single  columns,  the  four  hundred  and 
seventy-one  lines  would  have  made  nine  hundred  and  forty- 
two  lines,  and  were  equal  to  nine  hundred  and  forty-two  lines 
in  the  advertising  column  of  the  newspaper. 

The  real  question  is,  whether  the  defendant  was  entitled 
to  charge  and  receive  pay  for  four  hundred  and  seventy-one 
or  nine  hundred  and  forty-two  lines  of  tabular  description, 
valuation,  and  taxes,  the  solution  of  which  depends  upon 
whether  the  number  of  lines  was  to  be  computed  according 
to  the  list  as  made  out  by  the  auditor,  or  the  number  of 
columns  as  printed  in  the  newspaper. 

This  involves  a  construction  of  sections  142  and  143  of 
the  assessment  law,  as  amended  by  the  act  of  May  31st, 
1861. 

Such  sections  read  as  follows : 

"  Sec.  142.  Between  the  first  and  fifteenth  days  of  Decem- 
VoL,  XLIL— 3 
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ber  annually,  the  county  auditor  shall  make  out  and  record, 
in  a  book  provided  for  that  purpose,  a  list  of  all  lands  returned 
and  remaining  delinquent  for  taxes,  describing  such  lands  as 
the  same  are  described  in  such  duplicate,  and  charging  them 
with  the  amount  of  delinquent  tax,  with  interest,  and  a  pen- 
alty of  ten  per  centum  on  such  taxes;  also,  with  the  taxes 
of  the  current  year,  and  shall  certify  to  the  correctness 
thereof,  with  the  date  when  the  same  is  recorded,  and  sign 
the  same  officially.  , 

"  Sec.  143.  He  shall  cause  a  copy  of  such  list  to  be  immedi- 
ately published,  for  four  weeks  successively,  once  in  each 
week,  in  a  newspaper  having  general  circulation  in  his  county 
(if  any  be  printed  therein),  at  a  cost  of  not  to  exceed  fifteen 
cents  for  each  insertion  of  every  line  of  tabuJar  description,  val- 
uation and  taxes,  in  such  list,  and  in  case  the  publisher  of  such 
newspaper  should  refuse  to  publish  the  same  on  the  terms 
herein  provided,  it  shall  be  the  duty  of  the  auditor  to  have 
said  list  printed  in  handbill  form,  on  the  best  terms  that  can 
be  had,  three  copies  of  which  shall  be  posted  up  in  public 
places  in  each  township  of  his  county,  at  least  four  weeks 
before  the  day  of  sale,  to  which  shall  be  attached,  and  in 
like  manner  published,  a  notice  that  so  much  of  said  land 
as  may  be  necessary  to  discharge  the  taxes,  interest  and 
charges  thereon,  or  due  from  the  owner  thereof  at  the  time 
of  sale,  will  be  sold  at  public  auction  at  the  court-house 
in  such  county,  on  the  first  Monday  in  February''  next,  there- 
after."    3  Ind.  Stat.  518. 

It  is  maintained  by  the  appellant,  that  the  true  construc- 
tion of  the  above  sections  is,  that  in  determining  the  number 
of  lines  of  tabular  description,  valuation  and  taxes,  reference 
is  to  be  had  only  to  the  list  as  prepared  by  the  auditor,  and 
that  the  appellee  was  only  entitled  to  charge  sixty  cents  for 
four  insertions  of  such  list  as  prepared  by  the  auditor. 

The  appellee  insists  that  a  line  of  tabular  description, 
valuation,  and  taxes  in  such  list  means  a  line  across  one 
column  of  the  newspaper  in  ordinary  type,  and  if  a  line  in 
the  auditor's  list  runs  across  two  columns  of  the  newspaper 
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in  ordinary  type  that  it  would  make  two  lines  of  tabular 
description  within  the  meaning  of  the  above  sections. 

The  court  below  was  of  the  opinion  that  the  construction 
contended  for  by  the  appellee  was  correct,  and  rendered 
judgment  against  the  appellant.  \ 

We  are  required  to  determine  whether  the  court  below 
erred  in  its  construction  of  the  statute.  It  is  quite  obvious 
to  us  that  the  court  erred  in  its  construction  of  the  statute 
in  question.  The  language  of  the  above  sections  seems  to 
leave  no  room  for  doubt  as  to  the  true  meaning  thereof. 
By  section  142  the  auditor  is  required  to  make  out  a  tabular 
list,  and  by  section  143  he  is  required  to  have  such  list  pub- 
lished, at  a  cost  of  not  to  exceed  fifteen  cenfe  for  each  inser- 
tion of  every  line  of  tabular  description,  valuation  and  taxes, 
in  such  list  We  have  thus  far  construed  the  above  sections 
as  though  they  stood  alone.  An  examination  of  other  sec- 
tions of  the  assessment  law  will  greatly  aid  in  arriving  at  the 
legislative  intention. 

By  sec.  13,  i  G.  &  H.  87,  the  assessors  of  real  estate  are  • 
required  to  make  their  returns  in  tabular  form. 

By  sees.  75,  76^  yy,  78,  79,  and  80,  of  said  act,  the  audi- 
tor's duplicate  is  not  only  required  to  be  in  tabular  form,  but 
in  lines  of  tabular  descriptions,  valuation,  and  taxes;  and  the 
delinquent  list,  as  far  as  it  goes,  is  but  a  copy  or  transcript 
of  theauditor*sduplicate,and  it  is  and  must  be  not  only  tabular 
in  form,  but  must  contain  the  lines  of  tabular  description  in 
conformity  to  the  statute.  It  seems  to  us,  therefore,  that  it 
must  necessarily  and  unavoidably  follow  that  when  the  leg- 
islature provided,  that  the  printer  should  have  fifteen  cents 
for  each  insertion  of  every  line  of  tabular  description,  valua- 
tion, and  taxes  in  such  list,  it  was  intended  that  the  compu- 
tation should  be  made  of  the  lines  of  tabular  description  as 
contained  in  the  duplicate,  and  had  no  reference  to  the  num- 
ber of  columns  in  the  newspaper. 

By  section  143,  the  printer  is  required,  when  the  list  is 
presented  to  him  by  the  auditor,  to  determine  whether  he  will 
print  it  for  the  price  named.    The  auditor  cannot  leave  such 
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]ist,  unless  the  printer  agrees  to  print  it  at  such  price.  How 
could  he  determine  then  and  there,  if  it  depended  upon  the 
number  of  columns  in  his  newspaper? 

By  sec.  77  of  said  act,  the  auditor  is  prohibited  from  adver- 
tising any  tract  or  lot  unless  the  taxes  due  amount  to  double 
the  cost  of  advertising.  If  the  position  assumed  by  the 
appellee  be  correct,  the  auditor  could  not  determine  before 
publication,  whether  the  cost  of  advertising  a  tract  or  lot 
would  amount  to  fifteen,  thirty,  forty-five,  or  sixty  cents  for 
each  insertion,  as  he  would  not  know  how  many  columns  tliere 
would  be  in  the  newspaper.  If  the  computation  is  made 
upon  the  list  prepared  by  the  auditor,  he  can  know  in  advance 
what  will  be  the  cost  of  advertising. 

It  is  provided  by  sec.  202  of  said  act,  that  the  expense  of 
advertising  delinquent  lands  in  public  newspapers  shall  be 
paid  out  of  the  county  treasury,  and  the  amount  thereof  is 
to  be  charged  to  the  respective  tracts  advertised.  Unless 
the  rate  fixed  by  statute,  being  sixty  cents  for  four  insertions, 
of  every  line  of  tabular  description  in  the  auditor^:>  list,  is  to 
control,  and  unless  each  tract  or  lot  carried  out  makes  a  line 
of  tabular  description,  the  auditor  cannot  determine,  in 
advance,  the  cost  of  advertising  such  tract  or  lot,  so  as  to 
put  it  in  the  delinquent  notice  and  to  charge  the  cost 
thereof  to  the  respective  tracts  or  lots  advertised. 

We  are  of  opinion  that  the  court  below  erred  in  holding 
that  the  appellee  charged  no  more  than  he  was  entitled  to. 

It  is,  however,  maintained  by  counsel  for  the  appellee,  that 
conceding,  that  there  was  an  overcharge  and  payment, 
the  money  so  paid  cannot  be  recovered  back,  for  the  reason 
that^  the  same  was  voluntarily  paid,  with  full  knowledge  of 
all  the  facts,  or  with  the  means  of  full  knowledge.  In  the 
recent  case  of  Tke  Lafayette^  etc,,  R,  R,  Co.  v.  Pattison,  41 
Ind.  312,  a  very  careful  and  thorough  examination  of  the 
authorities  was  made  with  the  view  of  ascertaining  what 
were  voluntary,  and  what  were  compulsory  pa3anents,  and 
when,  and  under  what  circumstances  money  paid  could  be 
recovered  back,  and  we  do  not  now  deem  it  necessary  to 
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re-examine  the  authorities  or  enter  into  any  extended  discus- 
sion of  the  principles  of  law  involved. 

It  is  well  settled  that  money  paid  through  a  mistake  of 
law  cannot  be  recovered  back ;  and  it  is  equally  well  settled 
that  moiiey  paid  with  a  full  knowledge  of  the  facts,  or  with 
the  means  of  knowing  the  facts,  cannot  be  recovered  back. 
On  the  other  hand,  the  doctrine  is  firmly  established,  that 
money  paid  in  ignorance  of  the  facts,  or  under  duress  of 
person  or  goods,  or  to  prevent  an  officer  from  seizing  and 
selling  property  or  money  obtained  by  extortion  or  by 
taking  an  undue  advantage  of  the  necessities  of  a  person, 
can  be  recovered  back. 

The  printing  done  by  the  appellee  was  done  for  the  county, 
upon  the  emplo}rment  and  by  the  direction  of  the  county 
auditor,  who  is  the  clerk  of  the  board  of  commissioners. 
The  auditor  had  furnished  the  list  to  the  appellee,  and  had 
in  his  office  the  record  containing  the  delinquent  list  The 
appellee  presented  to  the  board  of  commissioners  his  claim 
for  publishing  the  delinquent  list  The  court  does  not  find 
that  there  was  any  mistake  of  fact  The  only  finding  upon 
that  subject  is,  ''that  defendant's  bill  as  presented  did  not 
indicate  the  number  of  lines  he  claimed  to  have  published." 
Did  the  board  of  commissioners  know,  or  had  they  the 
means  of  knowing,  the  number  of  tabular  lines  of  descrip- 
tion which  had  been  published?  They  certainly  had  the 
means  of  knowing,  and  the  duty  of  knowing  was  imposed 
upon  them  by  a  positive  statute. 

The  powers  of  the  board  of  commissioners  are  defined 
and  prescribed  by  the  thirteenth  section  of  the  act  providing 
for  the  organization  of  county  boards  (approved  June  i  jth, 
1852).    The  second  clause  of  said  section  is  as  follows: 

"2.  To  allow  all  accounts  chargeable  against  such  county, 
not  otherwise  provided  for,  and  to  direct  the  raising  of  such 
sums  as  may  be  necessary  to  defray  all  county  expenses." 
I  G.  &  H.  250. 

The  twenty-fourth  section  of  said  act  reads  as  follows: 

'"Sec*  24.  No  allowance  shall  be  made  by  such  commis* 
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sionerSy  unless  such  person  [the  claimant]  shall  file  with  such 
commissioners  a  detailed  statement  of  the  items,  and  dates 
of  charge,  nor  until  such  competent  proof  thereof  is  adduced 
in  favor  of  such  claim,  as  is  required  in  other  courts ;  but  if 
the  truth  of  such  charge  is  known  to  such  commissioners^ 
it  may  be  allowed  without  other  proof,  upon  that  fact  beings 
entered  of  record  in  the  proceedings  about  the  claim/^  i 
G.  &  H.  252. 

It  is  too  plain  to  admit  of  argument  that  if  the  commis- 
sioners allowed  the  claim  from  their  personal  knowledge^ 
there  could  be  no  mistake  or  ignorance  as  to  the  facts^  and 
that  money  so  paid  cannot  be  recovered  back. 

But  suppose  the  claim  was  allowed  on  insufficient  proof. 
What  would  be  the  force  and  effect  of  such  allowance?  In 
what  capacity  do  the  commissioners  act  in  allowing  claims 
against  the  county?  Can  such  allowances^  as  between  the 
claimant  and  the  county,  be  regarded  as  adjudications? 

It  is  exceedingly  difficult  to  give  a  satisfactory  answer  to 
the  above  questions.  There  is  no  direct  adjudication  cover- 
ing the  questions^  although  there  are  several  decisions  bear- 
ing upon  the  questions  propounded. 

It  was  held  by  this  court  in  Lyons  v.  Miller,  17  Ind.  250, 
that  the  commissioners,  having  allowed  a  claim  for  building 
a  bridge^  could  not,  in  the  absence  of»  and  without  notice  to^ 
the  claimant,  rescind  and  set  aside  such  allowance. 

This  court,  in  The  Board  of  Conttfirs  of  Posey  Co,  v.  Saunders^ 
17  Ind.  437,  uses  the  foflowing  language :  "The  board  of  com- 
missioners have  very  full  powers  in  reference  to  the  affairs  of 
their  respective  counties,  i  R.  S.  pp.  225-230.  Tliey  control 
the  county  property,  allow  accounts,  direct  the  raising  of 
sums,  etc.,  and  audit  the  accounts  of  all  officers  having  the 
care,  management,  collection  or  disbursement  of  any  money 
belonging  to  the  county,  or  appropriated  for  its  benefit. 
Section  13. 

"  We  are  of  opinion  that  under  these  and  various  other 
statutes  that  might  be  referred  to,  the  board  of  county  com- 
missioners have  a  supervisory  control  over  the  finances  of 
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the  county,  and  consequently  have  the  power  to  settle  in 
reference  to  the  same,  and  to  bind  the  corporation  by  such 
settlement" 

The  above  case  was  an  action  by  the  county  against  a  for- 
mer county  treasurer,  to  recover  money  which  it  was  alleged 
he  had  received  and  failed  to  account  for.  The  treasurer, 
among  other  things,  pleaded  that  he  had  settled  with  the 
board  of  commissioners,  who  had  allowed  his  claims  and 
demands  against  the  county.  The  answer  was  held  to  be  a 
complete  bar  to  the  action. 

It  was  held  by  this  court,  in  The  Board  of  Commissioners 
cf  Warrick  County  v.  Butterworth,  ly  Ind.  129,  that  "under 
the  present  constitution  and  statutes,  the  board  of  county 
commissioners  is,  to  some  extent,  a  corporation,  with  powers 
incident  thereto,  and  prescribed  by  statute,  as  well  as  limited 
judicial  powers." 

We  have,  after  much  reflection  ^nd  upon  mature  con- 
sideration, reached  the  conclusion  that  the  board  of  commis- 
sioners, in  acting  upon  claims  against  the  county,  act  in  a 
judicial  capacity,  and  that  their  decisions  are  conclusive  and 
binding,  alike  upon  the  county  and  the  claimant,  unless 
appealed  from,  or  an  independent  action  is  brought  against 
the  county  where  the  claim  is  disallowed.  The  Board,  etc.^ 
V.  Ford^  27  Ind.  17;  SneUon  v.  The  State,  16  Ind.  29;  Wes- 
tan  v.  Lumley^  33  Ind.  486.  By  section  24  of  said  act  here- 
tofore quoted,  the  commissioners  are  prohibited  from  allow- 
ing a  claim,  except  where  they  act  upon  their  personal 
knowledge,  "  until  such  competent  proof  thereof  is  adduced 
in  favor  of  such  claim,  as  is  required  in  other  courts." 

By  section  31  of  said  act,  an  appeal  is  allowed  from  all 
decisions  of  th&  commissioners  by  the  person  aggrieved,  but 
if  such  person  shall  not  be  a  party  to  the  proceeding,  the 
appeal  shall  not  be  allowed,  except  upon  affidavit  showing 
an  interest 

In  the  present  case,  the  claim  against  the  county  was  not 
only  allowed,  but  was  paid.  There  was  no  appeal.  The 
order  making  the  allowance  has  not  been  rescinded,  but 
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remains  in  full  force.  It  is  binding  and  conclusive  upon  the 
county,  and  the  money  paid  in  pursuance  thereof  cannot  be 
recovered  back. 

The  judgment  is  affirmed,  with  costs. 

y,  H.  Brawn,  for  appellant. 

B,  F,  Gregory,  for  appellee. 


Foster  v.  Albert. 

Estoppel. — ObstrucHou  of  Highway, — ^The  widow  and  administrator  of  A. 
sold  to  B.  certain  real  estate,  of  which  A.  was  seized  in  fee  at  his  death,  over 
which  ran  a  public  street  of  a  town.  C,  who  owned  and  had  erected  build- 
ings  upon  certain  other  real  estate  a^Ijoining  said  street,  was  present  and  bid 
at  the  sale,  and  gave  no  notice  of  the  existence  of  the  street.  B.,  claiming  to 
own  the  land  over  which  the  street  ran,  obstructed  the  street,  to  the  damage 
of  C.  and  the  public. 

Held,  that  C.  was  not  estopped  by  these  facts  to  sue  for  the  damage  so  sus- 
tained by  him.  The  existence  of  the  public  highway  was  or  might  have  been 
as  open  to  the  knowledge  of  B.  as  to  that  of  C. 

APPEAL  from  the  Orange  Circuit  Court 

Downey,  J. — In  this  case  two  errors  are  assigned ;  first, 
the  overruling  of  the  appellant's  demurrer  to  the  second  par- 
agraph of  the  answer ;  and,  second,  the  overruling  of  his 
motion  for  a  new  trial. 

In  the  first  paragraph  of  the  complaint,  it  is  alleged  that 
the  appellant  is  the  owner  of  certain  lots  in  the  town  of 
Paoli,  embracing  eight  feet  off  the  south  side  of  lot  8i ; 
that  running  through  said  lot  8i,  and  immediately  north  of 
the  part  thereof  owned  by  her,  there  was  an  "open  street 
and  highway"  fourteen  feet  wide,  which  had  been  used  as 
suchuninterruptedly,  continuously,  and  with  the  knowledge 
of  all  former  owners  of  said  real  estate  for  more  than  twenty 
years  before  the  erection  of  the  obstruction  of  which  com- 
plaint is  made,  and  that  the  former  owners  thereof,  in 
improving  and  building  on  the  said  real  estate  owned  by 
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plaintifl^  built  and  erected  stables  and  wood-sheds  and  other 
out-houses  near  to  and  abutting  upon  the  south  line  of  said 
highway,  so  that  access  could  be  had  to  said  buildings,  by, 
through,  and  over  said  highway.  It  is  further  alleged  that, 
in  1869,  the  defendant,  without  right  and  without  consent  of 
the  plaintiff,  unlawfully  obstructed  said  highway  and  ren- 
dered it  impassable,  by  building  a  fence  across  the  same,  and 
by  maintaining  the  said  fence  from  that  time  until  the  pres- 
ent time,  to  the  great  damage  of  the  plaintiff)  etc. 

The  second  paragraph  is  the  same  as  the  first,  except  that 
it  alleges  a  dedication  of  the  street  and  highway  by  one 
Thomas  Coffin,  who  at  the  time  was  the  owner  of  the  real 
estate  over  which  it  runs,  to  the  public,  etc. 

After  demurring  to  the  complaint,  the  defendant  answered 
by  a  general  denial,  and,  secondly,  as  follows :  That  said 
tract  of  fourteen  feet  over  said  lot  eighty-one  was  an  open 
space  left  by  Thomas  Coffin,  now  deceased,  a  former  owner 
of  said  lot,  for  the  convenient  use  of  that  part  of  said  lot 
number  eighty-one,  upon  the  north  side  of  said  tract,  not  for 
use  by  the  public  as  a  public  highway,  street,  or  alley,  and 
that  the  public  never  used  said  open  space  as  such ;  that  after 
the  death  of  said  Coffin,  the  fee  simple  title  to  said  tract 
descended  to  his  widow,  Miriam  Coffin,  and  to  his  children ; 
that  his  estate  was  insolvent ;  that  his  administrator  sold  at 
public  auction,  the  undivided  two-thirds  of  said  tract,  and 
at  the  same  time  and  place,  at  public  auction,  said  Miriam 
Coffin  sold  her  undivided  one-third  thereof,  both  of  which 
interests  were  sold  to  one  Riley  for  four  hundred  dollars, 
which  amount  having  been  paid  by  him,  the  said  administra- 
tor and  said  widow  conveyed  to  him  the  said  real  estate. 
It  is  also  stated  that  said  Riley  has  since  sold  and  con- 
veyed said  tract  to  the  defendant,  who  has  fully  paid  the 
purchase-money  to  said  Riley;  that  said  Riley  and  this 
defendant  had  no  notice  whatever  of  any  claim  of  the  public 
or  of  plaintiff  to  an  interest  therein  as  a  private  way  or  high- 
way, or  street  or  alley.  It  is  then  alleged  that  the  plaintiff 
attended  said  sale  and  bid  for  said  property  against  said 
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Riley,  and  saw  and  heard  said  Riley  bid  therefor,  and  gave 
no  notice  of  any  claim  whatever  in  or  to  said  tract,  but  per- 
mitted Riley  to  purchase  the  same  for  said  sum,  which  was 
more  than  the  same  was  worth,  if  the  plaintiff's  claim  is  valid ; 
that  plaintiff  herself  bid  for  the  said  tract  three  hundred  and 
ninety-five  dollars,  and  gave  no  notice  to  the  defendant  or 
to  Riley  of  her  claim  until  after  the  payment  of  the  purchase- 
money;  that  the  estate  of  Thomas  Coffin  had  been  settled 
before  the  commencement  of  this  suit,  and  it  as  ^ell  as  said 
Miriam  Coffin  is  insolvent,  and  said  Riley  has  no  recourse 
on  either  of  them  for  his  purchase-money^  that  but  for  the 
acts  of  the  plaintiff)  neither  said  Riley  nor  this  defendant 
would  have  invested  their  money  in  said  tract;  wherefore,  etc. 
A  demurrer  to  the  second  paragraph  of  the  answer,  because 
it  did  not  state  facts  sufficient,  was  overruled,  and  the  plain- 
tiff excepted.     This  is  the  first  alleged  error.     We  do  not 
see  upon  what  ground  this  ruling  can  be  sustained.     The 
reasoning  seems  to  be  this :   It  is  alleged  that  there  is  a  pub- 
lic streetand  highway  in  the  town  of  Paoli,  adjoining  which 
the  plaintiff's  real  estate  is  situated,  on  which  she,  or  those 
under  whom  she  claims  have  erected  buildings ;  that  the  party 
owning  the  fee  simple  of  the  land  over  which  the  street  and 
highway  runs,  died;  that  his  administrator  and  his  widow  sold 
the  estate,  the  plaintiff  being  present  and  bidding  at  the  sale; 
that  the  defendant,  claiming  under  such  sale  to  be  the  owner 
of  the  land  over  which  the  street  or   highway  runs,  has 
obstructed  the  same,  to  the  damage  of  the  plaintiff  and  that 
of  the  public,  etc.   It  is  insisted  that  the  plaintiff  is  estopped 
to  sue  for  the  damages  which  she  has  sustained  by  being 
shut  out  from  her  property  or  the  buildings  on  it,  caused  by 
the  obstruction  of  the  street  and  highway,  because  she  was 
present  at  the  sale  of  the  fee  simple,  gave  no  notice  of  the 
existence  of  the  street  or  highway,  and  bid  at  the  sale.  This 
cannot  be  correct     Had  the  way  in  question  been  but  a  pri- 
vate way,  owned  by  the  plaintiff,  there  might  have  been 
more  reason  for  the  position.     But  streets  and  highways  are 
not  held  by  so  frail  a  tenure,  as  that  if  an  individual  shall 


MAY  TERM,  1873.  43 

Foster  v.  Albert. 

be  present  and  bid  on  the  lands  over  which  they  run,  when 
they  are  sold,  and  give  no  notice,  the  highways  and  streets  are 
lost  to  the  public,  or  to  the  person  so  being  present  and  bid- 
ding, without  giving  notice.  We  are  treating  the  second 
paragraph  of  the  answer  as  setting  up  only  an  affirmative 
defence,  and  not  as  containing  in  its  introductory  statements 
a  denial  of  the  complaint.  As  the  general  denial  was  pre- 
viously pleaded,  we  are  presuming  that  another  general 
denial  was  not  intended  to  be  contained  in  the  second  para- 
graph. 

There  are  few  elements  of  an  estoppel  in  the  case.  It  is 
not  disputed  in  the  answer  that  the  street  or  highway  had 
been  and  was  open  and  in  use.  There  is  no  fact  which  was 
known  to  the  appellant  with  reference  to  the  street  or  high- 
way that  was  not,  or  might  not  have  been,  equally  known  to 
the  appellee  or  to  Riley  his  vendor.  In  such  cases  there  is 
no  estoppel.  Fletcher  v.  Holmes^  25  Ind.  458.  It  may  fairly 
be  presumed  that  the  fee  simple  was  sold  subject  to  the  pub- 
lic highway  or  street. 

The  question  or  questions  arising  under  the  motion  for  a 
new  trial  involve  the  sufficiency  of  the  evidence,  buf  we 
have  concluded  that  it  is  unnecessary  for  us  to  examine 
these  questions.  The  court  having  held  the  second  para- 
graph of  the  answer  good  as  a  bar  to  the  action,  when  it 
was  not  good,  we  must,  for  this  cause,  reverse  the  judgment* 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrer  to  the 
second  paragraph  of  the  answer,  and  for  further  proceed- 
ings. 

T.  Z.  Collins  and  T.  B.  Buskirk,  for  appellant. 

A.  jf.  Simpson^  for  appellee. 
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Sanxay  V.  Hunger. 

Way. — A  way  is  an  incorporeal  hereditament,  and  consists  in  the  right  of  pass- 
ing over  another's  ground.  It  may  arise  from  grant,  prescription,  or  necessity, 
and  is  either  in  gross,  that  is,  attached  to  the  person  using  it,  or  appurtenant,  or 
annexed  to  and  passing  with  a  conveyance  of  the  estate. 

Same.-/i»  Gross  and  Appurtenant, — A  way  is  never  construed  to  be  in  gross  when 
it  can  fairly  be  construed  to  be  appurtenant. 

Same. —  WJun  a  Way  is  Appurtenant, — A  way  is  appurtenant  when  it  is  inci- 
dent to  an  estate,  one  terminus  being  on  the  land  of  another,  inheres  in  the 
land,  concerns  the  premises,  and  is  essentially  necessary  to  their  enjoyment 
It  is  in  the  nature  of  a  covenant  running  with  the  land,  and  must  respect 
the  thing  granted,  and  concern  the  land  or  estate  conveyed. 

Same. — Right  of  Way  Ascertained  and  Established, — ^Where  ther%.  is  no  record 
evidence  of  a  right  of  way,  and  the  owner  of  the  real  estate  over  which  the 
way  is  claimed  denies  its  existence  and  is  threatening  to  interrupt  the  use  and 
enjojnnent  of  the  way,  and  has  placed  upon  record  a  notice  that  he  disputes 
such  right,  the  person  claiming  such  way  may,  by  an  action,  have  his  right 
.  ascertained  and  the  way  established,  while  those  who  are  acquainted  with  the 
facts  are  alive. 

Practice. — Objection  to  yudgment. — ^Where  a  general  objection  is  made  to  the 
rendition  of  a  judgment,  and  no  particular  objections  are  pointed  out  to  the 
court  below,  such  objections  cannot  be  made  for  the  first  time  in  the  Supreme 
Court. 


APPEAL  from  the  Jefferson  Circuit  Court. 

OsBORN,  C.  J. — ^The  appellee  instituted  an  action  against 
the  appellant  to  establish  and  perpetuate  an  easement  in 
adjoining  lands,  and  to  enjoin  him  from  disturbing  the  appel- 
lee in  the  enjoyment  of  such  easement. 

The  complaint  consists  of  three  paragraphs.  The  first 
alleges  that  the  appellee,  in  going  to  and  from  his  farm  and 
residence,  travels  a  certain  public  highway  to  a  point  named, 
at  which  point  there  is  a  private  road  or  easement  running 
to  his  said  farm  and  residence,  over  the  land  of  the  appellant; 
that  he  and  those  under  whom  he  claims  title  have  resided 
on  said  farm  for  thirty-five  years  as  owners  thereof;  that 
for  more  than  that  length  of  time  he  and  those  under  whom 
he  claims  title  have  .passed  to  and  from  his  said  farm  with 
their  cattle,  horses,  stock,  teams,  wagons,  carts,  carriages,  and 
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on  foot,  over  and  upon  said  road,  continuously  and  uninter- 
ruptedly, under  claim  of  right  to,  and  as  the  owners  of,  said- 
easement  and  right  of  way;  that  during  all  said  period  he 
and  those  under  whom  he  claims  title  have  had  no  other 
Toad  or  passway,  or  means  of  getting  to  or  from  said  farm 
and  residence ;  that  the  appellant  denies  his  right  to  use  or 
keep  open  said  road,  and  denies  the  existence  of  said  road. 
It  also  states  that  on  the  27th  of  February,  1869,  the  appel- 
lant caused  a  written  notice  to  be  served  upon  him  by  the 
sheriff  of  Jefferson  county,  in  which  the  land  is  situate ; 
that  he  disputed,  and  would  dispute,  the  said  right  of  way  of 
the  appellee  or  his  successors,  and  did  thereby  forbid  the 
same;  that  he  caused  the  notice  to  be  recorded  in  the  record- 
er's office  of  that  county ;  that  there  has  been  no  court  held 
in  the  county  since  the  service  of  the  notice ;  and  that  with- 
out the  easement  his  said  farm  would  be  of  little  value,  and 
could  not  be  enjoyed  or  sold  in  the  market. 

The  second  paragraph  is  like  the  first,  except  it  omits  the 
allegations  about  the  written  notice.  It  also  alleges  that  his 
farm  is  surrounded  on  every  side,  except  on  the  side  of  the 
appellant's  land,  where  the  said  easement  or  private  road 
passes,  with  precipitous  blufis  of  such  grades  and  steepness 
that  it  is  impossible  to  go  to  or  from  his  said  farm,  residence, 
and  improvements  with  his  horses,  wagons,  etc.,  except  by 
passing  over  said  land  and  way,  and  that  it  is  absolutely 
necessary  to  pass  over  said  way  to  enjoy  his  said  property ; 

that  in  the  year ,  one  Hull  was  the  owner  of  both  of 

said  farms,  and  conveyed  to  the  grantor  of  the  appellee  his 
said  farm,  and  afterward  conveyed  to  the  appellant  his  said 
farm;  that  they  both  derive  title  from  said  Hull;  that  the 
appellant  denies  the  right  of  the*  appellee  to  pass  over  his 
said  land  at  any  point,  and  threatens  to  destroy  said  way  by 
quarrying  rock  out  of  the  same,  and  thereby  to  render  it 
impassable,  and  to  exclude  him  from  ingress  and  egress  to 
and  from  his  said  property,  and  will  do  so  if  not  enjoined ; 
that  he  has  valuable  improvements  on  the  land  owned  by 
him,  consisting  of  a  brick  house,  out-houses,  barns,  sheds. 
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and  other  improvements  of  the  value  of  five  thousand  dol- 
lars, and  that  he  and  his  family  reside  in  said  house. 

The  third  paragraph  alleges  that  the  grantors  under  whom 
the  appellant  claims  title  dedicated  for  the  use  of  the  pub- 
lic the  way  in  question,  as  a  public  highway;  that  it  was  so 
dedicated,  accepted,  and  used  by  the  public  as  such  highway 
for  over  twenty  years  next  before  the  commencement  of  the 
action ;  that  it  had  been  distinctly  separated  from  the  remain- 
der of  the  farm  by  a  fence ;  that  the  appellant  purchased  his 
said  farm  well  knowing  of  the  existence  of  the  highway,  and 
acquiesced  in  the  existence  and  use  of  the  same  until  the  27th 
of  February,  1869,  when  he  gave  the  notice  specified  in  the 
first  paragraph.  It  also  alleges  that  the  dedication  is  evi- 
denced by  no  public  or  private  writings  or  muniments  of  title, 
and  lies  only  in  the  recollection  of  witnesses  and  its  own 
physical  existence  for  the  evidence  of  its  dedication  and  its 
use  as  a  highway ;  that  the  appellant,  well  knowing  these  facts, 
disputes  that  the  road  is  a  public  highway,  and  that  the  appel> 
lee  has  any  right  of  way  over  the  same,  and  sets  forth  the 
notice  and  record  of  it,  as  in  the  first  paragraph;  that  he  has 
further  declared  that  he  will  block  the  way  or  open  a  stone 
quarry  in  the  same,  and  deprive  the  appellee  of  the  use  of 
it;  that  he  will  do  so  to  the  great  and  irreparable  injury  of 
the  appellee,  if  he  is  not  restrained  from  so  doing  by  injunc- 
tion ;  that  if  done,  it  will  isolate  his  farm  and  make  it  almost 
valueless,  prevent  him  from  going  to  and  from  market  and 
from  attending  church  with  his  family,  destroy  his  peace  of 
mind,  and  compel  him  to  abandon  his  farm. 

Each  paragraph  contains  a  prayer  for  judgment  establish- 
ing the  way  and  easement,  for  an  injunction  restraining  the 
appellant  from  disturbing  or  interfering  with  the  appellee's 
right  to  use  the  same,  and  for  general  relief 

Motions  were  made  by  appellant  to  strike  out  parts  of  the 
complaint,  referring  to  it  by  lines  and  pages,  but  not  in  such 
a  way  as  to  enable  us  to  determine  what  words  or  parts  of  the 
complaint  were  included  in  the  several  motions.  The  court 
sustained  the  motions  as  to  some,  and  overruled  the  same  as 
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to  Other  parts,  to  which  rulings  the  parties  excepted.  No 
bill  of  exceptions  was  filed,  showing  what  was  and  what 
was  not  stricken  out,  nor  does  it  otherwise  appear  than  by 
the  general  language  as  above  stated. 

Separate  demurrers  were  filed  and  overruled  to  each  para- 
graph of  the  complaint,  to  which  exceptibns  were  taken. 
The  general  denial  was  filed,  and  a  jury  trial  had,  resulting  in 
a  general  verdict  for  the  plaintiff.  The  defendant  filed  a 
motion  for  a  new  trial,  which  was  overruled,  and  he  excepted, 
and  judgment  was  rendered  on  the  verdict,  establishing  the 
easement  as  set  forth  and  prayed  for  in  the  complaint,  to  the 
width  of  sixteen  feet,  and  for  costs,  to  which  the  appellant 
excepted,  as  follows :  '*  And  thereupon  defendant  Sauxay  ob- 
jects and  excepts  to  the  rendition  of  the  foregoing  judg- 
ment/' He  also  moved  the  court  to  tax  to  the  appellee  all 
costs  made  by  him  in  the  action,  which  was  overruled,  and 
he  excepted. 

The  grounds  for  a  new  trial  were, 

1st.  That  the  court  erred  in  admitting  evidence  ofieredby 
the  plaintiff,  over  objections  of  defendant. 

2d.  The  court  erred  in  refusing  to  give  the  instructions 
asked  by  the  defendant,  and  each  and  every  of  them. 

3d.  The  court  erred  in  the  instructions  given  to  the  jury. 

4th.  The  verdict  was  not  sustained  by  the  evidence, 

5th.  The  verdict  was  contrary  to  law. 

The  errors  assigned  are, — 

1st  In  overruling  the  motion  for  a  new  trial. 

2d.  In  overruling  the  demurrer  to  the  complaint. 

3d.  In  giving  instructions  to  the  jury,  and  in  refusing  to 
give  instructions  asked  by  appellant 

4th.  In  rendering  the  judgment  it  did  on  the  general  ver- 
dict 

5th.  In  refusing  to  tax  the  costs  to  the  appellee. 

6th.  The  verdict  and  judgment  were  contrary  to  law  and 
evidence,  and  not  sustained  by  the  evidence. 

The  appellant  does  not  seem  to  question  the  sufficiency  of 
the  complaint  so  far  as  it  alleges  the  existence  of  the  ease- 
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ment  and  way  as  claimed ;  but  he  insists  that  if  the  allega- 
tions are  true,  no  right  of  action  existed  in  the  appellee  to 
establish  or  restrain  him  from  the  threatened  interruption  of 
the  use  of  the  easement. 

In  each  of  the  paragraphs  it  is  alleged  that  the  appellant 
denies  the  existence  of  the  easement  and  way  and  threatens 
to  interfere  with  the  right  of  the  appellee  to  the  use  of  it* 
The  third  charges  him  with  threatening  to  wholly  deprive 
him  of  his  right  of  way  over  the  land  and  all  access  to  his 
farm,  and  that  he  will  do  so  unless  enjoined  by  the  court. 
The  second  charges  that  he  disputes  his  right  of  way,  and 
threatens  to  block  up  and  destroy  it  The  first  and  third 
allege  that  he  not  only  disputes  and  denies  the  appellee's 
right,  as  claimed,  but  that  he  has  given  and  caused  to  be 
recorded  a  notice,  which  the  statute  declares  shall  be  deemed 
an  interruption  of  the  use  of  the  way.     i.  G.  &  H.  305,  306. 

A  way  is  an  incorporeal  hereditament,  and  consists  in  the 
right  of  passing  over  another's  ground.  It  may  arise  from 
grant,  prescription,  or  necessity,  and  is  either  in  gross,  that  is, 
attached  to  the  person  using  it,  or  appurtenant,  or  annexed 
to  and  passing  with  a  conveyance  of  the  estate.  But  it  is 
never  presumed  to  be  in  gross  when  it  can  be  fairly  con- 
strued to  be  appurtenant  to  the  land.  Washb.  Easements, 
161,  sec.  5  ;  2  Bl.  Com.  35,  notes  by  Cooley. 

Ways  are  appurtenant  when  they  are  incident  to  an  estate, 
one  terminus  being  on  the  land  of  another,  inhere  in  the 
land,  concern  the  premises,  and  are  essentially  necessary  to 
their  enjoyment.  They  are  of  the  nature  of  covenants  run- 
ning with  the  land,  must  respect  the  thing  granted,  and  con- 
cern the  land  or  estate  conveyed.  Washb.  Easements,  161, 
sec.  6. 

The  way  claimed  in  the  first  and  second  paragraphs  is  one 
appurtenant  to  the  appellee's  land,  and  would  pass  as  such 
with  a  conveyance  of  the  farm.  It  is  an  interest  in  the  land 
or  right  of  way. 

The  appellant  was  the  owner  of  the  land  over  which  the 
right  of  way  or  easement  was  alleged  to  exist.    In  other 
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words,  the  appellee  was  the  owner  of  the  dominant^  and  the 
appellant  was  the  owner  of  the  servient  estate.  If  the  appel- 
lant disputed  the  appellee's  right,  and  was  about  to  deprive 
him  of  it,  we  think  he  had  a  right  to  have  it  established,  and 
to  enjoin  the  appellant  from  disturbing  him  in  its  enjoyment. 

The  appellee  claimed  that  he  had  such  an  interest  in  the 
real  estate  occupied  by  the  right  of  way  as  gave  to  him  an 
action  under  sec.  6i  i,  2  G.  &  H.  284,  to  quiet  his  title  when 
disputed ;  that  it  was  appurtenant  to  his  farm,  an  incorporeal 
hereditament.  We  do  not  consider  it  necessary  to  base  it 
upon  that  section.  If  we  did,  perhaps  we  should  hold  that 
he  would  be  within  its  spirit. 

When  the  claim  set  up  by  one  to  an  interest  in  land 
appears  to  be  valid  on  the  face  of  the  record,  and  the  defect 
can  only  be  made  to  appear  by  extrinsic  evidence,  particu- 
larly if  that  evidence  depends  upon  oral  testimony,  it  pre- 
sents a  case  invoking  the  aid  of  a  court  of  equity  to  remove 
it  as  a  cloud  upon  the  title.  Crooke  v.  Andrews,  40  N.  Y. 
547;  I  Story  Eq.,  sec.  711.  So  a  bill  for  an  injunction  will 
lie  when  easements  or  servitudes  are  annexed  by  grant  or 
otherwise  to  private  estates.  2  Story  Eq.,  sec.  927.  In 
this  case  the  fee  of  the  land  was  admitted  to  be  in  the  appel- 
lant, subject  to  the  easement  claimed.  There  was  no  record 
evidence  of  the  right  claimed  by  the  appellee.  The  appel- 
lant denied  the  existence  of  any  way  or  easement,  and  was- 
threatening  to  interrupt  the  appellee  in  the  use  and  enjoy- 
ment of  it.  He  had  placed  upon  record  a  notice  that  he- 
disputed  and  would  dispute  such  right.  It  was  important  to 
the  appellee  to  have  his  right  ascertained  and  established,, 
whilst  the  persons  who  were  acquainted  with  the  facts  were 
alive.  They  would  soon  die,  but  the  record  of  his  notice 
would  be  perpetual.  And  the  record  of  such  a  notice 
would  be  a  perpetual  menace  to  him  and  a  cloud  upon  his* 
title  and  right  of  way  to  his  farm.  It  needs  no  argument  to 
show  that  it  would  injure  the  value  of  the  farm.  Without  a- 
way  to  it,  the  land  was  comparatively  valueless.  No  pru- 
dent man  would  give  as  much  for  it,  with  the  way  and 
Vol.  XLIL— 4 
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access  to  it  disputed  and  clouded  with  the  record  of  that 
notice,  as  he  would  if  it  was  undisputed  or  established  by 
the  judgment  of  a  court  In  the  face  of  such  a  record,  the 
fact  that  it  had  been  used  for  twenty  years  would  not  quiet 
the  apprehensions  of  the  buyer,  when  the  evidence  of  it 
rested  entirely  in  the  memory  of  witnesses,  some  of  whom 
were  more  than  eighty  years  old.  One  who  would  buy  and 
pay  a  full  price  for  a  farm  under  such  circumstances  would 
manifest  an  amazing  confidence  in  the  recollection  and  testi- 
mony of  witnesses,  verdicts  of  juries,  and  judgments  of 
courts. 

The  demurrer  was  correctly  overruled. 

W,e  do  not  find  anything  in  the  record  showing  that  the 
court  admitted  any  evidence  over  the  objections  of  the 
appellant. 

We  have  read  the  evidence  and  the  brief  of  the  counsel 
for  the  appellant,  and  cannot  disturb  the  verdict  of  the  jury. 
It  was  the  second  trial  of  the  action.  There  was  evidence 
before  the  jury  tending  to  sustain  the  allegations  in  the  first 
paragraph  of  the  complaint,  and  perhaps  the  second.  Some 
of  the  witnesses  were  quite  old.  They  had  been  acquainted 
with  the  land  for  fifty  years  or  more,  and  with  the  road  or 
right  of  way  for  over  thirty  years.  The  only  question  or 
doubt  that  can  exist  is,  whether  the  way  was  used  for  the 
benefit  of  the  appellee's  farm.  It  was  first  used  as  a  way  to 
haul  wood  from  the  farm,  and  then  by  the  occupant  to  get 
to  and  from  it  and  was  kept  in  repair  for  that  purpose.  And 
we  think  the  jury  were  justified  by  the  evidence  m  finding 
as  they  did.  The  instructions  given  to  the  jury  are  set  out 
in  full  in  the  bill  of  exceptions.  The  appellant  entered  a 
general  exception  to  them  at  the  time.  He  has  not  pointed 
out  any  objection  to  them,  and  we  see  none.  We  suppose, 
the  exception  was  taken  as  a  matter  of  precaution,  so  as  to 
reserve  the  benefit  of  any  error  which  might  be  discovered 
in  the  charge. 

The  appellant  asked  several  instructions,  which  were 
refused.    The  counsel  think  they  should  have  been  given^ 
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because  those  given  by  the  court  on  its  own  motion  did  not 
cover  the  case  and  were  not  sufficiently  explicit  upon  some 
of  the  questions.  We  have  compared  the  instructions  asked 
and  refused  with  those  given,  and  think  those  given  were 
sufficiently  explicit,  and  that  they  included  all  that  was  asked 
in  those  refused.  The  latter  were  evidently  prepared  before 
the  former  were  given.  We  do  not  think  it  would  answer 
any  useful  purpose  to  copy  them  into  this  opinion. 

The  objection  to  the  rendition  of  the  judgment  was  gen- 
eral. No  objection  was  made  that  it  covered  too  much  or 
that  it  Avas  not  warranted  by  the  verdict.  He  simply  objected 
and  excepted  to  the  rendition  of  the  judgment.  He  now 
asks  to  have  the  judgment  reversed,  because,  although  the 
appellee  was  entitled  to  a  judgment  on  the  verdict,  he  was 
not  entitled  to  the  one  that  was  rendered.  The  allegation 
in  the  first  and  second  paragraph  is,  that  the  right  of  way 
was  from  twjelve  to  sixteen  feet  wide.  The  verdict  is,  "  We 
the  jury  find  for  the  plaintiff;"  and  the  objection  is,  that  the 
judgment  should  have  fixed  the  width  of  the  right  of  way  at 
twelve  feet  If  that  objection  had  been  made  in  the  court  below, 
perhaps  that  court  would  have  sustained  it,  and  established 
the  way  at  twelve  instead  of  sixteen  feet.  His  objection  was 
to  the  rendition  of  any  judgment,  and  not  as  to  its  form  or 
that  it  was  different  from  what  it  should  have  been.  We 
cannot  permit  him  to  make  the  objection  in  this  court  for 
the  first  time.  Baker  v.  Horsey^  21  Ind.  246;  Ebersolev, 
Reddingy  22  Ind.  232 ;  Jemison  v.  Walsh,  30  Ind.  167 ; 
yohnsoris  AdnCrs  v.  Unversazv,  30  Ind.  43  5;  Smith  v.  Dodds,  35 
Ind.  452 ;  Train  v.  Gridley,  36  Ind.  241 ;  Miles  v.  Buchanan^ 
36  Ind.  490. 

The  appellee  was  entitled  to  a  judgment  for  costs.  Sec. 
396,  2  G.  &  H.  22$. 

The  judgment  of  the  said  Jefferson  Circuit  Court  is  affirmed, 
with  costs. 

C.  E.  Walker  2xtd  W.  S.  Robei'ts,  for  appellant. 

H.  W.  Harrington  and  C.  A,  Korbfy\  for  appellee. 
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Bond  for  Conveyance. — Assignment  as  Collateral  Security ^ — Where  a  bond 
for  the  conveyance  of  real  estate  is  assigned  to  secure  the  payment  of  a  debt, 
the  assignee  does  not  acquire  an  absolute  and  unconditional  right  \x>  the  same, 
or  to  the  land.    The  assignment  is  in  the  nature  of  a  mortgage. 

Same. — In  such  case,  a  proceeding  by  the  assignee  to  foreclose  the  interest  of  the 
assignor  in  the  premises  and  the  sale  and  purchase  of  such  interest  by  the 
assignee  vest  in  him  all  the  interest  which  the  assignor  had  in  the  premises, 
and  give  him  the  same  right  as  if  he  had*  received  an  absolute  and  uncondi- 
tional assignment  of  the  bond. 

Same. — Suit  Against  Assignor,— 'Suit  Against  Maker  of  Bond, — Former  Adju- 
dication, — Suit  by  such  an  assignee  against  the  assignor  to  recover  the  debt, 
to  secure  which  the  bond  was  assigned,  and  to  foreclose  the  interest  of  the 
assignor  in  the  premises,  to  which  suit  the  makers  of  the  bond  were  made  par- 
ties, such  proceedings  being  had  therein  that  the  assignee  obtained  a  judgment 
against  the  assignor  for  the  amount  of  his  debt,  and  a  finding  that  the  makers 
of  the  bond  had  been  fully  paid  their  purchase-money,  and  that  they  had 
no  interest  in  the  premises,  and  a  decree  was  rendered  for  the  sale  of  theprem- 
ises  and  an  application  of  the  proceeds  to  the pajrment  of  the  judgment  against 
the  assignor; 

Held,  that  this  constituted  no  bar  to  an  action  brought  by  the  assignee  after  he 
became  the  purchaser  under  the  decree,  against  the  makers  of  the  bond,  for 
damages  for  a  breach  of  the  agreement  to  convey,  or  to  obtain  specific  per- 
formance. 

APPEAL  from  the  Marion  Circuit  Court. 

WoRDEN,  J. — Action  by  the  appellant  against  the  appel- 
lees. The  complaint  embraced  two  paragraphs.  The  first 
alleged,  in  substance,  the  following  &cts : 

On  April  29th,  1863,  one  Samuel  Brown  was  the  owner 
of  certain  real  estate  described  in  the  complaint,  and  on  that 
day  he  mortgaged  the  same  to  Henry  August  Hugo  for 
purchase-money,  and  this  mortgage  was  duly  recorded. 

On  September  ist,  1864,  Brown  conveyed  and  warranted 
the  property  to  the  appellees,  Joshua  L.  and  Moses  K. 
Fatout. 

On  January  12th,  1865,  the  appellees  sold  the  property  to 
Isaac  E.  Johnson  for  the  consideration  of  two  thousand  doK 
lars  then  in  hand  paid,  and  executed  to  him  a  bond  in  the 
penalty  of  twice  the  amount  of  the  purchase-money,  stipu* 
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latingy  amongst  other  things,  that  Johnson  was  to  have  pos- 
session on  the  20th  of  the  same  month,  and  pay  the 
taxes  accruing  on  the  property  from  and  after  the  ist  of 
January,  1865J  and  that  the  Fatouts  should,  on  reasonable 
reqnest,  make  him  a  warranty  deed  in  fee  simple  for  the 
premises. 

On  September  25th,  1865,  Johnson  assigned  the  bond 
above  mentioned  to  the  appellant,  Wilson,  to  secure  the  pay- 
ment of  a  promissory  note  for  the  sum  of  two  thousand  dol- 
lars, payable  in  six  months,  with  ten  per  cent,  interest,  stipu- 
lating in  the  assignment  that  he  would  warrant  the  title  to 
be  free  from  all  incumbrances. 

Afterward,  the  note  executed  by  Johnson  to  the  appellant 
having  ms^ured,  and  not  having  been  paid,  the  appellant 
brought  suit  against  him  thereon  in  the  Marion  Court  of 
Common  Pleas,  seeking  also  to.  foreclose  the  interest  of 
Johnson  in  the  premises,  making  the  appellees  parties 
thereto,  and  also  one  Sims  A.  Colley,  who  had  a  tax  lien 
upon  the  premises. 

On  February  i6th,  1867,  he  obtained  judgment  in  that 
suit  against  Johnson  on  the  note,  for  the  amount  thereof  with 
interest,  and  for  the  sale  of  Johnson's  interest  in  the  prem- 
ises. Nineteen  dollars  were  found  due  to  CoUey  for  his  tax 
lien,  and  the  sum  was  ordered  to  be  paid  before  the  plain- 
tiflf's  claim. 

On  May  4th,  1867,  the  premises  were  sold  on  an  execu- 
tion issued  upon  the  above  named  judgment,  and  tKe  plain- 
tiff became  tfie  purchaser  at  the  sum  of  two  thousand  four 
hundred  and  seventy  dollars,  and  afterward  he  received  the 
sheriff's  deed  therefor. 

The  plaintiff  afterward  demanded  a  deed  from  the  defend- 
ants, which  they  refused  to  execute. 

On  the  6th  of  October,  1866,  said  Henry  August  Hugo, 
recovered  a  judgment  against  said  Brown,  in  the  Marion 
Court  of  Common  Pleas,  for  the  foreclosure  of  his  said 
mortgage,  amounting,  with  the  interest,  to  the  sum  of  seven 
hundred  and  thirty-five  dollars  and  thirty  cents>  and  on 
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March  2d,  1867,  the  property  was  sold  on  execution  issued 
upon  the  last  mentioned  judgment,  and  said  Hugo  became 
the  purchaser  thereof  at  the  sum  of  seven  hundred  and 
ninety  dollars  and  sixty-eight  cents,  and  on  March  4th,  1868, 
the  sheriff  executed  to  him  a  deed  for  the  premises. 

On  August  8th,  1868,  said  Hugo,  for  the  consideration  of 
eight  hundred  and  one  dollars,  conveyed  the  premises  to  the 
defendants;  that  on,  etc.,  the  defendants  agreed  with  the 
plaintiff  that  they  would  procure  the  right  of  Hugo  in  the 
premises  and  convey  the  same  to  the  plaintiff.  It  is  further 
averred  that  the  plaintiff  had  no  knowledge  or  information 
of  the  interest  of  Hugo  in  the  premises  until  after  the  exe- 
cution of  the  sheriff's  deed  to  him.  Prayer  for  damages  in 
the  sum  of  three  thousand  five  hundred  dollars.    ' 

The  second  paragraph  of  the  complaint  was  substantially 
the  same  as  the  first,  except  that  it  prayed  for  specific  per- 
formance, in  favor  of  the  plaintiff,  of  the  contract  of  the 
defendants  with  said  Isaac  E.  Johnson. 

The  defendants  answered  in  three  par^raphs,  but  the 
third  was  stricken  out  on  motion^  and  the  first  was  with- 
drawn, leaving  the  defence  to  rest  upon  the  second,  which 
set  up  the  following  facts : 

That  on  January  iSth,  1867,  the  plaintiff  instituted  a  suit 
in  the  court  of  common  pleas  of  Marion  county,  Indiana^ 
against  the  defendants  and  Elizabeth  Fatout,  wife  of  one  of 
the  defendants,  and  said  Isaac  E.  Johnson,  and  also  Sims 
A.  CoUey  (the  same  suit  mentioned  in  the  complaint  herein), 
alleging  in  his  complaint  therein  the  execution  of  the  bond 
by  the  defendants  to  Johnson,  and  the  assignment  thereof 
by  Johnson  to  the  plaintiff  to  secure  the  payment  of  the 
note  for  two  thousand  dollars,  **  as  alleged  in  the  complaint 
herein,"  and  that  the  note  was  due;  that  on  February  5th, 
1866,  the  premises  had  been  sold  for  delinquent  taxes  for  the 
year  1864,  for  the  sum  of  nine  dollars  and  thirty-eight  cents,  to 
said  Sims  A.  Colley;  that  the  plaintiff  was  ready  to  pay 
said  taxes,  penalties,  and  costs ;  that  said  Elizabeth  Fatout 
was  the  wife  of  said  Moses  K.    Prayer  that  the  plaintifif 
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might  recover  $yxx>  against  Johnson,  and  $2$  against  the 
defendants  (herein)  on  the  warranty  in  said  bond,  and  that 
all  the  right,  title,  and  interest  of  the  defendants  therein  might 
be  sold  to  satisfy  the  plaintiff's  claim.  That  summons  was 
served  on  all  the  defendants  in  that  action,  and  that  such 
proceedings  were  thereupon  had  therein,  that  the  court  did, 

on  the day  of  February,  1867,  on  the  final  hearing  of 

said  cause,  find  that  Johnson  executed  the  note  to  the  plain- 
tif}^  and  to  secure  the  payment  thereof  assigned  to  him  the 
bond  which  the  defendants  herein  had  executed  to  said 
Johnson  (as  alleged  in  the  complaint  herein),  and  that  the 
note  ^vas  due  and  wholly  unpaid ;  that  said  Joshua  L.,  Moses 
K.,  and  Elizabeth  Fatout  had  no  right  in  or  lien  upon  said 
premises,  but  that  they  had  been  fully  paid  for  the  same; 
that  Sims  A.  Colley  had  a  just  and  prior  lien  on  the  premises 
for  the  taxes  paid  by  him  in  the  sum  of  1^19.00 ;  on  which 
facts  so  found  the  court  adjudged  that  the  plaintiff  recover 
of  Johnson  ^2278.87,  together  with  the  amount  due 
said  Colley  for  said  taxes ;  that  the  premises  be  sold  to 
satisfy  said  judgment  and  costs ;  and  that  the  proceeds  of  the 
sale  be  applied,  first,  to  the  payment  of  said  CoUey's  claim ; 
second,  to  the  costs  in  said  cause ;  third,  to  the  payment  of 
the  plaintiff's  said  claim  ;  any  overplus  to  be  paid  to  said 
Johnson,  after,  etc.  That  said  judgment  remains  in  full 
force,  etc. 

The  defendants  say  that  the  adjudication  in  said  cause  is  a 
full  and  complete  bar  to  this  suit,  because  the  said  plaintiff 
therein  chose  his  remedy  and  determined  the  relief  he  was 
entitled  to ;  and  all  the  matters  relating  to  the  liabilities  of 
these  defendants  on  the  said  bond  were  fully  determined  or 
involved,  and  might  have  been  determined  therein. 

And  the  defendants,  afterward,  on  August  8th,  1868,  pur- 
chased the  premises  from  Hugo  for  the  consideration  men- 
tioned in  the  complaint,  as  they  lawfully  might  without  in 
any  wise  reviving  their  liability  on  said  bond. 

They  further  say  that  there  was  no  consideration  for  the 
isaid  promise  to  procure  the  rights  of  the  said  Hugo  and 


56  SUPREME  COURT  OF  INDIANA. 

Wilson  V,  Fatottt  et  a/. 

convey  the  premises  to  the  plaintifT,  as  alleged,  but  the  same 
was  made  without  consideration  and  is  void.  Where- 
fore, etc. 

The  plaintiff  demurred  to  the  second  paragraph  of  the 
answer,  assigning  as  cause  that  it  did  not  state  facts  suffi- 
cient, etc..  but  the  demurrer  was  overruled,  and  exception 
taken.  The  plaintiff  electing  to  abide  by  his  demurrer,  final 
judgment  was  rendered  for  the  defendants. 

The  only  question  before  us  relates  to  the  ruling  on  the 
demurrer. 

The  plaintiff,  by  the  assignment  to  him  of  the  bond,  did 
not  acquire  an  absolute  and  unconditional  right  to  the  same, 
or  to  the  land  mentioned,  inasmuch  as  the  assignment  was 
made  merely  to  secure  the  payment  of  a  debt.  The  assign- 
ment was  in  the  nature  of  a  mortgage. 

But  the  proceedings  in  the  Marion  court  of  common  pleas, 
to  foreclose  the  interest  of  Johnson  in  the  premises,  and  the 
purchase  of  that  interest  by  the  plaintiff,  vested  in  him 
all  the  interest  which  Johnson  had  in  the  premises,  and 
gives  him  the  same  right  as  if  he  had  received  an  abso- 
lute and  unconditional  assignment  of  the  bond.  It  fol- 
lows that  the  plaintiff  can  sue  the  appellees,  the  makers 
of  the  bond,  for  a  breach  thereof,  or  to  enforce  a  specific 
performance  of  the  same.  The  bond,  it  will  be  observed, 
acknowledged  the  receipt  in  full  of  the  purchase-money,  and 
bound  the  obligors  to  make  a  warranty  deed  for  the  prem- 
ises in  fee  simple  on  reasonable  request  The  plaintiff^ 
having  made  such  request,  and  the  same  not  having  been 
complied  with,  he  is  entitled  to  damages  for  a  breach  of  the 
bond,  or  to  a  specific  performance  of  the  contract,  unless  he 
is  precluded  by  the  matter  set  up  in  the  second  paragraph 
of  the  answer.  It  is  claimed  by  the  counsel  for  the  appellees 
that  "the  judgment  and  proceedings  in  the  court  of  common 
pleas,  set  up  in  the  second  paragraph  of  their  answer,  is  a 
complete  bar  to  the  suit  of  the  appellant." 

They  say :  "  In  the  case  in  the  common  pleas  set  up  in 
said  answer,  the  appellant  obtained  all  the  relief  he  asked ; 
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he  could  have  obtained  a  decree  for  conveyance  from  appel- 
lees, but  did  not  take  it;  in  preference,  he  had  a  finding  that 
appellees  had  been  fully  paid  and  had  no  interest  in  the 
premises,  and  for  a  sale  of  the  premises  to  satisfy  his  mort- 
gage or  equitable  lien ;  and  he  purchased  the  premises  at  the 
sale  by  the  sheriff,  and  received  the  sheriff's  deed." 

In  the  case  of  Crosby  v.  yetoloman^  37  Ind.  264,  it  was 
held,  that  where  a  mortgagor  stipulated  in  the  mortgage  to 
pay  the  money  secured  by  the  mortgage,  and  the  mortgage 
was  foreclosed  without  taking  a  personal  judgment  against 
the  mortgagor  on  his  stipulation,  no  action  could  be  after- 
ward maintained  against  him  on  his  stipulation,  to  recover 
any  deficit  after  exhausting  the  mortgaged  premises,  inas- 
much as  such  judgment  might  have  been  taken  at  the  time 
of  the  foreclosure. 

The  court  say  (p.  278) :  "  The  mortgage  in  question  was 
an  entire  contract,  stipulating  for  the  payment  of  the  money, 
and  pledging  the  lands  therefor.  The  plaintiff  having 
brought  suit  on  the  mortgage,  and  taken  judgment  of  fore- 
closure only,  when  he  might  have  taken  a  personal  judg- 
ment for  the  residue  after  exhausting  the  mortgaged  prem- 
ises, it  is  clear,  under  the  authorities,  that  he  cannot  ilow 
maintain  another  action  to  recover  a  personal  judgment  for 
such  residue."  In  the  same  case,  the  court  quote  the  follow- 
ing passage  from  a  case  cited:  "That  the  judgment ^or 
decree  of  a  court  possessing  competent  jurisdiction  is,  as  a 
general  rule,  final,  not  only  as  to  the  subject-matter  thereby 
actually  determined,  but  as  to  every  other  matter  which  the 
parties  might  litigate  in  the  cause,  and  which  they  might 
have  had  decided,  can  admit  of  no  doubt." 

The  question  arises  whether  in  the  action  which  the 
appellant  brought  against  Johnson,  Colley,  and  the  appellees, 
in  the  Marion  court  of  common  pleas,  to  foreclose  the  inter- 
est of  Johnson  in  the  premises,  the  appellant  could  have 
had  judgment  against  the  appellees  for  damages  for  failing 
to  convey  according  to  their  contract,  or  for  specific  per- 
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formance  thereof.  If  he  could,  it  would  seem  to  follow  that 
he  cannot  now  maintain  an  action  for  either  purpose. 

Upon  an  examination  of  the  allegations  of  the  complaint 
in  that  action,  we  are  of  opinion  that  there  was  no  matter 
stated  therein  that  authorized  a  judgment  in  favor  of  the 
appellant  against  the  appellees,  either  for  damages  or  for 
specific  performance.  Indeed  the  appellees  would  seem  to 
have  been  unnecessary  parties  to  that  action.  Perhaps, 
however,  they  were  proper  parties  for  the  purpose  of  con- 
cluding them  as  to  the  matter  stated  in  their  bond,  viz.,  the 
receipt  by  them  from  Johnson  of  the  purchase-money  for 
the  premises.  Beyond  this  there  was  no  allegation  in  the 
complaint  that  authorized  any  judgment  against  them.  The 
court  found  that  the  appellees  had  no  right  in,  or  lien  upon, 
said  premises,  but  that  they  had  been  fully  paid  for  the  same ; 
but  no  judgment  whatever  was  rendered  against  them,  unless 
the  judgment  for  the  sale  of  the  premises  be  regarded  as 
against  them.  There  was,  to  be  sure,  a  prayer  in  that  com- 
plaint that  the  appellant  recover  of  the  appellees  $2<^  on  the 
warranty  in  the  bond.  This  we  suppose  was  on  account  of 
the  tax  lien.  But  no  such  judgment  was  rendered,  nor  were 
zny  facts  alleged  that  would  have  authorized  it. 

We  have  seen  that  by  the  terms  of  the  bond  the  appellees 
were  bound  to  convey  only  upon  reasonable  request.  Until 
such  request  was  made,  either  by  Johnson  or  some  party 
succeeding  to  his  rights,  the  appellees  were  in  no  manner  in 
default,  and  no  action  could  be  maintained  against  them 
either  for  damages  for  a  breach  of  their  contract  or  for 
specific  performance  thereof.  They  were  not  bound  to  con- 
vey until  requested  to  do  so,  and  their  contract  was  in  no 
manner  broken  until  such  request  was  made  and  they  failed 
to  comply  with  it.  The  tax  lien  worked  no  breach  of  the 
bond ;  because  until  the  appellees  were  bound  to  convey,  they 
were  not  bound  to  remove  liens. 

We  need  not  determine  whether  the  appellant  as  the 
holder  of  the  bond  for  the  purpose  of  securing  his  debt 
against  Johnson,  and  before  he  had  foreclosed  Johnson's 
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interest,  could  have  legally  demanded  a  conveyance  from 
the  appellees,  or  have  enforced  performance  of  their  con- 
tract. It  is  sufficient  for  the  purposes  of  this  case  to  say 
that  the  appellees  had  not,  so  far  as  appears,  been  called 
upon  to  perform  their  contract  until  after  the  action  in  the 
court  of  common  pleas ;  and  hence  they  were  not  in  default 
until  after  that  time. 

There  was  no  allegation  in  the  complaint  in  that  action 
that  the  appellees  had  been  requested  to  make  the  convey- 
ance. There  was  no  foundation,  therefore,  for  any  judgment 
against  them,  based  on  the  assumption  that  they  had  broken 
their  contract.  Until  after  that  time  they  had  not,  so  far  as 
appears,  broken  their  contract  It  follows  that  no  judgment 
could  have  been  rendered  against  them  in  that  action  for  the 
non-performance  of  their  contract. 

From  these  considerations,  it  is  apparent  that  the  matters 
involved  in  this  action,  viz.,  the  liability  of  the  appellees  for 
damages  for  a  breach  of  their  contract,  or  their  obligation  to 
specifically  perform  the  same,  they  having  been  requested 
by  the  appellant  to  make  the  conveyance  and  having  failed 
to  do  so,  were  not,  and  could  not  have  been,  adjudicated 
upon  in  the  action  in  the  court  of  common  pleas,  and  there- 
fore, that  that  action  is  no  bar  to  this. 

We  are  of  opinion  that  the  court  erred  in  overruling  the 
demurrer  to  the  second  paragraph  of  the  answer. 

The  judgment  of  the  court  below  is  reversed,  with  costs, 
and  the  cause  remanded,  for  further  proceedings  in  accord- 
ance with  this  opinion. 

T.  A.  Hendricks,  O.  B.  Hard,  A.  W.  Hendricks,  and  % 
Buchanan,  for  appellant 

N,  B.  Taylor  and  E.  Taylor,  for  appellees. 
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VJvvHYSS^'^Credibiliiy^^^Cmwution  of  Infamous  Crime* — Every  person  who, 
after  fhe  adoption  of  section  79,  p.  999  of  the  Revised  Statutes  of  1843, 
was  duly  convicted  of  the  crime  of  treason,  murder,  rape,  arson,  burglary, 
robbery,  manstealing,  forgery,  or  wilful  and  corrupt  perjury,  was  incapable 
of  giving  evidence  in  a  court  of  justice,  prior  to  the  adoption  of  section 
243  of  the  present  code ;  since  the  adoption  of  said  section  243,  such  conviction 
may  be  shown  to  aflect  the  credibility  of  a  witness. 

Same. — It  is  error  to  permit  the  introduction  in  evidence  of  a  record  showing 
an  indictment  for  an  assault  and  battery  with  intent  to  conmiit  a  rape,  and 
showing  an  acquittal  of  the  intent  and  a  conviction  for  a  simple  assault  and 
battery,  for  the  purpose  of  affecting  the  credibility  of  a  witness. 

Evidence. — Practice. — Where  a  party  against  whom  incompetent  or  inadmis- 
sible evidence  has  been  admitted  objected  at  the  proper  time  and  in  the 
proper  maimer,  and  excepted  to  its  admission,  he  need  not  afterward  move 
to  strike  it  out,  in  order  to  have  the  benefit  of  his  exception. 

Instruction. — Illegal  Evidence.  — Where  an  instruction  to  a  jury  does  not 
withdraw  illegal  evidence  or  direct  the  jury  to  disregard  it,  though  its 
legal  import  may  be  that  the*  evidence  is  incompetent  or  insufficient,  the  instruc- 
tion does  not  cure  the  error  in  admitting  the  evidence. 

Trial. — Commencement  of  Tried. — With  reference  to  the  statute  fixing  the  time 
when  objections  to  depositions  must  be  made  (sec  266  of  the  code),  the 
swearing  of  the  jury  is  the  commencement  of  the  trial. 

Deposition. — Motion  to  Suppress, — ^A  court  cannot  suppress  a  deposition  after 
the  jury  is  sworn,  unless  the  objection  relate  to  some  matter  not  disclosed  in 
the  deposition. 

APPEAL  from  the  Montgomery  Common  Pleas. 

Downey,  J. — ^The  appellee  sued  the  appellant  for  her  own 
seduction.  The  defendant  demurred  to  the  complaint, 
because  the  same  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action ;  the  demurrer  was  overruled,  and  he  excepted. 
An  issue  of  fact  was  formed  by  the  general  denial;  there  was 
a  trial  by  jury,  a  verdict  for  the  plaintifl^  a  motion  by  the 
defendant  for  a  new  trial  overruled,  and  judgment  on  the 
verdict.  The  overruling  of  the  demurrer  to  the  complaint, 
and  the  refusal  to  grant  a  new  trial  are  the  errors  assigned. 

The  first  alleged  error  is  not  argued  or  urged  by  counsel 
for  the  appellant    We  see  no  objection  to  the  complaint. 

One  Steel,  the  physician  who  attended  the  appellee  in 
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her  confinement,  testified  as  a  witness,  and  his  evidence  was 
to  a  vitally  material  point  in  the  case.  The  appellee,  in  her 
rebutting  evidence,  was  allowed,  over  the  objection  of  the 
appellant,  to  give  in  evidence,  evidently  for  the  purpose  of 
affecting  his  credibility  as  a  witness,  the  record  of  a  prose- 
cution against  him  for  an  alleged  assault  and  battery  with 
intent  to  commit  a  rape,  in  which  he  was  acquitted  of  the 
intent  to  commit  the  felony,  and  found  guilty  of  a  simple 
assault  and  battery,  and  this  was  made  a  ground  of  the 
motion  for  a  new  trial.  The  bill  of  exceptions,  with  refer- 
ence to  this  point,  states :  "And  be  it  further  remembered 
that  during  the  trial  of  said  cause,  and  while  the  rebutting 
evidence  of  the  plaintiff  was  being  given  to  the  jury,  the 
plaintiff  offered  to  introduce  in  evidence  in  her  behalf  the 
record  of  the  indictment,  trial,  and  verdict  in  the  case  of  The 
State  of  Indiana  v.  Armstrong  T.  Steel,  indictment  for  an 
assault  with  intent  to  commit  a  rape,  tried  in  the  Montgom- 
ery Circuit  Court,  March  term,  A.  D.  1859,  to  the  introduc- 
tion of  which  record  in  evidence  the  defendant  then  and 
there,  at  the  proper  time,  objected,  on  the  ground  that  said 
evidence  was  wholly  irrelevant.  Which  objection  the  court 
overruled  (the  attention  of  the  court  was  not  called  to  the 
fact  that  the  conviction  was  for  a  simple  assauh  and  battery 
until  after  the  record  was  given  in  evidence)  and  permitted 
said  record  to  be  read  in  evidence  to  the  jury  (which  record 
elsewhere  in  this  bill  of  exceptions  appears).  To  which 
ruling  of  the  court  admitting  said  record  to  be  read  in  evi- 
dence to  the  jury,  the  defendant  then  and  there  by  his  coun- 
sel at  the  proper  time  excepted."  The  indictment  charges 
an  assault  and  battery  with  intent,  etc.,  although  the  bill  of 
exceptions  speaks  of  it  as  an  assault  with  intent,  etc. 

We  kndw  of  no  law  by  which  this  evidence  could  legally 
be  admitted.  It  is  provided  by  sec.  243  of  the  civil  code, 
that  any  fact  which  might  theretofore  have  been  shown  to 
render  a  witness  incompetent,  may  be  thereafter  shown  to 
aliect  his  credibility.  To  determine  what  crimes  rendered  a 
witness  incompetent  at  the  date  of  the  civil  code,  we  must 
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refer  to  the  statute  previously  in  force,  which  is  sec.  79,  p. 
999,  Revised  Statutes  of  1843,  and  which  declared  that  any 
person  who  might  thereafter  be  duly  convicted  of  the  crime 
of  treason,  murder,  rape,  arson,  burglary,  robbery,  man- 
stealing,  forgery  or  wilful  and  corrupt  perjury,  should  ever 
after  such  conviction  be  deemed  infamous,  and,  among  other 
disabilities,  be  incapable  of  giving  evidence  in  any  court  of 
justice.  It  will  be  seen  that  neither  the  crime  with  which 
the  witness  was  charged  nor  that  of  which  he  was  found 
guilty*rendered  him  incompetent  as  a  witness  prior  to  the 
code,  and  could  not  therefore  be  shown  to  affect  his  credi- 
bility under  the  code.  It  was  doubtful  at  common  law, 
what  crimes  rendered  the  perpetrator  thereof  infamous. 
I  Greenleaf  Ev.,  sec.  373.  Hence,  we  presume,  the  enact- 
ment of  the  statute  of  1843  on  the  subject.  Not  all  felonies 
render  the  perpetrator  of  them  infamous.  Pruitt  v.  Miller^ 
3  Ind.  16.  But  it  is  urged  that  the  objection  to  the  evidence 
was  not  sufficiently  pointed  out.  As  the  record  was  not 
admissible  for  any  purpose,  and  showed  upon  its  face  that  it 
was  inadmissible,  and  as  it  was  objected  to  on  the  ground  of 
its  irrelevancy,  we  think  it  should  have  been  excluded.  See 
McVey  v.  Blair^  7  Ind.  590. 

It  is  further  urged  that  the  appellant  should  have  moved 
to  have  the  evidence  stricken  out.  We  cannot  think  that  where 
a  party,  against  whom  incompetent  or  inadmissible  evidence 
is  offered,  has  objected  to  it  in  proper  time  and  manner,  and 
it  has  been  admitted  over  his  objection,  to  which  he  has 
excepted,  he  must  afterward  move  to  strike  out  such 
evidenpe,  in  order  to  have  the  benefit  of  his  objection  and 
exception. 
w  Again,  it  is  contended  that  the  error  was  cured  by  the 
instruction  of  the  court  to  the  jury.  The  court  said :  "  The 
record  instrument  of  the  conviction  of  the  witness  Steel, 
shows  that  he  was  indicted  for  a  felony,  but  he  was  acquitted 
of  the  felony  and  convicted  of  a  misdemeanor,  which  is  not 
infamous,  although  it  was  a  conviction  for  an  assault  and  bat- 
tery on  a  woman." 
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The  instruction  did  not  withdraw  the  record  from  the 
jury,  nor  did  it  direct  the  jury  to  disregard  it.  We  do  not 
think  that  the  instruction  cured  the  error  in  admitting  the 
record  in  evidence.  The  learned  judge  seems  to  have  sup- 
posed that  if  the  witness  had  been  convicted  of  the  aggra- 
vated assault  and  battery,  he  would  thereby  have  been 
rendered  infamous.  This  we  have  seen  was  a  misapprehen- 
sion. 

Another  reason  for  a  new  trial  was  that  the  court,  after 
the  jury  was  sworn,  heard  and  sustained  a  motion  by  the 
plaintiff  to  suppress  a  deposition  which  had  been  taken  and 
filed  by  the  defendant ;  and  in  this  connection  counsel  dis- 
cuss the  question  as  to  the  time  when  the  trial  shall  be  said 
to  have  commenced.  Counsel  for  the  appellant  contend 
that  it  has  commenced  when  the  jury  has  been  sworn,  while 
opposing  counsel  insist  that  it  commences  at  a  later  stage  of 
the  cause.  We  are  of  the  opinion,  with  reference  to  section 
266  of  the  code,  which  fixes  the  time  when  objections  to 
depositions  shall  be  made«  that  the  swearing  of  the  jury  is 
the  commencement  of  the  trial.  The  object  of  the  section 
is  that  parties  may  know,  so  far  at  least  as  apparent  objec- 
tions are  concerned,  that  they  can  depend  upon  reading  in 
evidence  such  depositions  as  have  been  regularly  placed  on 
the  files,  to  be  read  in  the  cause,  and  which  have  not  been 
suppressed.  The  rule  provided  by  the  statute  is  convenient, 
as  well  as  fair ;  for  why  empanel  and  swear  a  jury  to  try  a 
cause,  which  the  parties  may  afterward  be  prevented  from 
trying  on  account  of  the  suppression  of  depositions  after 
the  jury  are  sworn  ?  We  hold  that  the  court  should  not 
have  entertained  the  motion  to  suppress  the  deposition  after 
the  jury  was  sworn,  unless  the  objection  related  to  some 
matter  which  was  not  disclosed  in  the  deposition,  which  was 
sufficient  to  authorize  such  suppression.  It  is  not  shown 
for  what  cause  the  deposition  was  suppressed,  and  hence  we 
cannot  decide  whether  it  was  rightly  suppressed  after  the 
jury  was  sworn  or  not 
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There  are  other  questions  discussed,  but  they  are  not 
much  relied  upon,  and  we  need  not  consider  them. 

The  judgment  is  reversed,  with  costs,  and  the  cause  reman- 
ded, with  instructions  to  grant  a  new  trial,  and  for  further 
proceedings. 

y,  E,  McDonald,  y.  M.  Butler,  and  S:  C.  Wtllson,  for  appel- 
pellant. 

P,  S.  Kennedy  and  %  McCabe,  for  appellee. 
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JUDGEm^^BiU  of  Exeeptums,-^A,  person  who  has  been  a  judge,  and  presided  at 
the  trial  of  a  cause,  possesses  no  power  to  sign  a  bill  of  exceptions  in  such 
cause  after  he  has  ceased  to  be  a  judge. 

Same.— The  successor  in  office  of  such  judge  has  full  power  to  sign  a  bill  of 
exceptions  embodying  the  evidence,  and  this  court  is  bound  to  presume  that 
in  exercising  such  power  he  acted  upon  reliable  infonnation. 

Witness. — Assignor, — Claim  Against  an  Estate, — Where  one  sues  as  assignee 
upon  an  account,  or  upon  a  note  equitably  assigned,  and  makes  the  assignor 
a  party  to  answer  as  to  his  interest,  the  assignor  and  assignee  are  not  adverse 
parties;  their  interests  are  identical;  and  where  the  cause  of  action  is  filed 
as  a  claim  against  an  estate,  the  assignor  cannot  testify  as  a  witness  for  the 
assignee. 

Statute  OF  Limitations. — New  Promise,— Acknowledgment  of  Debt, — Evi- 
dence, — No  acknowledgment  of  a  debt  barred  by  the  statute  of  limitations, 
or  promise  to  pay  it,is  sufficient  to  take  the  case  out  of  the  operation  of  the 
statute,  unless  the  same  be  contained  in  some  writing  signed  by  the  party  to 
be  chazged  thereby.  It  is  not  competent  to  prove  such  acknowle^;ment  or 
promise  by  parol* 

Same. — Part  Payment,'-~Pttrol  Evidencc-^Vvxt  payment  may  be  proved  by 
paroL 

Same. — An  admission  of  continued  indebtedness  may  be  inferred  from  the  fact 
of  part  payment;  but  the  court  is  not  allowed  to  imply  such  admission  as 
an  inference  of  law.    It  must  be  left  to  the  xuiy. 

Same. — Part  payment  is  ov\y  prima  facie  evidence  of  an  admission  of  contin- 
ued  indebtedness,  and  may  be  rebutted  by  other  evidence  and  the  drcimi* 
stances  under  which  it  was  made. 
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Same.-»Iii  order  ta  take  a  case  oat  of  the  statute  of  Hmitation?  by  part  payment, 
the  payment  must  have  been  o&  account  of  the  debt  for  which  the  action 
is  brought 

Sake. — The  force  and  efiect  of  part  payment  is  the  same  under  the  code  that  it 
was  at  common  biw,  but  no  indorsement  or  memorandum  of  any  payment, 
made  upon  any  instnunent  of  writing,  by  or  on  behalf  of  the  party  to  whom 
the  payment  purports  to  be  made,  will  be  deemed  sufficient  to  take  the  case 
out  of  the  operation  of  the  statute. 

APPEAL  from  the  Marion  Common  Pleas. 

BusKiRK,  J. — ^James  6.  Hill  filed  a  claim  against  the  estate 
of  John  L.  Ketcham,  deceased,  on  an  account  against 
Ketcham  in  favor  of  his  father,  John  F.  Hill,  for  goods  sold 
and  delivered  and  money  collected.  Account  assigned  in 
writing,  but  not  sworn  to.  Defendant  filed  answer  in  seven 
paragraphs,  viz.:  ist  General  denial.  2d.  Denying  that 
plaintiff  is  the  real  party  in  interest,  and  alleging  that  it  W2is 
assigned  to  him  by  his  father,  John  F.  Hill,  in  order  to  enable 
him  to  testify,  under  an  understanding  that  the  assignor 
should  have  the  benefit  of  any  judgment  that  might  be  ren- 
dered. 3d.  Payment.  4th.  Statute  of  limitations.  5th. 
Plea  in  abatement,  that  decedent's  partner's  (Coffin's)  personal 
representatives  should  be  made  parties  defendants.  6th.  Par- 
tial answer,  that  certain  items  were  bought  for  one  John 
Ketcham,  and  not  for  his  own  use.  7th.  As  to  part  of 
claim,  plea  of  statute  of  frauds,  that  goods  were  sold  to 
another  party  and  no  agreement  in  writing  to  answer  for  his 
debt  or  default 

Plaintiff  filed  a  reply  in  five  paragraphs,  viz. :  ist.  Gen-^ 
eral  denial.  2d  Reply  to  4th  paragraph  of  answer,  acknowl- 
edgment of  indebtedness  and  partial  payment  within. 
six  years.  3d.  Reply  to  5th  paragraph  of  answer,  that 
Coflfin  had  long  since  deceased,  and  his  estate  been  settled 
as  insolvent.  4th.  Reply  to  6th  paragraph  of  answer, 
that  goods  were  charged  to  decedent  by  his  own  direc- 
tions, and  that  assignor  did  not  know  they  were  for  any 
other  person.  5th.  Reply  to  7th  paragraph  of  answer,  that 
goods  were  purchased  by  decedent  and  by  him  directed  to* 
be  charged  against  him« 
Vol,  XLII.— 5 
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Cause  submittsd  to  Court  for  trial ;  finding  for  plaintiff  in 
the  sum  of  ^101.37.  Defendant  filed  a  motion  with  reasons 
for  new  trial,  viz.:  i.  Errors  of  law  occurring  on  trial  and 
excepted  to  at  proper  time,  to  wit :  ist  Permitting  the 
assignor  of  the  account,  John  F.  Hill,  to  testify  as  a  matter 
of  right.  2d.  Allowing  the  plaintiff  to  give  in  evidence  the 
testimony  o(  the  assignor  as  to  conversations  had  with  the 
decedent  in  his  lifetime.  3d.  Allowing  plaintiff  to  introduce 
proof  of  a  contract,  not  in  writing  and  signed  by  the  dece- 
dent, to  take  the  case  out  of  the  operation  of  the  statute  of 
limitations.  2.  The  verdict  is  contrary  to  law.  3.  The 
verdict  is  contrary  to  evidence.  4.  The  verdict  is  not  sus- 
tained by  sufficient  evidence.  Which  motion  the  court  over- 
ruled, and  defendant  excepted*  Court  orders  administratrix 
to  pay  sum  found  due  plaintiff  out  of  the  assets  of  the 
estate. 

The  appellant  has  assigned  for  error  the  overruling  of  the 
motion  for  a  new  trial. 

It  is  claimed  by  counsel  for  appellant  that  a  new  trial 
should  have  been  granted  upon  the  grounds : 

First  That  the  court  erred  in  permitting  the  assignor  of 
the  account,  John  F.  Hill,  to  testify  on  the  trial,  as  a  matter 
of  right. 

Second.  That  the  court  erred  in  allowing  the  plaintiff  to 
give  in  evidence  the  testimony  of  the  assignor  as  to  <:onver- 
sations  with  the  deceased  during  his  lifetime. 

Third,  That  the  court  erred  in  allowing  the  plaintiff  to 
introduce  proof  of  a  contract,  not  in  writing  and  signed  by 
the  decedent,  to  take  the  case  out  of  the  operation  of  the 
statute  of  limitations. 

Before  considering  the  questions  presented  by  the  assign* 
ment  of  errors,  we  are  required  to  decide  a  motion  submit- 
ted by  the  appellee,  which  is  as  follows : 

•'  The  appellee  moves  the  court  to  strike  out  and  reject 
from  the  record  in  this  cause  the  paper  purporting  to  be  a 
bill  of  exceptions,  for  the  reasons  following : 
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''  I.  The  said  paper  was  and  is  not  Signed  by  any  person 
legally  authorized  to  sign  the  same. 

"  2.  The  said  Solomon  Blair,  the  Judge  before  whom  the 
said  cause  was  tried,  before  signing  said  paper,  had  resigned 
the  office  of  Common  Fleas  Judge,  and  had  been  appointed 
and  was  qualified  as  Judge  of  the  Superior  Court  of  Marion 
County,  Indiana;  and  at  the  time  of  signing  said  paper  was 
Judge  of  said  Superior  Court. 

'*  3.  The  said  Livingston  D.  Howland,  whose  name  appears 
to  said  paper,  was  not  Judge  at  the  time  of  the  trial,  nor  until 
after  the  resignation  and  appointment  of  said  Blair  to  said 
office  of  Judge  of  said  Superior  Court. 

*'  N.  B.  &  E.  Taylor, 
"  Atfys  for  Appellee." 
It  is  shown  by  the  record  that  the  cause  was  tried  before 
the  Honorable  Solomon  Blair,  Judge  of  the  Marion  Common 
Pleas  Court.     The  bill  of  exceptions  is  signed  as  follows : 

"  Sol  Blair,  Judge 
"  Sitting  at  time  of  trial. 
"  Livingston  Rowland, 

"Judge." 
It  was  decided  by  this  court,  in  Smi/k  v.  Bough,  32  Ind. 
163,  that  a  person  who  had  been  judge  and  had  presided  at 
the  trial  of  the  cause  possessed  no  power  to  sign  a  bill  of 
exceptions,  in  such  cause,  after  he  had  ceased  to  be  judge. 

Such  ruling  is  founded  on  sound  reason  and  is  supported 
by  authority,  and  settles  the  question  that  Judge  Blair  pos- 
sessed no  power  to  sign  the  bill  of  exceptions  in  the  present 
case,  when  he  had  ceased  to  be  the  Judge  of  the  Marion 
Common  Pleas  Court. 

It  remains  to  inquire  whether  his  successor  in  office,  Judge 
Howland,  who  had  not  presided  at  the  trial  and  had  no  per- 
sonal knowledge  of  what  the  evidence  was  upon  the  trial, 
could  sign  a  bill  of  exceptions  embodying  the  evidence. 

We  are  referred  by  counsel  for  appellee  to  section  346,  2 
G.  &  H.  209,  and  to  HcUsteadv,  Brawn,  17  Ind.  202,  as  sup- 
porting his  position,  that  Judge  Howland  possessed  no  power 
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to  sign  such  bill  of  exceptions.     Section  346  of  the  code 
reads  as  follows : 

''Sec.  346.  Where  the  decision  is  not  entered  on  the 
record,  or  the  grounds  of  objection  do  not  sufficiently  appear 
in  the  entry,  the  party  excepting  must  reduce  his  exception 
to  writing,  and  present  it  to  the  judge  for  his  allowance  and 
signature.  If  true,  the  judge  shall  sign  it,  whereupon  it  shall 
be  filed  with  the  pleadings  as  a  part  of  the  record,  but  shall 
not  be  spread  at  large  on  the  order  book.  If  the  writing 
is  not  true,  the  judge  shall  correct  it,  or  suggest  the  correc- 
tion to  be  made  and  sign  it." 

In.  Halstead  v.  Brown^  supra^  this  court  said : 

''  A  bill  of  exceptions  was  corrected  and  signed  by  the 
judge  who  tried  the  cause. 

"  The  appellant  contended  that  the  bill  was  incorrect,  and 
procured  a  mandate  from  the  Supreme  Court  to  the  judge 
below  to  correct  it,  or  show  cause,  etc.  The  mandate  was 
served,  but  ho  return  was  made  by  the  judge.  On  a  rule* 
for  attachment,  the  return  was,  that  the  judge  was  dead.  If 
the  judge  who  tried  the  cause  could  have  corrected  the  bill 
without  the  consent  of  both  parties,  a  point  we  do  not  decide, 
(see  Heaston  v.  Tlie  Cincinnati^  etc,^  R.  R.  Co.,  16  Ind.  275)  we 
think  no  other  judge  could,  and  that  the  remedy  in  that  par* 
ticular  was  at  an  end.  See  Perk.  Prac.  312 ;  Ex  parte  Brad- 
street  J  4  Pet,  Sup.  Ct.  (U.  S.)  Rep.,  p.  102.  The  judge  signs, 
or  refuses  to  sign,  a  bill  of  exceptions  upon  his  own  recollec- 
tions of  the  facts  of  the  case,  refreshed  as  it  may  be  from 
any  sourses  existing." 

The  only  point  decided  in  Heaston  v.  The  Cincinnati,  etc^ 
R.  R.  Co,f  supra,  at  all  bearingupon  the  question  under  examina- 
tion is,  "  that  the  court  can  not  legally  alter  the  record  of  its 
proceedings  afler  the  term,  and  that  a  bill  of  exceptions  can 
not  be  altered." 

The  only  point  decided  in  £x  parte  BracUtreet,  supra^  was, 
that  the  Supreme  Court  would  not  compel  a  District  Judge 
to  sign  a  bill  of  exceptions  which  he  did  not  believe  to  be 
true,  he  having  already  signed  one  which  he  believed  spoke 


MAY  TERM,  1873.  6q 

Ketcham,  Adm'x,  v.  Hill. 


the  truth.  Mr.  Chief  Justice  Marshall,  in  very  strong  and 
decided  language,  expressed  his  disapproval  of  the  practice 
of  presenting  bills  of  exceptions  to  a  judge  weeks  after  the 
trial  and  asking  him  to  correct  them  from  memory.  He  veiy 
correctly  said,  that  "  the  law  requires  that  a  bill  of  excep- 
tions should  be  tendered  at  the  trial.  But  the  usual  prac- 
tice is  to  request-the  judge  to  note  down  in  writing  the  excep- 
tions, and  afterward,  during  the  session  of  the  court,  to  hand 
him  the  bill  of  exceptions,  and  submit  it  to  his  correction 
from  his  notes.  If  he  is  to  resort  to  his  memory,  it  should 
be  handed  to  him  immediately,  or  in  a  reasonable  time  after 
the  trial.  It  would  be  dangerous  to  allow  a  bill  of  excep- 
tions of  matters  dependent  on  memory,  at  a  distant  period, 
ivhen  he  may  not  accurately  recollect  them.  And  the  judge 
ought  not  to  allow  it." 

It  is  very  correctly  maintained  by  counsel  ^or  the  appel- 
lant, that  Judge  Howland,  possessed  full  and  ample  power 
to  sign  the  bill  of  exceptions ;  and  the  case  of  Smitft  v.  Bauo-A^ 
sufira,  is  relied  upon  as  being  decisive  of  the  question  in 
their  iavor. 

In  that  case  the  cause  was  tried  before  Judge  Park,  who 
gave  time  until  the  first  day  of  the  next  term  to  prepare  and 
present  the  bill  of  exceptions.  In  the  mean  time.  Judge 
LaRue  became  the  judge  of  said  court.  The  bill  of  excep- 
tions was  signed  by  Judge  Park  after  he  had  ceased  to  be 
judge,  and  Judge  LaRue  had  been  qualified  and  was  acting 
as  such.  The  court  held  that  the  bill  of  exceptions  ''  was 
without  authority  of  law  and  void."  The  court  then  say : 
''A  change  of  the  judge,  after  judgment,  and  before  the  bill 
of  exceptions  was  signed,  did  not  change  the  court ;  for  all 
judicial  purposes  it  remained  the  same,  and  the  succeeding 
judge  of  the  court  might,  within  the  time  limited,  have  set- 
tled and  signed  the  bill  of  exceptions.  Hedrick  v.  Hsdrick^ 
2S  Ihd.  291." 

The  case  of  Hedrick  v.  Hedrick,  supra^  was  an  action  fpr 
a  divorce.  There  was  issue,  trial  by  a  jury,  finding  for  plain- 
ti£^  and  answer  to  interrogations.    These  proceedings  were 
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had  before  Judge'  Gooding.  After  verdict,  and  before  final 
decree,  Judge  West  succeeded  Judge  Gooding.  Judge  West, 
without  hearing  any  evidence,  rendered  a  final  decree  granU 
ing  a  divorce  and  allowing  alimony  and  providing  for  the 
custody  of  the  children.  This  court  affirmed  the  judgment, 
and  held  that  **  the  change  of  judges  did  not  change  the 
court;  for  all  judicial  purposes  that  remained  identical." 

The  case  of  the  Life  and  Fire  Insurance  Company  of  New 
York  V.  Wilson* s  Heirs,  8  Peters,  291 ,  is  much  in  point,  and  has 
an  important  bearing  upon  the  case  in  judgment.  The  case 
was  tried  before  the  District  judge  of  Louisiana,  and  a  judg- 
ement was  rendered  and  entered  upon  the  order  book,  but 
the  judge  who  tried  the  cause  died  without  signing  the 
judgment.  The  judge  appointed  to  succeed  such  deceased 
judge  refused  to  sign  the  judgment  upon  the  ground  that 
he  possessed  no  power  to  do  so.  The  plaintiff  sought  by 
mandamus  to  compel  him  to  sign  it.  The  Supreme  Court 
compelled  the  judge  to  sign  the  judgment. 

The  court  say : 

•'  In  this  case  the  district  judge  seems  to  think,  that  as 
the  judgment  was  not  rendered  by  him,  he  has  no  power  to 
grant  a  new  trial,  as  he  is  not  acquainted  with  the  facts  and 
circumstances  which  should  influence  his  discretion  in  making 
such  an  order ;  and  that,  consequently,  he  is  not  bound  to 
sanction  the  judgment,  by  his  signature. 

"  By  the  law  of  Louisiana,  and  the  rule  adopted  by  the 
district  court,  the  judgment,  without  the  signature  of  the 
judge,  cannot  be  enforced.  It  is  not  a  final  judgment,  on 
which  a  writ  of  error  may  issue,  for  its  reversal.  Without 
the  action  of  the  judge,  the  plaintiffs  can  take  no  step,  unless 
it  be  the  one  they  have  taken,  in  this  case.  They  can 
neither  issue  execution  on  the  judgment,  nor  reverse  the 
proceedings  by  writ  of  error.  And  if  the  reasons  assigned  by 
the  judge  shall  be  deemed  a  sufficient  answer  to  the  rule,  the 
plaintiffs  are  without  remedy  on  their  judgment. 

"But  the  district  judge  is  mistaken  in  supposing  that  no 
one  but  the  judge  who  renders  the  judgment  can  grant  a 
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new  trial.  He,  as  the  successor  of  his  predecessor,  can 
exercise  the  same  powers,  and  has  the  right  to  act  on  every 
case  that  remains  undecided  upon  the  docket,  as  fully  as  his 
predecessor  could  have  done.  The  court  remains  the  same, 
and  the  charge  [change]  of  the  incumbents  cannot  and  ought 
not,  in  any  respect,  to  injure  the  rights  of  litigant  parties." 

The  foregoing  authorities  conclusively  settle  the  doctrine 
that  Judge  Howland  was  authorized  to  exercise  the  same 
powers,  and  had  the  right  to  act  on  any  case  that  remained 
undecided  upon  the  docket,  as  fully  as  his  predecessor  could 
have  done.  If  a  judge  who  has  not  heard  the  evidence  on 
the  trial  of  a  cause  can  render  judgment,  grant  a  new  trial, 
and  sign  the  record  of  a  judgment  rendered  by  his  prede- 
cessor, he  surely  can  settle  and  sign  a  bill  of  exceptions. 
We  entertain  no  doubt  as  to  his  power  to  do  so,  and  the 
only  difficulty  we  see  in  the  exercise  of  such  power  results 
from  the  want  of  correct  knowledge  as  to  what  the  testi- 
mony had  been  upon  the  trial  Where  a  judge  has  exer- 
cised such  power,  we  are  bound  to  presume  that  he  acted 
upon  reliable  information,  for  he  is  not  required  by  the  above 
quoted  section  of  the  code  to  sign  a  bill  of  exceptions  unless 
it  is  true.  We  are,  therefore,  of  opinion,  that  the  bill  of 
exceptions  is  properly  in  the  record,  and  that  the  motion  of 
appellee  should  be  overruled. 

We  proceed  to  consider  the  errors  assigned,  and  the  first 
question  presented  for  our  decision  is,  whether  the  court 
erred  in  permitting  John  F.  Hill,  the  assignor  of  the  account,  to 
testify  as  a  witness  for  the  assignee  as  a  matter  of  right. 

The  positions  assumed  by  counsel  for  appellant  are  stated 
as  follows,  4n  their  brief: 

"  In  discussing  this  question,  we  desire  to  refer  to  some 
of  the  principles  of  construction,  as  laid  down  by  txie  ele- 
mentary writers  on  that  question,  and  the  decisions  of  our 
own  and  other  courts  on  the  same  point.  Blackstone  says 
(vol.  I,  p.  87):  *  There  are  three  points  to  be  considered 
in  the  construction  of  all  remedial  statutes ;  the  old  law,  the 
mischief  and  the  remedy ;  that  is,  how  the  common  law 
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Stood  at  the  making  of  the  act ;  what  the  mischief  was,  for 
which  the  common  law  did  not  provide ;  and  what  remedy 
the  parliament  hath  provided  to  cure  this  mischief.  And  it  it 
the  business  of  the  judges  so  to  construe  the  act  as  to  sup- 
press the  mischief  and  advance  the  remedy.' 

"Kent  says  (vol.  i,  p.  461):  'It  is  an  established 
rule  in  the  exposition  of  statutes,  that  the  intention  of  the 
lawgiver  is  to  be  deduced  from  a  view  of  the  whole,  and 
every  part  of  a  statute,  taken  and  compared  together.  The 
real  intention,  when  accurately  ascertained,  will  always  pre- 
vail over  the  literal  sense  of  terms/  In  the  United  States 
V.  Collier,  3  Blatchf.  C.  C.  325,  Judge  Betts  says : 

" '  The  intention  which  forms  the  governing  principle  of 
the  law  is  to  be  extracted  from  the  entire  enactment ;  and^ 
to  ascertain  the  legislative  will,  courts  not  only  search  all  the 
provisions  of  the  particular  statute,  but  may  look  out  of  that 
to  others  in  pari  materia,  or  of  a  similar  purport,'  etc.  In 
People  \.  Danttj  22  Cal.  11,  Judge  Cope,  C  J.  Field  con^ 
curring,  says :  '  It  is  a  cardinal  rule  of  interpretation  that 
a  statute  must  be  construed  with  reference  to  the  objects 
intended  to  be  accomplished  by  it'  In  Potter's  ed.  of  Dwar- 
ris'  work  on  statutes,  we  find  a  collation  of  rules  of  differ- 
ent authors,  to  which  we  refer.  Rule  20,  p.  128.  Vattel 
says :  '  The  reason  of  the  law  or  treaty,  that  is,  the  motive 
which  led  to  making  of  it,  is  one  of  the  most  certain  means 
of  establishing  the  true  sense ;  and  great  attention  ought  to 
be  paid  to  it  whenever  it  is  required  to  explain  an  obscure^i 
equivocal,  and  undetermined  pointy  or  to  make  an  application 
of  them  to  a  particular  case.  As  soon  as  we  certainly  know 
the  reason,  which  alone  has  determined  the  will  of  him  who 
speaks,  we  ought  to  interpret  his  words,  and  to  apply  them 
in  a  manner  suitable  to  that  reason  alone.*  Also,  in  rule 
23,  p.  1 29 :  *  To  violate  the  spirit  of  the  law  by  pretending  to 
respect  its  letter,  is  a  fraud  no  less  criminal  than  an  open 
violation  of  it  It  is  not  less  contrary  to  the  intention  of 
the  legislature,  and  oply  shows  a  more  artful  and  deliberate 
malice.*   Puffeudorf  saya  (p.  133  of  same);   *It  gives  great 
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light  to  the  interpretation  of  obscure  passages,  to  compare 
them  with  others  that  have  some  affinity  with  them ;  or  to 
compare  them  with  what  goes  before  or  follows  in  the  con- 
text. *  *  *  *  That  which  helps  us  most  in 
the  discovery  of  the  true  meaning  of  the  law,  is  the  reason 
of  it,  or  the  cause  which  moved  the  legislator  to  enact  it.  This 
ought  not  to  be  confounded  with  the  mind  of  the  law ;  for 
that  is  nothing  but  the  genuine  meaning  of  it ;  for  the  find- 
ing out  of  which,  we  call  in  the  reason  of  it  to  our  assist- 
ance *  Domat  says:  p.  141,  'Laws  which  favor  *  * 
^  *  as  well  as  those  intended  to  favor  particular  indi- 
viduals, ought  to  be  interpreted  with  all  the  liberality  to 
which  these  interests  are  justly  entitled,  in  an  equitable  point 
of  view,  and  ought  not  to  be  interpreted  severely,  nor  be 
applied  in  a  manner  calculated  to  prejudice  the  persons 
intended  to  be  favored.' 

"  The  following  rules  are  given  by  the  author  as  general 
rules  in  America:  Rule  4,  p.  144.  '  It  is  the  duty  of  courts 
so  to  construe  statutes  as  to  meet  the  mischief  and  to  advance 
the  remedy,  and  not  to  violate  fundamental  principles.' 
Rule  7,  lb.  'The  intention  of  the  legislature  may  be 
found  from  the  act  itself,  from  other  acts  in  pari  materia ,  and 
sometimes  from  the  cause  or  necessity  of  the  statute ;  and 
wherever  the  intent  can  be  discovered,  it  should  be  followed 
with  reason  and  discretion,  though  such  construction  seem 
contrary  to  the  letter  of  the  statute;  this  is  the  rule 
where  the  words  of  the  statute  are  obscure.'  Rule  8,  lb. 
'  A  thing  within  the  intention,  is  within  the  statute,  though 
not  within  the  letter ;  and  a  thing  within  the  letter  is  not 
within  the  statute,  unless  within  the  intention.'  Rule  12,  lb. 
'  In  the  construction  of  a  statute,  every  part  of  it  must  be 
viewed  in  connection  with  the  whole,  so  as  to  make  all  its 
parts  harmonize  if  practicable,  and  give  a  sensible  and  intel- 
ligent effect  to  each.'  Rule  17,  p.  145  :  '  All  statutes  in  pari 
materia  are  to  be  read  and  construed  together,  as  if  they 
formed  parts  of  the  same  statute,  and  were  enacted  at  the 
same  time.'    Rule  18,  lb.     'Statutes are  to  be  interpreted 
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with  reference  to  the  principles  of  the  common  law  in  force 
at  the  time  of  their  passage,  except  when  the  statute  itself 
or  the  courts  have  otherwise  determined,  and  this  rule  is  the 
same  in  courts  of  equity  as  of  law/ 

"  From  these  authorities,  we  feel  justified  in  assuming  the 
following  propositions  to  be  the  law  on  this  point:  ist. 
That  the  courts  will  examine  all  statutes  in  pari  materia,  for 
the  purpose  of  discovering  what  was  intended  to  be  declared 
by  a  particular  statute.  2d.  That  the  courts  will,  in  the 
construction  of  statutes,  allow  the  intention  to  govern,  if 
such  an  intention  can  be  discovered,  with  especial  reference 
to  advancing  a  remedy,  or  doing  away  with  an  evil.  With 
these  propositions  to  assist  us,  we  call  the  attention  of  the 
court  to  the  enactments  of  the  legislature  on  the  subject  of 
evidence.  Prior  to  1852,  our  courts  were  governed  substan- 
tially by  the  common  law  rules  of  evidence,  but  experience 
had  taught  that  the  rule  might  be  extended,  leaving  it  for  a 
jury  to  decide  how  much  truth  and  falsehood  a  man  con- 
victed of  a  crime  or  shadowed  by  a  seeming  interest  would 
weave  into  his  story ;  but  they  still  left  up  the  barriers  as 
against  parties  to  the  suit,  and  those  whom  their  condition 
had  indissolubly  joined  together.  2.  R.  S.  238,  sec.  80. 
A  few  years  passed  by  and  the  legislature  deemed  it  advisa* 
ble  to  again  enlarge  the  rule,  and  in  1855  allowed  certain 
officers  who  might  be  parties  to  suits,  to  testify  where 
they  were  only  interested  as  trustees  of  certain  funds.  2 
G.  &  H.  168,  sec.  238.  Experience  having  proved  the 
wisdom  of  throwing  open  wide  the  door  for  the  purpose  of 
arriving  at  the  truth,  the  legislature,  in  1861,  again  enlarged 
the  rule,  and  threw  down  all  the  barriers  that  hedged  around 
the  witness  stand,  and  allowed  every  one  capable  of  testify- 
ing intelligently  to  give  his  knowledge  to  the  jury,  leaving 
it  to  them  to  judge  of  its  credibility,  but  carefully  provided 
in  their  proviso  that  this  might  only  be  done  when  both 
parties  could  give  their  version,  excluding  only  those  whom 
the  court  might  judge  to  be  incapable  of  understandingwhat 
they  might  say,  and  persons  in  whom,  according  to  the  pol- 
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icy  of  the  law,  professional  secrets  should  remain  invio* 
late.  Acts  1861,  p.  51 ;  2  G.  &  H.  i68.  This  act  gave 
the  largest  liberty  to  witnesses  that  has  ever  been  reached 
by  legislative  enactments  in  this  State,  and  thus  it  remained 
for  a  while,  but  the  experience  of  four  years  showed  that  the 
bounds  had  been  extended  too  far,  and  the  legislature  amended 
the  act  of  1861,  by  adding  the  words,  'and  in  cases  where 
a  party  to  a  suit  pending  in  any  court  in  this  State, 
whose  deposition  has  been  taken  in  such  suit,  and  is  on  file 
in  such  court,  dies,  and  such  suit  is  prosecuted  by  or  against 
the  executor,  or  administrator  of  such  deceased  party,  the 
opposite  party  shall  be  allowed  to  testify  on  the  trial  of  the 
cause,  and  such  deposition  may  be  read  in  evidence  by,  and 
on  behalf  of  the  representative  of  such  deceased  party :  And 
provided  further.  That  in  all  suits  by  or  against  heirs,  foun- 
ded on  a  contract  with  or  demand  against  the  executor,  the 
object  of  which  is  to  obtain  title  to,  or  possession  of  land  or 
other  property  of  such  ancestor,  or  to  reach  or  affect  the 
same  in  any  way,  neither  party  shall  be  allowed  to  testify  as 
a  witness  as  to  any  matter  which  occurred  prior  to  the  death 
of  such  ancestor,  unless  required  by  the  opposite  party;  and 
the  assignor  of  the  plaintiff  in  any  such  suit  where  there 
has  been  an  assignment  of  the  cause  of  action  shall  be 
deemed  and  held  to  be  a  party  within  this  provision/  Acts 
1865,  Spec.  Ses.,  p.  160-1-2.  This  was  a  very  material  altera- 
tion of  the  act  of  1 86 1 ,  in  two  particulars ;  first,  it  extended  the 
provision  from  executors,  administrators,  and  guardians  to 
heirs;  and,  second,  it  provided  by  legislative  enactment^  what 
has  always  been  a  rule  of  law,  that  no  man  can  do  indirectly 
that  which  the  law  forbids  him  to  do  directly ;  that  a  person 
can  not  render  himself  competent  as  a  witness  by  assigning 
his  cause  of  action,  and  ceasing  to  be  a  party  to  a  suit.  But 
the  legislature  did  not  stop  here.  Experience  had  shown 
that  in  spite  of  all  previous  precautions  parties  had  succeeded 
in  getting  in  their  own  testimony  against  the  sealed  lips  of 
the  dead,  and  in  186/,  the  last  act  in  reference  to  witnesses 
was  passed,  by  which  the  rule  allowing  parties  to  testify 
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where  the  deposition  of  the  decedent  had  been  taken  and 
filed  was  so  abridged  that  the  living  was  only  allowed 
to  speak  concerning  those  matters  of  which  the  dead  had 
left  his  knowledge  on  record.  If  there  is  any  principle  to 
be  gathered  from  all  these  acts  of  the  General  Assembly,  it 
is  that  so  well  expressed  by  Judge  Gregory  of  the  last 
Supreme  Bench  in  the  case  of  Malady  v.  McEnary,  30  Ind. 
273,  when  he  said:  '  The  evident  intent  was,  in  suits  by  or 
against  heirs,  to  exclude  the  testimony  of  the  parties  to  the 
action  as  to  any  matter  which  occurred  prior  to  the  death 
of  the  ancestor,  so  as  to  prevent  the  living  from  testifying 
against  the  representative  of  the  dead.  Death  having  sealed 
the  lips  of  one,  the  law  seals  the  lips  of  the  other.'  The 
marked  haste  with  which  successive  legislatures  retraced  the 
steps  that  had  been  taken  by  preceding  ones,  and  in  this 
particular  direction  alone,  prove  this  more  conclusively  than 
words  of  ours  can  do. 

''  fiut  it  was  argued  below  and  will,  we  presume,  be  argued 
here,  that  whatever  may  have  been  the  secret  intention  of 
the  legislature,  its  legal  intentions  are  only  to  be  gathered 
from  the  words  of  the  enactment,' and  that  these  words  refer 
solely  to  the  cases  of  suits  directly  against  heirs,  and  can 
not  be  made  to  apply  to  those  of  personal  representatives ; 
and  taking  the  language  of  the  last  proviso  by  itself,  we  con- 
fess that  there  seems  to  be  at  first  glance  an  appearance  of 
plausibility  in  it ;  but  we  have  seen  that  courts  will  not  con- 
fine themselves  to  the  language  of  any  one  part  of  a  statute, 
or  any  one  statute  even,  but  will  examine  every  part  of  all 
the  statutes  bearing  on  the  questioh,  to  determine,  in  the  lan- 
guage of  Blackstone,  *  the  mischief  and  the  remedy,'  and 
finding,  according  to  Potter,  sufira,  that  *a  thing  within 
the  intention  is  within  the  statute,  though  not  within  the  let- 
ter,' will  have  no  hesitation  in  saying  that  it  has  been  the 
expressed  intention  of  the  law-making  power  in  this  State  to 
throw  open  to  its  widest  extent  the  door  for  the  discovery 
of  truth,  where  it  can  be  done  without  giving  an  undue 
advantage  to  one  party,  but  that  it  has  been  as  earnestly 
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their  endeavor  to  sec  that  in  this  matter  both  parties  should 
be  placed  on  a  perfect  equality*  so  that  where  by  the  act  of 
God  the  one  party  has  been  prevented  from  relating  his  ver- 
sion of  the  matters  in  controversy,  by  the  act  of  the  law- 
making power  the  other  party  is  required  to  keep  silence 
and  be  heard  only  through  the  mouths  of  the  witnesses, 
unless  the  court  trying  the  cause  shall,  in  the  exercise  of  a 
sound  discretion,  deem  it  advisable  to  call  the  party  to  the 
Avitness  stand." 

We  have,  after  much  reflection,  and  upon  v^ry  mature 
consideration,  arrived  at  the  conclusion,  that  the  words,  ''and 
the  assignor  of  the  plaintiff  in  any  such  suit,  where  there 
has  been  an  assignment  of  the  cause  of  action,  shall  be 
deemed  and  held  to  be  a  party  within  this  provision/'  apply 
to  both  the  provisos  contained  in  said  section. 

The  second  section  of  the  act  of  March,  1867/  reads  as 
follow^s : 

'*  Sec.  2.  Persons  insane  at  the  time  of  examination,  children 
under  ten  years  of  age,  and  incapable  of  properly  under- 
standing the  facts  about  which  they  are  examined,  husband 
and  wife  as  to  matters  for  or  against  each  other,  or  as  to 
communications  made  to  each  other  during  marriage,  except 
that  the  wife  shall  be  a  competent  witness  in  cases  of  prose- 
cutions against  the  husband  for  assault  and  battery  upon  the 
person  of  his  wife,  and  except  also  that  in  suits  by  the  hus- 
band and  wife  jointly  for  an  assault  and  battery  upon  the  wife, 
such  wife  shall  be  a  competent  witness  to  prove  the 
assault  and  battery.  Attorneys  at  law,  as  to  confidential 
communications  from  a  client,  or  advice  given  to  such  clients ; 
physicians,  as  to  matters  confided  to  them  in  course  of  their 
profession ;  clergymen,  concerning  any  confessions  made  to 
them  in  course  of  discipline  enjoined  by  the  church,  shall 
not  in  any  case  be  competent  witnesses,  unless  with  the  con- 
sent  of  the  party  making  such  confidential  communication : 
Provided,  That  in  all  suits  where  an  executor,  administrator, 
or  guardian,  is  a  party  in  a  case  where  a  judgment  may  ren- 
der either  for  or  against  the  estate  represented  by  such  exec- 
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utor,  administrator  or  guardian,  neither  party  shall  be  allowed 
to  testify  as  a  witness  unless  required  by  the  opposite 
party,  or  by  the  court  trying  the  cause,  except  in  cases  aris- 
ing upon  contracts  made  with  the  executor,  administrator  or 
guardian  of  such  estate,  and  in  cases  where  a  party  to  a  suit 
pending  in  any  court  in  this  State,  whose  deposition  has  been 
taken  in  such  suit,  and  'is  on  file  in  such  court,  dies,  and 
such  suit  is  prosecuted  by  or  against  the  executor  or  admin- 
istrator of  such  deceased  party,  the  opposite  party  shall  be 
allowed  to  testify,  on  trial  of  the  cause,  on  all  material  points 
and  matters  of  fact  embraced  in  the  deposition,  and  on  no 
other  facts,  and  such  deposition  may  be  read  in  evidence  by 
and  on  behalf  of  the  representatives  of  such  deceased  party : 
And  provided  further.  That  in* all  suits  by  or  against  heirs, 
founded  on  a  contract  with,  or  demand  against,  the  ancestor, 
the  object  of  which  is  'to  obtain  title  to,  or  possession  of, 
land  or  other  property  of  such  ancestor,  or  to  reach  oraflfect 
the  same  in  any  way,  neither  party  shall  be  allowed  to  tes- 
tify as  a  witness  as  to  any  matter  which  occurred  prior  to 
the  death  of  such  ancestor,  unless  required  by  the  opposite 
party  or  by  the  court  trying  the  cause,  and  the  assignor  of 
the  plaintiff  in  any  such  suit,  where  there  has  been  an  assign- 
ment of  the  cause  of  action,  shall  be  deemed  and  held  to  be 
a  party  within  this  provision." 

The  first  section  of  said  act  declares  who  are  competent 
witnesses.  The  first  part  of  the  second  section  renders  cer- 
tain persons  incompetent  to  testify  in  any  case,  and  upon 
any  subject.  It  is  then  provided,  that  confidential  communi- 
cations made  to  attorneys,  physicians,  and  clergymen  shall 
not  be  disclosed  without  the  consent  of  the  party  making 
them.  Then  follows  the  proviso  in  reference  to  witnesses  in 
suits  where  an  executor,  administrator,  or  guardian  is  a  party, 
and  this  is  followed  by  the  words,  *'  and  provided  further, 
that  in  all  suits  by  or  against  heirs,"  etc.  The  section  then 
closes  with  the  sentence  in  relation  to  the  right  of  the  assignor 
to  testify  "  in  any  such  suit."  It  is  urged  by  counsel  for 
appellee  that  the  word  ** provision''  limits  the  operation  of  the 
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last  clause  of  the  section  to  suits  by  or  against  heirs.  It 
does  not  necessarily  result  from  the  fact  the  words, "  and 
provided  further,"  are  used,  that  they  are  to  be  regarded  as 
separate  and  distinct  provisos.  They  both  relate  to  the  same 
subject-matter,  the  competency  of  parties  to  testify  in 
certain  suits.  The  one  relates  to  suits  where  an  executor, 
administrator,  or  guardian  is  a  party,  and  the  other  to  suits 
by  or  against  heirs.  The  plain  and  obvious  purpose  of  the 
legislature  was  to  prevent  one  party  from  testifying  where 
the  other  party  to  the  contract  or  transaction  was  dead.  The 
first  section  of  the  act  removed  the  disabilities  of  parties  and 
rendered  them  competent  witnesses.  The  purpose  of  the 
legislature  was  to  limit  and  restrain  the  operation  of  the  first 
section  and  prevent  it  from  applying  in  all  suits  where  an 
executor,  administrator,  or  guardian  is  a  party,  and  in  all  suits 
by  or  against  heirs.  Judge  Story,  in  Minis  v.  TAe  United 
StateSy  15  Pet.  423,  thus  defines  a  proviso.  He  says :  "  The 
office  of  a  proviso,  generally,  is  either  to  except  something 
from  the  enacting  clause,  or  to  qualify  or  restrain  its  gener- 
ality, or  to  exclude  some  possible  ground  of  misinterpreta- 
tion of  it,  as  extending  to  cases  not  intended  by  the  legisla* 
ture  to  be  brought  within  its  purview." 

The  word  "  provision"  will  apply  to  the  one  class  of  suits 
as  well  as  to  the  other.  In  fact,  there  is  greater  reason,  in 
the  administration  of  justice,  for  excluding  the  assignor  of 
a  claim  against  the  estate  of  a  decedent  from  testifying,  than 
there  is  in  actions  by  or  against  heirs.  The  former  class  of 
suits  are  much  more  frequent  than  the  latter.  But  they  both 
come  within  "  the  mischief  to  be  remedied."  This,  too,  is 
the  grammatical  sense  of  the  words  of  the  entire  proviso,  in 
the  order  in  which  they  stand,  for  it  is  all  embraced  in  one 
sentence,  and  is  so  connected  as  to  form  but  one  entire  sen- 
tence. 

But,  conceding  that  we  may  be  mistaken,  in  holding  that 
the  sentence  under  examination  applies  to  all  suits  where  an 
executor,  administrator,  or  guardian  is  a  party,  we  entertain 
no  doubt  that  the  assignor  of  a  claim  against  the  estate  of  a 
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decedent  is  excluded  by  the  spirit  and  intent  of  the  act. 
The  assignment  of  an  account,  under  the  code,  does  not 
vest  the  legal  title  in  the  assignee.  It  is  a  mere  equitable 
transfer,  which  does  not  authorize  the  assignee  to  maintain 
an  action  in  his  own  name,  without  making  the  assignor  a 
party  to  answer  as  to  his  assignment  or  interest  in  the  claim. 
The  assignor  does  not  warrant  the  solvency  of  the  claim, 
nor  is  he  responsible  to  the  assignee  if  he  fails  to  collect  the 
account.  The  account  of  itself  proves  nothing.  The  mak- 
ing out  of  an  account  against  the  estate  of  a  decedent,  its 
assignment,  and  the  filing  of  the  same,  create  no  legal  liability. 
The  correctness  of  the  claim  must  be  proved  by  competent 
and  sufficient  evidence,  before  the  court  can  allow  the  same. 
When  the  assignee  sues  upon  an  assigned  account  or  upon  a 
note  equitably  assigned,  and  makes  the  assignor  a  party,  to 
answer  as  to  his  interest  therein,  the  assignor  and  assignee 
are  not  adverse  parties.  Their  interests  are  identical.  This 
was  so  decided  by  this  court,  in  Cox  v.  DamSy  i6  Ind.  378, 
under  the  act  of  1855,  which  authorized  adverse  parties  to 
call  upon  each  other  to  testify.  The  court  held,  that  although 
they  occupied  nominally  adverse  positions  on  the  record, 
but  really  their  interests  were  identical,  and  not  adverse, 
hence,  Sample,  the  assignor,  was  not  a  competent  witness 
for  the  plaintiff  to  prove  the  alleged  claim.  The  same 
principle  applies  here  and  excludes  the  assignor,  the  object 
of  both  statutes  being  to  prevent  one  side  of  the  case  from 
being  shown  by  a  party  directly  interested  in  having  the 
same  made  out,  where  the  other  side  could  not  have  that 
advantage. 

To  hold  otherwise,  would  be  a  clear  evasion  of  the  statute, 
and  would  defeat  its  whole  purpose  and  intent.  It  would 
open  the  door  to  the  most  monstrous  wrongs.  The  assign- 
ment of  claims  would  become  frequent,  and  estates  would 
be  wasted,  eaten  up,  and  ruined  by  stale  and  dishonest  claims. 
We  are  very  clearly  of  the  opinion  that  the  court  erred  in 
permitting  John  F.  Hill,  the^issignor  of  the  claimi  to  testify 
as  a  witness  in  behalf  of  the  assignee. 
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It  is  next  insisted  by  the  counsel  for  appellant  that  the 
court  erred  in  permitting  the  appellee  to  prove  by  parol  an 
acknowledgment  of  the  correctness  of  the  account  and  the 
payment  of  the  sum  of  two  dollars  on  the  claim,  for  the  pur- 
pose of  taking  the  case  out  of  the  operation  of  the  statute 
of  limitations. 

No  acknowledgment  of,  or  promise  to  pay,  a  debt  barred 
by  the  statute  shall  be  sufficient  to  take  the  case  out  of  the 
operation  of  the  statute,  unless  the  same  shall  be  contained 
in  some  writing,  signed  by  the  party  to  be  charged  thereby. 
It  is  not  competent  to  prove  such  acknowledgment  or  prom- 
is,  by  parol. 

Part  payment  may  be  proved  by  parol.  An  admission  of 
continued  indebtedness  may  be  inferred  from  the  fact  of  part 
payment ;  but  the  court  is  not  allowed  to  imply  such  admis- 
sion as  an  inference  of  law.  It  must  be  left  to  the  jury.  It 
is  OTiXy  prima  facie  evidence,  and  may  be  rebutted  by  other 
evidence,  and  by  the  circumstances  mider  which  it  was  made. 
Further,  in  order  to  take  a  case  out  of  the  statute  by  part 
payment,  it  must  appear  that  the  payment  was  made  on 
account  of  the  debt  for  which  the  action  is  brought.  The 
force  and  efiect  of  part  payment  is  the  same  under  our  code 
that  it  was  at  common  law,  but  no  indorsement  or  memoran- 
dum of  any  pajrment  made  i^)on  any  instrument  of  writing, 
by  or  on  behalf  of  the  party  to  whom  the  payment  shsJl 
purport  to  be  made,  shall  be  deemed  sufficient  to  take  the 
case  out  of  the  operation  of  the  statute.  Kisler  v.  Sanders,. 
40  Ind  78. 

The  court  manifestly  erred  in  overruling  the  motion  for  a 
new  trial. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  grant  a  new 
trial,  and  for  further  proceedings  in  accordance  with  this, 
opinion. 

y.  L.  Mitchell  and  W.  A.  Ketcham,  for  appellant 

N.  B.  Thylor  QXid  E.  Taylor,  for  appellee. 
Vol.  XLIL- 
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Sheriff. — yudgmerU, — Execution  Against  yoint  Debtors, — When  a  judgment 
has  been  rendered  against  several  persons,  none  of  them  being  sureties,  and 
an  execution  is  issued  upon  the  judgment,  the  sheriff  is  not  bound  to  exhaust 
the  personal  property  of  all  the  defendants,  before  levying  upon  the  real  estate 
of  any  of  them. 

Same. — ^When  any  one  of  such  judgment  debtors  has  no  personal  property  sul>- 
ject  to  levy,  the  sheriff  may  levy  upon  his  real  estate. 

Same. — A  sheriff  is  not  bound  by  the  provisions  of  section  441  of  the  code  to 
go  to  the  party  whose  property  is  to  be  levied  upon,  to  get  him  to  exercise  the 
right  of  designating  what  property  is  to  be  levied  upon,  where  he  possesses 
such  right. 

Same. — Excessive  Levy. — ^Where  real  estate  'j&  levied  upon,  and  it  can  be 
divided,  it  is  the  duty  of  the  sheriff  to  sell  only  so  much  as  may  be  necessary 
to  satisfy  the  execution,  and  a  levy  upon  a  larger  tract  or  parcel  than  is  neoes> 
sary,  and  the  advertisement  thereof  for  sale,  cannot  be  objected  to  on  the 
ground  of  an  unreasonable  or  excessive  levy. 

APPEAL  from  the  Tipton  Common  Pleas. 

Downey,  J. — The  appellant  filed  his  complaint  against 
the  appellees,  to  which  they  demurred,  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action  ; 
the  demurrer  was  sustained  by  the  court,  the  plaintiff 
excepted,  and  final  judgment  was  rendered  for  the  defend- 
ants. The  plaintiff  appeals,  and  has  assigned  as  error  the 
sustaining  of  the  demurrer. 

The  complaint  states,  that  on  the  first  day  of  February,  1869, 
Murphy  Johnson,  and  HoUiday  recovered  a  judgment  in  said 
court  against  Jacob  W.  Stratford,  Thomas  W.  Stratford, 
James  A.  Franklin,  Harvey  Cox,  Joseph  Cooper,  and  John 
C.  Halley ;  that  an  execution  was  duly  issued  upon  said 
judgment  on  the  i6th  day  of  December,  1870,  and  placed 
in  the  hands  of  McCreary,  the  sheriff  of  said  county,  who 
afterward  levied  the  same  on  certain  real  estate,  being  one 
hundred  and  twenty  acres,  which  is  particularly  described  in 
the  complaint,  as  the  property  of  said  Cox,  and  which  said 
sheriff  advertised  for  sale  on  the  i8th  day  of  March,  1871. 
It  is  alleged  that  the  amount  claimed  to  be  due  on  the  judg- 
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ment  is  one  hundred  and  thirteen  dollars  and  eighteen  cents, 
for  which  sum  the  execution  issued ;  that  the  real  estate 
levied  upon  is  worth  the  sum  of  three  thousand  dollars ;  that 
ten  acres  of  it  would  be  ample  to  pay  the  judgment ;  that 
the  levy  is  unreasonable  and  excessive ;  that  the  plaintiff  is 
the  owner  in  fee  of  said  real  estate,  having,  on  the  25th  day 
of  January,  1870,  purchased  the  same  from  said  Cox,  and 
lias  ever  since  been  in  the  possession  thereof;  that  Cox, 
soon  after  the  sale  and  conveyance  of  said  property  to  plain- 
tiff, removed  to  parts  beyond  the  limits  of  the  State  of  Indi- 
ana, where  he  has  ever  since  remained ;  that  all  the  other 
<]efendants  in  said  judgment,  except  the  said  Stratfords,  are 
residents  of  the  county  of  Tipton,  Indiana,  and  are  the 
owners  of  personal  property,  and  especially  the  said  Joseph 
Cooper,  who  owns  large  amounts  of  personal  property, 
within  the  bailiwick  of  said  sheriff,  out  of  which  said  debt 
can  be  made,  subject  to  execution  and  levy,  and  was 
at  the  time  the  execution  came  to  the  hands  of  the  sherifi) 
and  still  is,  such  owner  of  said  property,  all  of  which  is 
liable  to  and  held  by  the  lien  of  such  execution.  It  is  also 
alleged  that  said  Cooper  is  the  owner  of  valuable  real  estate 
in  said  county,  liable  and  subject  to  be  levied  upon  by  said 
execution,  with  the  lien  of  said  judgment  upon  it;  that  the 
levy  upon  the  property  of  the  plaintiff  was  without  his 
knowledge  or  consent,  and  he  knew  nothing  of  the  same 
until  after  the  land  was  advertised  for  sale ;  that  the  *  said 
sheriff  is  about  to  sdl  his  said  real  estate,  and  will  sell  the 
same,  unless  restrained  by  legal  authority  from  so  doing. 

Prayer  for  an  injunction  and  for  general  relief.  The  com- 
plaint is  verified  by  the  affidavit  of  the  plaintiff.  A  tempo- 
rary injunction  was  granted,  which,  we  suppose  was  under- 
stood to  be  dissolved  when  the  final  judgment  was  rendered 
for  the  defendants,  although  no  order  was  made  with  reference 
to  it. 

The  judgment  defendants  are  all  principals.  Drake  must 
stand  in  the  same  position  as  Cox,  from  whom  he  purchased. 
The  question  is  this ;    When  a  judgment  has  been^  rendered 
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against  several  persons,  none  of  them  being  securities  far 
others,  and  an  execution  is  issued  upon  the  judgment,  must 
the  sheriff  exhaust  the  personal  property  of  all  the  execu- 
tion defendants  before  he  can  levy  upon  and  sell  the  real 
estate  of  any  of  them  ?  We  think  the  sheriff  was  not  bound 
to  exhaust  the  personal  property  of  all  the  defendants  before 
levying  upon  the  real  estate  of  any  of  them,  unless  the  statute 
requires  him  to  do  so.  It  is  only  by  statute  that  the  per- 
sonal estate  of  an  execution  defendant  is  made  primarily- 
liable.    The  statute  on  the  subject  reads  as  follows : 

"  In  all  cases  where  the  personal  estate  of  the  debtor^ 
subject  to  execution,  is  insufficient  to  satisfy  the  execution, 
the  real  estate  shall  be  exempt  from  levy  and  sale  until  the 
personal  estate  is  levied  upon  and  sold,  unless  the  debtor 
shall  direct  otherwise,  and  the  principal  messuage,  lands 
or  tenements  of  the  debtor,  or  upon  which  he  may  reside, 
shall  not  be  levied  upon  unless  other  property  can  not  be 
found  sufficient  to  satisfy  the  execution  in  the  hands  of  the 
sheriff/'  2  G.  &  H.  242,  sec.  444.  It  is  quite  evident  that 
the  word  "  insufficient/' in  the  foregoing  section,  is  a  mistake, 
that  the  prefix  should  be  lefl  off,  that  the  word  ''  sufficient" 
is  the  word  intended,  and  that  the  section  should  be  read  with 
that  change,  in  order  to  carry  out  the  manifest  intention  of 
the  legislature.  But  reading  the  section  thus,  it  does  not 
seem  to  sustain  the  position  assumed  by  the  appellant. 
When  there  is  but  a  single  execution  defendant,  there  is  no 
doubt  as  to  the  intention.  Then  the  personal  estate,  where 
it  is  sufficient,  must  [.be  first  sold.  The  section  does  not 
require  that  the  personal  estate  of  all  the  execution  defend- 
ants, where  there  are  several  of  them,  shall  be  exhausted 
before  the  real  estate  of  any  of  them  shall  be  levied  on  and 
sold.  We  think  that  when  any  one  of  them  has  no  personal 
property  subject  to  levy,  the  sheriff  may  levy  upon  his 
real  estate.  See  Starry  v.  Johnson^  32  Ind.  438,  and  cases 
there  cited.  But  it  is  insisted  that  a  demand  should  have 
been  made  of  Drake,  the  appellant,  and  that  he  should  have 
had  an  opportunity  to  designate  that  part  of  his  properQr 
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first  to  be  levied  upon.  As  the  judgment  was  a  lien  upon 
all  the  land,  and  as  it  was  all  subject  to  sale,  if  necessary,  to 
pay  the  debt,  and  as  no  other  property  of  Drake  was  liable  to 
be  sold,  we  do  not  see  the  force  of  the  objection.  But  how- 
ever this  may  be,  we  do  not  think  the  statute  requires  the 
sheriff  to  go  to  the  party  whose  property  is  to  be  levied 
upon,  to  get  him  to  exercise  the  right  of  designating,  where 
he  possesses  such  right.     2  G.  &  H.  241,  sec.  441. 

Again,  it  is  claimed  that  the  levy  was  unreasonable  and 
excessive,  and  that  for  this  reason  the  demurrer  should  have 
been  overruled.  We  do  not  think  so.  The  mere  levy  upon 
the  property  and  the  advertisement  of  it  could  do  no  harm. 
When  the  sheriff  came  to  sell  it,  it  was  his  duty  to  sell  only 
so  much  of  the  property  as  might  be  necessary  to  satisfy 
the  execution.  If  ten  acres  of  the  land  were  worth  enough 
and  would  sell  for  enough  to  satisfy  the  execution^  as  alleged, 
the  sheriff  should  sell  no  more,  unless  the  tract  could  not 
be  divided.     2  G.  &  H.  24^  sec  466. 

The  judgment  is  affirmed,  with  costs. 

Z7.  F.  Liftsday,  %  Green,  and  D.  Waugh,  for  appellant. 

N.  R,  Overman^  N.  W.  Parker ^  and  J.  T.  Cox,  for  appellees. 
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pKAcncB. — AssfgHment  of  Error* — Motion  for  New  Trial* — Error  in  permit-  "49     §5 

ing  a  deposition  to  be  read  in  evidence,  and  erroneous  instructions  given  to  ,147__61S 

the  jnry,  are  covered  by  an  assignment  of  error  in  overruling  a  motion  for 
a  new  trial,  if  such  mattert  are  properly  embraced  in  the  motion  for  a  new 
triaL 
SAME. — Motion  for  Norn  TriaL — A  motion  for  a  new  trial  on  the  ground  of 
error  of  law  occurring  at  the  trial  must  point  out  the  error  relied  upon  to 
sustain  the  motion.  So  of  error  in  giving  instructions,  the  instructions  ob- 
jected to  must  be  pointed  out.  So  of  irregularity  in  the  proceedings  of  the 
JBiy,  tbe  iarq^nlari^  o—plaingd  of  must  be  pointed  out. 
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Same. — BiU  of  £xcr^ions.-'~To  present  any  question  upon  a  motion  for  a  new 
trial,  on  the  ground  that  the  verdict  is  not  sustained  by  the  evidence,  or  that 
the  verdict  is  contrary  to  law,  or  that  excessive  damages  have  been  given, 
the  evidence  must  be  put  into  the  record  by  a  bill  of  exceptions. 

Same. — Ti»u  of  Filing, — Where  time  is  given,  extending  beyond  the  tenn» 
within  which  to  file  a  bill  of  exceptions,  the  record  must  show  affirmatively 
that  the  bill  was  filed  within  Oie  time  limited,  or  it  will  be  disregarded. 

Statute  of  Frauds. — Contract, — Titiie  of  Performance, — Where  no  time  is 
fixed  for  the  performance  of  a  contract,  or  where  it  is  to  be  performed  by  a 
cei^ain  day  (not  precluding  the  right  to  perform  sooner),. or  where  the  per- 
formance depends  upon  a  contingency  which  may  or  may  not  happen  within 
the  year,  the  contract  is  not  within  the  statute  of  frauds^ 

APPEAL  from  the  Martin  Circuit  Court. 

WoRDEN,  J. — Action  by  the  appellee  against  the  appellant. 
The  complaint  contained  two  paragraphs.  The  first  was 
upon  an  account  for  the  use  and  occupation  of  certain  real 
estate.  The  second  averred,  in  substance,  that  the  plaintiflT 
let  to  the  defendant  the  premises,  on  the  first  of  February; 
1862,  for  the  term  of  three  years  from  that  date;  in  consid- 
eration whereof,  the  defendant  agreed  that  he  would  "during^ 
said  term"  furnish  the  materials  and  enclose  the  land  with  a 
substantial  post  and  plank  fence;  that  pursuant  to  the  letting, 
the  defendant  took  possession  of  the  premises,  and  occupied 
the  same  during  said  term,  and  appropriated  the  rents  and 
profits  thereof  to  his  own  use,  but  wholly  failed  during  said 
term,  or  at  any  time  afterward,  to  enclose  the  land^  or  any^ 
part  thereof,  with  a  fence,  as  stipulated  for;  to  the  damage  of 
the  plaintiff  of  one  thousand  dollars. 

Issue,  trial  by  jury,  verdict  and  judgment  for  the  plaintifT 
for  the  sum  of  two  hundred  and  sixty  dollars. 

The  defendant  moved  for  a  new  trial,  and  filed  the  follow- 
ing reasons : 

"  1st.  Error  of  law  occurring  at  the  trial,  and  excepted  to 
by  the  defendant  at  the  time. 

**  2d.  Irregularity  in  the  proceedings  of  the  court,  by  which 
the  defendant  was  prevented  fix)m  having  a  fair  trial,  by  giv- 
ing to  the  jury  erroneous  instructions. 

"  3d.  That  the  verdict  of  the  jury  is  not  sustained  by  su& 
ficient  evidence. 
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**  4th.  The  verdict  of  the  jury  is  contrary  to  law. 
**  5th.  Excessive  damages. 

'*  6th.  Irregularity  in  the  proceedings  of  the  jury,  by  which 
the  defendant  was  prevented  from  having  a  fair  trial." 
This  motion  being  overruled,  the  defendant  excepted. 
The  errors  assigned  are : 

* 

"  1st.  The  circuit  court  erred  in  permitting  the  deposition  of 
W.  A.  Wilcox  to  be  read  in  evidence  on  the  trial  of  said  cause. 

*'2d.  In  giving  the  third  instruction  to  the  jury. 

"  3d.  In  giving  the  fourth  instruction  to  the  jury. 

'5th.  In  rendering  judgmenttipon  an  insufficient  complaint'' 
of  the  cause. 

"  5th.  In  rendering  judgment  upon  an  insufficient  complaint. 

All  the  errors  assigned,  preceding  the  fourth,  are  covered 
by  that. 

The  first,  second,  and  sixth  reasons  for  a  new  trial  are 
entirely  too  indefinite  and  uncertain  to  raise  any  question. 
The  second  urges  as  an  irregularity  the  "  giving  to  the  jury 
erroneous  instructions."  The  instructions  supposed  to  be 
erroneous  are  in  no  manner  identified  or  pointed  out,  either 
by  number  or  otherwise.  This,  it  has  been  held  in  a  great 
number  of  cases,  is  insufficient.  The  third,  fourth,  ancf  fifth 
reasons  for  a  new  trial  depend  for  their  validity  upon  the 
evidence.  But  the  evidence  is  not  legitimately  in  the  record, 
nor  are  the  instructions. 

On  the  overruling  of  the  motion  for  a  new  trial,  sixty 
days  were  given  "  to  prepare  and  file  *'  a  bill  of  exceptions. 
Afterward,  two  bills  of  exceptions  were  filed  by  the  appel- 
lant; one  containing  the  evidence,  and  the  other  the  instruc- 
tions given.  These  bills  appear  to  have  been  signed  within 
the  time  limited,  but  when  they  were  filed  does  not  appear. 
There  is  no  note  or  memorandum  indicating  the  time  of  the 
filing  thereof.  It  has  been  held,  in  a  large  number  of  cases, 
that  where  time  is  given  after  the  term,  in  which  to  file  a  bill 
of  exceptions,  the  record  must  show  affirmatively  that  it 
was  filed  within  the  time  limited,  or  it  will  be  disregarded 

We  have,  however,  looked  through  the  evidence  as  con- 
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tained  in  the  bill  of  exceptions,  and  find  no  ground  to  disturb 
the  verdict  The  evidence  was  conflicting^  and  had  to  be 
reconciled  or  some  portions  of  it  disregarded. 

What  we  have  said  disposes  of  all  the  errors  assigned, 
except  the  fifth,  which  is  the  last.  It  is  urged  that  the 
complaint  is  bad  because  it  shows  a  contract  void  by  the 
statute  of  frauds,  not  being  reduced  to  writing. 

.  This  objection  has  no  application  to  the  first  paragraph  of 
the  complaint,  and  is  not  well  taken  as  to  the  second.  The 
letting,  as  alleged  in  the  second  paragraph,  was  for  a  term 
of  three  years,  and  "  leases  not  exceeding  the  term  of  three 
years  "  are  excepted  from  the  operation  of  the  statute  of 
frauds.  I  G.  &  H.  348,  sec.  i,  clause  5.  But  it  is  ui^ed, 
that  as  the  fence  was  to  be  built  during  the  three-year  term, 
the  defendant's  contract  was  not  to  be  performed  within  a 
year,  and  hence  comes  within  that  clause  of  the  statute 
which  requires  agreements  not  to  be  performed  within  one 
year  from  the  making  thereof  to  be  reduced  to  writing.  We 
shall  not  stop  to  enquire  whether,  inasmuch  as  the  lease  was 
not  within  the  statute,  the  whole  contract  was  not  exempt 
from  its  operation.  The  defendant  had  the  whole  term  of 
three  years  in  which  to  build  the  fence;  but  he  might  have 
built  it  within  a  year  from  the  letting,  in  strict  accordance 
with  the  terms  of  the  alleged  contract.  The  rule  is,  "  that 
where  no  time  is  fixed  for  the  performance  of  the  contract, 
or  where  it  is  to  be  performed  by  a  certain  day  (not  pre- 
cluding the  right  to  perform  sooner),  or  where  the  perform- 
ance depends  upon  a  contingency  which  may  or  may  not 
happen  within  a  year,  the  contract  is  not  within  the  statute." 
WUsan  v.Raj,  13  Ind.  i 

The  defendant's  contract  was  clearly  not  within  the  statute. 

There  is  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 

The  judgment  below  is  affirmed,  with  costs  and  five  per 
cent  damages. 

5.  W.  Skarl,  for  appellant. 

N.  F.  MaloU^d  T.  R.  Cobb,  for  appellee.  1 
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Fleadimg*— i'or/^  m  .^iv/Wvx/.-— Where  in  a  complaint  on  a  promissory  note  it 
is  alleged  that  the  note  was  indorsed  to  the  plaintiff,  an  answer  alleging  that  the 
plaintiff  is  not  the  real  party  in  interest  amounts  to  nothing ;  nor  does  an 
allegation  that  the  payee  of  the  note  sold  and  assigned  it  to  die  plaintiff  and 
certain  other  persons,  meet  the  allegation  that  it  was  indorsed  to  the  plain- 
tiff. 

New  Trial. — MoHon* — That  the  court  etroneonsly  sustained  a  motion  to  strike 
oat  certain  pleadings,  is  not  a  cause  for  a  new  trial. 

APPEAL  from  the  Madi.son  Circuit  Court. 

Downey,  J. — ^This  was  aft  action  by  the  appellees,  as  the 
indorsees  of  one  Noland,  the  payee,  against  the  appellant,  as 
the  maker  of  a  promissory  note,  a  copy  of  which  is  filed 
with  the  complaint.  The  appellant  answered  in  nine  para- 
graphs. The  fourth  and  fifth  v/ere  stricken  out  on  motion  of 
the  plaintiffs.  Demurrers  were  sustained  to  the  first,  seventh, 
and  ninth  paragraphs.  There  was  a  reply  by  general  denial 
to  the  other  paragraphs.  The  issues  were  tried  by  the  court, 
there  was  a  finding  for  the  plaintifis,  a  motion  for  a  new 
trial,  made  by  the  defendant,  was  overruled,  and  there  was 
final  judgment  for  the  plaintifls. 

Three  errors  are  assigned  by  the  appellant  in  this  court 
I.  The  striking  out  of  the  fourth  and  fifth  paragraphs  of 
the  answer.  2.  The  sustaining  of  the  demurrer  to  the  first, 
seventh,  and  ninth  paragraphs  of  the  answer.  ^'3.  The 
refusal  to  grant  a  new  trial. 

It  is  conceded  by  counsel  for  the  appellant  that  the 
same  facts  set  up  in  the  fourth  and  fifth  paragraphs  of  the 
answer  were  admitted  under  the  third  paragraph,  and  that 
the  striking  out  of  the  fourth  and  fifth,  if  an  error,  was  one 
which  did  not  harm  the  appellant.  We  need  not,  therefore, 
examine  that  error,  if  an  error  it  was. 

The  first,  s^enth,  and  ninth  paragraphs  of  the  answer 
set  up,  in  substance,  that  the  plaintiffs  are  not  the  real  parties 
in  interest,  and  allege  that  the  note  is  the  property  of  the 
plaintifls  and  certain  other  peisons,  including  the  defendant. 
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all  of  whom  are  residents  of  Madisoh' county ;  that  Noland, 
the  payee  of  the  note,  for  a  valuable  consideration,  befdre 
the  commencement  of  this  suit,  sold  and  assigned  said  note 
to  all  the  persons  named,  jointly ;  and  that  each  and  all  of 
said  persons  are  of  full  age,  more  than  twenty-one  years  old, 
of  sound  mind,  have  no  guardian,  and  need  none. 

The  complaint  alleges  an  indorsement  of  the  note  by 
Noland  to  the  appellees,  and  the  legal  effect  of  the  indorse- 
ment was  to  vest  the  ownership  of  the  note  in  them,  and 
these  paragraphs  do  not  properly  controvert  that  fact.  The 
allegation,  that  the  plaintiffs  were  not  the  real  parties  in  inter- 
est, amounts  to  nothing  in  opposition  to  the  admitted  fact 
that  the  note  was  indorsed  to  them.  The  allegation  that 
Noland  sold  and  assigned  the  note  to  all  the  persons  named 
does  not  meet  the  allegation  that  it  was  indorsed^  to  the 
plaintifTs.  It  may  have  been  indorsed  to  the  plaintiffs  and 
afterward  sold  and  assigned  to  the  other  persons.  Examine 
the  foUpwing  cases  on  this  subject :  Lamson  v.  FaHs^  6  Ind. 
309 ;  Swift  V.  Ellsworth^  10  Ind.  205  ;  Garrison  v.  Clark^ 
II  Ind.  369;  Elder  V.  Smithy  16  Ind.  466.  Had  the 
defendant  denied  the  indorsement  of  the  note  to  the  plain- 
tiffs, had  he  alleged  the  sale  and  assignment  of  the  n'ote  to 
such  other  persons  before  the  indorsement  to  the  plaintiffs, 
or  had  he  pleaded  in  proper  form  the  non-joinder  of  the 
parties  interested  jointly  with  the  plaintiffs,  as  indorsees  of 
the  note,  the  question  might  have  been  different. 

The  reasons  for  a  new  trial  as  contained  in  the  written 
motion,  are :  Excessive  damages.  2.  The  recovery  was 
for  too  great  an  amount  3.  The  decision  of  the  court  is 
not  sustained  by  sufficient  evidence.  4.  The  finding  is 
contrary  to  law.  5.  Because  the  court  sustained  the  motion 
to  strike  out  the  fourth  and  fifth  paragraphs  of  the  answer. 
6.  Because  the  court  erred  in  admitting  illegal  evidence  in 
this  cause,  over  the  objection  of  the  defendant,  in  this,  that  he 
admitted  John  Davis,  as  a  witness  tagive  his  opinion  in  rela* 
tion  to  a  certain  indictment  non-prossed  against  Henry  V« 
Clinton,  and  in  permitting  said  witness  to  give  his  opinion. 
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that  a  certain  suit  then  pending  in  the  Madison  court  of 
common  pleas  against  said  Henry  V.  Clinton  and  the  defend- 
ant to  this  action,  Berryman  Shafer,  could  have  been  sus- 
tained. 

I  and  2.  The  amount  of  the  note  on  which  the  action 
was  brought  is  two  thousand  dollars.  It  is  dated  February 
2d,  1868,  at  one  day  afterdate.  The  judgment  was  rendered 
on  the  24th  day  of  December,  1869,  for  twenty-two  hundred 
and  twenty  dollars.    The  damages  are  not  excessive. 

3  and  4.  We  have  read  the  evidence  attentively,  and  find 
that  upon  the  question  mainly  relied  upon  by  the  defendant, 
it  was  contradictory  to  such  an  extent  as  to  forbid  an 
interference  with  the  result  in  the  circuit  court.  The  main 
question  was,  whether  the  consideration  of  the  note  was  the 
abandonment  of  a  prosecution  for  larceny  against  one  Clin- 
ton, or  whether  it  was  the  settlement  and  dismissal  of  a  civil 
action  against  Clinton  and  the  appellant.  If  the  former  was  the 
consideration,  then  it  is  insisted  by  the  defendant  below,  that 
the  consideration  of  the  note  was  illegal,  and  the  note  void, 
and  this  was  one  of  the  defences  set  up  in  the  answer.  Upon 
this  point  the  evidence  is  directly  contradictory. 

5.  The  fifth  reason  why  a  new  trial  should  have  been 
granted  is  no  cause  for  granting  a  new  trial  in  any  case.  It 
relates  to  the  pleadings,  and  not  to  the  trial. 

6.  The  evidence  of  Judge  Davis,  to  the  introduction  of 
which  objection  was  made,  is  as  follows :  "  I  had  been  Mr. 
Noland's  counsel  from  the  time  the  money  is  supposed  to  have 
been  stolen.  I  investigated  the  case  closely,  to  ascertain 
whether  the  case  could  be  sustained,  but  was  satisfied  that 
it  could  not  be  sustained.  But  I  was  satisfied  that  there  was 
evidence  to  support  Noland's  claim  to  the  money  and  note 
deposited  by  Clinton  with  Noland."  The  defendant  objected 
to  the  said  statement,  on  the  ground  that  it  was  giving  the 
opinion  of  the  witness,  and  that  it  was  not  pertinent  to  the 
issue  in  the  cause.  The  question  at  issue  was,  whether  the 
consideration  of  the  note  was  the  dismissal  of  the  criminal 
prosecution,  or  whether  it  was  the  settlement  of  the  civil 
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action.    We  do  not  quite  see  how  it  could  be  material  to  the 

determination  of  this  question  whether  the  indictment  or  the 

civil  action  was  well  grounded  or  not,  or  could  or  could  not 

have  been  sustained.     Should  we  hold  that  this  evidence 

was  improperly  admitted  with  reference  to  that  fact,  it  would 

still  be  left  in  the  same  uncertainty  as  it  now  is,  whether  the 

note  was  given  as  the  consideration  of  the  dismissal  of  the 

one  action  or  the  other.    We  are  inclined  to  regard  the 

evidence  as  so  far  immaterial  that  it  could  not,  whether 

improperly  admitted  or  not,  have  the  effect  to  change  the 

result  of  the  trial  of  the  cause,  or  justify  a  reversal  of  the 

judgment. 

The  judgment  is  affirmed,  with  costs. 

W.  R.  Pierse^  H.  D.  Thompson^  and  H^  Craven^  for  appel- 
lant 
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Descent. — Widow, — Staiute  C&minud, —  Under  sectioii  27  of  the  statute  of 
descents  (i  G.  &  H.  296),  the  surviving  wife  does  not  take  by  descent  as  an 
heir,  but  by  virtue  of  her  marital  relation. 

Same. — Claim  under  Unrecorded  Deed, — A  widow  claiming  under  an  unre- 
corded deed  of  conveyance  of  real  estate  executed  to  her  husband  will  hold 
one-third  of  the  real  estate  against  subsequent  purchasers  for  value  who  had 
notice  of  the  uaiecorded  convejraace  to  her  husband. 

Conveyance. — Resulting  Trust, — If  A.  receives  the  money  of  B.  for  B.'s  use 
and  benefit,  the  investment  of  the  same  in  real  estate  by  A.  and  his  taking  the 
deed  in  his  own  name  will  create  a  resulting  trust  in  favor  of  B. 

Same. — Recitals  in  a  Deed. — Notice, — Where  recitals  in  a  deed  of  convejrance 
of  real  estate  show  that  the  grantor  pnchased  the  real  estate  as  the  agent  of ' 
the  grantee,  and  that  he  held  the  title  in  trust  for  the  grantee,  and  that  the 
grantee  recognized  and  adopted  the  acts  of  the  grantor  as  his  agent,  and 
gave  his  assent  to  the  trust,  and  received  the  benefits  thereof  by  accepting 
the  deed  of  the  grantor,  the  grantee  is  chaigeable  with  any  notice  or  knowl* 
edgi;  possessed  by  the  gzautor  affectum  the  title  to  the  real  estate  conveyed. 
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Notice. — PrUuipal  and  Agent, — Trustee  and  Beneficiary. '^'^o^ioa  to  rq 
agent  is  notice  to  his  principal,  and  notice  to  a  trustee  is  notice  to  h:3  bene- 
6ciaTy. 

Practice. — Motion  for  Judgment  on  Special  Finding, — Motion  for  New  Trial. 
A  motion  for  judgment  on  special  findings,  notwithstanding  the  general  ver- 
dict, may  be  made,  without  losing  the  right  to  afterward  move  for  a  new  trial. 

APPEAL  from  the  Marion  Common  Pleas. 

BusKiRK,  J. — ^This  was  an  action  for  the  partition  of  certain 
real  estate  in  the  city  of  Indianapolis,  brought  by  the  appel- 
lee, Sinah  May,  who  was  the  widow  of  Allen  May,  deceased, 
against  the  heirs  at  law  of  said  Allen  May,  and  Patrick  Bran- 
non and  his  wife  Judy,  and  Michael  Brannon,  and  James 
Brannon. 

During  the  progress  of  the  cause,  the  death  of  James 
Brannon  was  suggested;  but  as  his  interest  in  the  land,  upon 
his  death,  devolved  upon  the  other  Brannons  who  were  par- 
ties, no  new  parties  were  made. 

The  facts  in  the  cause,  as  gathered  from  the  evidence,  are 
substantially  as  follows: 

On  the  25th  day  of  August,  1855,  one  Alexander  Jones, 
who  then  owned  the  land,  conveyed  the  same  to  Allen 
May.  This  deed  from  Jones  to  May  was  not  recorded  until 
June  29th,  i860.  On  the  27th  day  of  February,  1856,  Jones 
conveyed  the  property  to  Patrick  Brannon,  and  the  deed 
was  recorded  within  a  few  days  after  its  execution.  The 
deed  from  Jones  to  Patrick  Brannon  was  executed  in  consid- 
eration of  the  sum  of  five  hundred  dollars,  which  Patrick 
Brannon  had  lent  to  Allen  May,  and  the  deed  was  taken 
from  Jones  instead  of  May,  by  the  procurement  of  May,  in 
order  to  avoid  any  liens  upon  the  property  as  against  May. 
Patrick  Brannon  had  full  notice  that  the  property  had  been 
conveyed  to  May,  and  that  the  deed  was  still  in  existence 
and  in  the  possession  of  May.  No  consideration  passed 
from  Brannon  to  Jones  for  the  property.  The  money  which 
Patrick  had  lent  to  May  belonged  to  Michael  and  James 
Brannon,  the  two  sons  of  the  said  Patrick,  which  had 
come  to  them  from  the  estate  of  their  grandmother,  and 
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^hich  Patrick  then  had  in  his  hands  and  held  in  trust  for 
said  Michael  and  James.  The  purchase  was  in  reality  made 
for  Michael  and  James,  and  the  deed  was  inadvertently  taken 
in  the  name  of  Patrick.  The  conveyance  from  Patrick  to 
Michael  and  James  was  made  on  the  19th  of  September, 
1857.  Such  conveyance  was  not  based  upon  any  new  con- 
sideration, moving  from  Michael  and  James  to  Patrick,  but 
the  sole  purpose,  as  expressed  therein,  was  to  vest  in  them 
the  legal  title,  they  already  having  the  equitable  title  to  such 
property,  the  same  having  been  purchased  with  their  money 
and  for  their  use  and  benefit. 

Allen  May  died  on  the  19th  day  of  July,  i860. 

On  these  facts,  the  jury  trj'ing  the  cause  found  and  the 
court  adjudged,  over  a  motion  by  the  Brannons  for  a  new 
trial,  that  the  widow,  Sinah  May,  was  entitled  to  an  undi- 
vided one-third  of  the  premises,  Michael  Brannon  to  one- 
third,  and  the  heirs  of  James  Brannon  to  one-third. 

The  Brannons  claim  the  entire  property,  to  the  exclusion 
of  the  widow.  It  is  not  disputed  that  Michael  and  James 
Brannon  were  purchasers  for  a  valuable  consideration.  A 
precedent  debt  would  seem  to  be  a  valuable  consideration 
for  the  conveyance  of  real  estate.     Work  v.  Brayton,  5  Ind- 

396. 

Regarding  Michael  and  James  Brannon  as  such  purchas- 
ers, the  question  arising  upon  the  facts  is  reduced  to  narrow 
limits.  They  claim  title  through  their  father,  and  he  through 
Jones,  who,  it  is  conceded,  was  the  owner  of  the  property. 

The  deeds  from  Jones  to  Patrick,  and  from  Patrick  to 
Michael  and  James,  were  duly  recorded  before  the  deed  from 
Jones  to  May  was  recorded.  Can  the  widow,  claiming  under 
an  unrecorded  deed  to  her  husband,  hold  one- third  of  the 
property,  as  against  them  ? 

To  answer  this  question,  we  must  look  to  the  statutory 
provisions  bearing  upon  it.  We  have  the  following  pro- 
visions in  the  statute  of  descents,  i  G.  &  H.  294,296: 

**Sec.  17.  If  a  husband  die  testate,  or  intestate,  leaving  a 
widow,  one-third  of  his  real  estate  shall  descend  to  her  in 
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fee  simple,  free  from  all  demands  of  creditors :  Provided, 
however.  That  where  the  real  estate  exceeds  in  value  ten 
thousand  dollars,  the  widow  shall  have  one-fourth  only,  and 
where  the  real  estate  exceeds  twenty  thousand  dollars,  one- 
fifth  only  as  against  creditors." 

"Sec.  27.  A  surviving  wife  is  entitled,  except  as  in  sec.  17 
excepted,  to  one-third  of  all  the  real  estate  of  which  her 
husband  may  have  been  seized  in  fee  simple,  at  any  time 
during  the  marriage,  and  in  the  conveyance  of  which  she 
may  not  have  joined,  in  due  form  of  law ;  and  also  of  all  lands 
in  which  her  husband  had  an  equitable  interest  at  the  time 
of  his  death :  Provided,  That  if  the  husband  shall  have  left 
a  will,  the  wife  may  elect  to  take  under  the  will  instead  of 
this  or  the  fdregoing  provisions  of  this  act.*' 

It  is  argued  by  the  counsel  for  the  appellants,  that,  inas- 
much as  the  surviving  widow  takes  one-third  of  the  real 
estate  as  heir  to  her  husband,  and  inasmuch  as  the  husband 
had  no  right  to  the  property  in  question  at  the  time  of  his 
death,  there  was  nothing  in  him  for  the  widow  to  inherit. 

We  have  held,  in  the  case  of  May  v.  Fletcher,  40  Ind« 
575,  that  under  section  27  of  the  statute,  above  quoted, 
the  surviving  wife  does  not  take  by  descent  as  an  heir,  but 
in  virtue  of  her  marital  relation. 

By  that  section  she  is  entitled  to  one-third  (save  as  therein 
excepted)  of  all  the  real  estate  of  which  her  husband  was 
seized  in  fee  simple  at  any  time  during  the  marriage,  in  the 
conveyance  of  which  she  has  not  joined,  although  the  hus- 
band may  have  conveyed  it,  or  it  may  have  been  sold  upon 
execution  against  him.  The  heirs  generally  of  the  husband, 
of  course,  take  nothing  in  such  estate.  We  are  entirely 
satisfied  with  the  ruling  in  the  above  case,  and  the  reason- 
ing by  which  it  is  supported. 

The  fact  that  the  husband  did  not  die  seized  of  the  prop- 
erty is  no  reason  why  the  widow  may  not  take  the  interest 
claimed  by  her. 

If  Michael  and  James  Brannon  are  not  purchasers  for 
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value  aad  without  notice  of  the  conveyance  from  Jones  to 
May,  we  are  quite  clear  that  the  widow's  claim  is  valid, 
against  them.  If  Michael  and  James  are  not  protected  by- 
reason  of  being  purchasers  for  value  and  without  notice,  the 
case  is  very  similar  to  that  of  Sutton  v.  Jervis^  31  Ind.  265. 

We  proceed  to  inquire  whether  Michael  and  James  Bran- 
non are  purchasers  for  value  and  without  notice  of  the  con- 
veyance from  Jones  to  May. 

We  have  the  following  statute : 

"  No  conveyance  of  any  real  estate  in  fee  simple,  or  for 
life,  or  of  any  future  estate,  and  no  lease  for  more  than  three 
years  from  the  making  thereof,  shall  be  valid  and  effectual 
against  any  person  other  than  the  grantor,  his  heirs  and 
devisees,  and  persons  having  notice  thereof,  unless  it  is  made 
by  deed  recorded  within  the  time  and  in  the  manner  provided 
in  this  act."    Sec.  11,  i  G.  &  H.  259. 

Section  16  of  said  act  provides,  that  "  every  conveyance 
or  mortgage  of  lands,  or  of  any  interest  therein,  and  every 
lease  for  more  than  three  years,  shall  be  recorded  in  the 
recorder's  office  of  the  county  where  such  lands  shall  be  situ- 
ated ;  and  evety  such  conveyance  or  lease  not  so  recorded 
within  ninety  days  from  the  execution  thereof,  shall  be  fraud- 
ulent and  void  as  against  any  subsequent  purchaser  or  mort- 
gagee in  good  faith  and  for  a  valuable  consideration."  i  G. 
&  H.  260. 

It  is  declared  by  section  1 1,  above  quoted,  that  a  deed  of 
conveyance  in  fee  simple,  or  for  life,  or  of  any  future  estate, 
shall  be  valid  and  effectual  against  the  grantor,  his  heirs  anfd 
devisees  and  persons  having  notice  thereof,  although  it  may 
not  be  recorded  within  the  time  and  in  the  manner  provided 
in  section  16  of  said  act  The  deed  from  Jones  to  May  was 
valid  and  effectual  as  against  Jones,  his  heirs,  and  devisees 
and  persons  having  notice  thereof,  although  not  recorded. 

It  is  provided  by  section  16  of  said  act,  that  such  deed  was 
fraudulent  and  void  as  against  any  subsequent  purchaser  or 
mortgagee  in  good  faith  and  for  a  valuable  consideration, 
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unless  the  same  was  recorded  within  ninety  days  from  the 
execution  thereof. 

It  was  held  by  this  court, in  MsTti  v.  Rathbone^zi  Ind. 454, 
that  "the  record  of  a  conveyance,  which  was  not  recorded 
within  the  period  prescribed  by  law,  but  was  recorded  there-, 
after,  would  constitute  notice  to  all  purchasers  after  the  con- 
veyance was  so  placed  upon  the  record." 

The  ruling  in  the  above  case  was  adhered  to  in  the  case  of 
Trislerv.  Trisler,  38  Ind.  282. 

It  is  claimed  by  counsel  for  appellants,  that  Michael  and 
James  Brannon  were  purchasers  of  the  property  in  dispute  for 
value  and  without  notice  that  Jones  had  conveyed  it  to  May. 

It  is,  on  the  other  hand,  insisted  by  counsel  for  the  appel- 
lee, that  Patrick  Brannon  took  the  conveyance  from  Jones 
with  full  knowledge  that  he  had  previously  conveyed  the 
same  to  May ;  that  Patrick,  in  making  such  purchase  and 
in  taking  such  conveyance,  acted  as  the  trustee  or  agent  of 
Michael  and  James;  that  he  made  the  purchase  with  their 
means  and  for  their  use  and  benefit;  that  notice  to  the  agent 
or  trustee  is  notice  to  the  principal  or  beneficiaries ;  that  if" 
one  assumes  to  act  as  agent  of  another,  and  causes  an  act 
to  be  done  for  him  of  which  the  latter  afterward  takes  the 
benefit,  he  must  take  it  charged  with  notice  of  such  matters 
as  appear  to  have  been  at  the  time  within  the  knowledge  <ir 
recollection  of  the  agent. 

It  was  found  by  the  jury,  in  answer  to  a  special  injerrogar- 
tory  submitted  to  them,  that  at  the  time  Jones  conveyed  the 
property  to  Patrick  Brannon,  he  had  full  knowledge  that 
Jones  had  previously  conveyed  such  property  to  Allen  May.. 

We  proceed  to  inquire  whether  Patrick  Brannon^  in  mak- 
ing said  purchase  and  in  taking  such  conveyance,  acted  as 
the  trustee  or  agent  of  Michael  and  James,  and  whether  such 
purchase  was  made  with  their  means  and  for  their  use  andl 
benefit 

Michael  and  James  Brannon  claim  title  to  the  property  by- 
virtue  of  the  deeds  of  conveyance  from  Jones^  to  Patrick: 
Vol.  XLIL— 7 
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and  from  Patrick  to  them.  These  deeds  were  read  in  evi- 
dence. The  deed  from  Jones  to  Patrick  was  in  the  ordinary 
form  of  warranty  deeds.  The  deed  from  Patrick  to  Michael 
and  James  was  as  follows : 

"  Whereas  Margaret  Sullivan,  by  her  last  will  and  testa- 
*  ment,  bequeathed  to  James  Brannon  and  Michael  Brannon, 
the  children  of  Patrick  Brannon  and  Judy  Brahnon,  his  wife, 
and  the  grandchildren  of  Margaret  Sullivan,  the  sum  of  six 
hundred  dollars,  which  was  paid  to  the  said  Patrick  for  the 
use  and  benefit  of  James  and  Michael ;  and  whereas  said 
sum  so  received  was  invested  in  the  purchase  of  the  real 
estate  hereinafter  described,  and  the  deed  thereto  was  made 
to  said  Patrick,  instead  of  the  said  James  and  Michael  ; 

'*  Now,  therefore,  to  the  end  that  said  property  shall  be 
held  by  said  James  and  Michael,  to  whom  the  same  property 
belongs,  the  said  Patrick  Brannon  and  Judy  Brannon,  his 
wife,  residing  in  the  county  of  Marion  and  State  of  Indiana, 
in  consideration  of  the  above  recited  facts,  do  hereby  con-  * 
vey  and  warrant  to  the  said  James  Brannon  and  Michael 
Brannon  and  their  heirs  and  assigns  forever,  the  above  men- 
tioned real  estate,  which  is  situated  in  the  county  of  Marion 
and  State  of  Indiana,  and  is  particularly  described  as  follows, 
to  wit :  The  west  half  of  lot  number  twenty-six  (26)  as 
marked  and  described  on  Samuel  Henderson's  recorded  plat 
of  his  addition  to  the  city  of  Indianapolis,  being  a  part  of 
the  east  half  of  the  north-east  quarter  of  section  thirty-five 
(35),  township  sixteen,  north  of  range  three  east, — said  part 
of  said  lot  hereby  conveyed  containing  one  acre,  more  or  less. 

"  In  witness  whereof,  the  said  Patrick  Brannon  and  Judy 
Brannon,  his  wife,  have  hereunto  set  their  hands  and  seals 
this  nineteenth  day  of  September,  A.  D.  1857. 

his 

"Patrick  X  Brannon,  [seal] 

mark, 
her 

"Judy  X  Brannon,  [seal] 

mark. 

"Witness,  C  C.  Hines." 

The  above  deed  was  duly  acknowledged  and  recorded. 
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The  receipt  of  the  money  of  James  and  Michael  Brannon 
by  Patrick,  for  their  use  and  benefit,  his  investment  of  the 
same  in  the  property  in  dispute  and  his  taking  the  deed  in 
his  own  name,  created  a  resulting  trust  in  their  favor.  Mr. 
Story  says: 

''The  most  simple  form,  perhaps,  in  which  such  an  implied 
trust  can  be  presented,  is  that  of  money,  or  other  property, 
delivered  by  one  person  to  another,  to  be  by  the  latter  paid 
or  delivered  over  to  and  for  the  benefit  of  a  third  person. 
In  such  a  case  the  party  so  receiving  the  money,  or  other 
property,  holds  it  upon  a  trust ;  a  trust  necessarily  implied 
from  the  nature  of  the  transaction,  in  favor  of  such  benefi- 
ciary, although  no  express  agreement  has  been  entered  into,  to 
that  effect" 

He  proceeds  to  say,  however,  that  **the  trust  is  not,  under 
all  circumstances,  absolute ;  for  if  the  trust  is  purely  volun- 
tary, and  without  any  consideration,  and  the  beneficiary  has 
not  become  a  party  to  it  by  his  express  assent  after  notice 
of  it,  it  is  revocable ;  and  if  revoked,  then  the  original  trust  is 
gone,  and  an  implied  trust  results  in  favor  of  the  party  who 
originally  created  it"  Story  Eq.  Jur.,  sec.  1 196,  and  author- 
ities there  cited. 

In  the  case  in  judgment,  James  and  Michael  became  par- 
ties to  it  by  their  express  assent,  for  they  recognized  Patrick 
as  their  trustee  or  agent  and  received  the  benefits  of  such 
trust 

It  is  settled  that  if  one  assume  to  act  as  the  agent  of 
another,  and  cause  an  act  to  be  done  for  him  of  which  the 
latter  afterward  takes  the  benefit,  he  must  take  it  charged 
with  notice  of  such  matters  as  appear  to  have  been  at  the 
time  within  the  knowledge  and  recollection  of  the  agent,  i 
Hovey  w ,  Blanchard,  13  N.  H.  145;  Hicm  v.  Mill,  13  Ves.  | 
120;  jFcnnings  v.  Moore ^  2  Vern.  609;  Brotherton  v.  Hatt,  2 
Vern.  574;  2  Livermore  Agency,  236-7;  Story  Agenc}% 
sec.  131.  .    . 

James  and  Michael  Brannon  claim  title  under  and  by  vir- 
tue of  the  deed  from  Patrick  to  them.    There  are  certain 
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recitals  of  facts  in  such  deed.  They  are,  that  Patrick  re- 
ceived six  hundred  dollars  which  belonged  to  James  and 
Michael ;  that  he  invested  the  same  in  the  purchase  of  the 
premises  in  controversy  and  took  the  conveyance  in  his  own 
name,  when  the  property  properly  and  really  belonged  to 
them ;  and  that  the  conveyance  was  made  for  the  purpose 
of  vesting  in  them  the  legal  title,  they  being  the  equitable 
owners  thereof. 

Are  such  recitals  binding  and  conclusive  upon  James  and 
Michael  and  their  privies  in  blood  and  estate  ?  Herman 
Estoppel,  251,  says: 

**  In  regard  to  recitals  in  deeds,  all  parties  to  a  deed  are 
bound  by  the  recitals  therein,  which  operate  as  an  estoppel, 
working  on  the  interest  of  the  land ;  if  it  be  a  deed  of  con- 
veyance, binding  both  parties  and  privies,  privies  in  blood, 
privies  in  estate,  and  privies  in  law.  Between  such  parties 
and  privies  the  deed  or  other  matter  recited  need  not  at  any 
time  be  otherwise  proved.  The  recital  of  it  in  the  subsequent 
deed  being  conclusive.  It  is  such  conclusive  evidence  that  it 
can  not  be  averred  against,  and  which  forms  a  muniment  of 
title."  See  Bigelow  Estoppel,  from  page  295  to  318,  and 
authorities  there  cited. 

It  was  held  by  this  court,  in  Wiseman  v.  Hutchinson^  20 
Ind.  40,  that  where  a  subsequent  purchaser  might  learn  the 
existence  of  a  vendor's  lien  by  examining  the  title  deeds 
which  constitute  necessary  links  in  the  chain  of  his  own  title, 
he  will  be  chargeable  with  notice  of  the  existence  of  such 
lien,  although  he  may  not  have  actually  examined  those 
deeds,  and  they  may  not  have  been  recorded. 

It  is  well  settled  by  the  authorities  referred  to  in  the  note 
to  the  above  case,  that  the  purchaser  of  real  estate  is  pre- 
sumed to  have  examined  the  deeds  necessary  to  make  out 
his  chain  of  title,  and  under  which  he  claims,  and  is  bound 
by  the  recitals  in  such  deeds.  See  also  2  White  &  T.  Lead. 
Cas.  132,  and  the  numerous  cases  there  referred  to. 

If  a  purchaser  is  bound  by  the  recitals  in  the  prior  deeds 
which  constitute  his  chain  of  title  and  under  which  he  claims^ 
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surely  it  will  not  be  controverted  that  he  is  bound  by  the 
recitals  in  a  deed  to  himself. 

The  recitals  in  the  deed  from  Patrick  to  James  and  Michael 
conclusively  show  that  Patrick  acted  as  their  agent  in  the 
purchase  of  the  property,  and  that  he  held  the  same  in  trust 
for  them,  and  that  they  recognized  and  adopted  his  acts  as 
their  agent,  gave  their  express  assent  to  the  trust,  and 
received  the  benefits  thereof. 

It  remains  toinquire  whether  notice  to  an  agent  or  trustee 
is  notice  to  the  principal  or  the  beneficiary. 

It  is  well  and  firmly  setded  by  the  whole  weight  and  cur- 
rent of  authorities,  that  notice  to  an  agent  is  notice  to  the 
principal,  and  that  notice  to  a  trustee  is  notice  to  the  bene- 
ficiary, and  in  support  of  this  proposition  we  refer  to  the 
following  elementary  works  and  adjudged  cases: 

Story  Eq-  Jur.,  sec.  408;  Adams  Eq.  157;  Sugden 
Vendors,  756;  3  Washb.  Real  Property,  283 ;  2  White  &  T. 
Lead.  Cas.  163 ;  Myers  v.  Ross,  3  Head,  59;  Hough  v.  Rich- 
ardson, 3  Story,  659;  Bracken  v. Mi//er^  4Wsitts  &  S.  102; 
Asiar  v.  lVe//s,  4  Wheat  466 ;  Hon^y  v.  Blanchard,  13  N.H. 
14s ;  Barnes  v.  M"  Clinton^  3  Penn,  6j  ;  jfackson  v.  Sfiarp,  9 
Johns.  163;  Jackson  v.  Winslow,  9  Cow.  13;  yackson  v. 
Leek,  19  Wend  339 ;  Westervelt  v-  Haff,  2  Sandf.  Ch.  98 ; 
Griffith  V.  Griffith^  9  Paige,  315;  Blair  v.  Owles,  i  Munf. 
38 ;  The  Banki>f  the  U.S.  v.  Davis,  2  Hill  N.  Y.  45 1;  Watson  v. 
IVells^  5  Conn.  468 ;  Lessee  of  Henry  v.  Mofgan,  2  Binn, 
497 ;  Ross  v.  Houston^  25  Miss.  591. 

It  is  said  in  Jackson  v.  Sliarp,  supra,  that  '*  there  is  no 
doubt  that  if  a  subsequent  purchaser  has  notice,  at  the  time 
of  his  purchase,  of  a  prior  unregistered  deed,  it  is  the  same 
to  him  as  if  it  had  been  registered.  It  is  not  a  secret  con- 
veyance by  which  he  can  be  prejudiced  or  defrauded ;  and  if 
he  purchases  with  knowledgeof  such  prior  deed,  and  with  the 
expectation  of  getting  his  deed  first  registered,  he  does  an 
act  against  good  conscience,  and  in  abuse  of  the  statute, 
which  was  made  to  prevent,  and  not  to  protect,  fraud.   It  is, 


I02  SUPREME  COURT  OF  INDIANA. 

Bnmnon  et  al,  v.  May. 

therefore,  a  well  settled  principle^  that  such  notice  supplies 
the  place  of  a  prior  registry." 

We  therefore  hold  that  Mrs.  May  is  the  owner  in  fee  sim- 
ple of  one*third  of  the  said  premises^  and  that  the  court 
committed  no  error  in  overruling  the  motion  for  a  new  trial. 

There  were  answers  of  the  jury  to  particular  questions  of 
fact  propounded  to  them,  and  before  moving  for  a  new  trial, 
the  appellants  moved  for  judgment  in  their  favor  on  the 
special  findings,  which  motion  was  overruled.  The  counsel 
for  appellee  claim  that  the  motion  first  made  cut  off  the 
motion  for  a  new  trial.  Several  authorities  are  cited  to  show 
that  a  motion  in  arrest  of  judgment  cuts  off  a  motion  for  a 
new  trial ;  but  we  are  not  aware  of  any  holding  that  a  motion 
for  judgment  in  one's  favor  on  the  special  finding  of  the  jury 
works  such  a  result.  We  think  where  there  is  a  general 
verdict  with  special  findings  by  the  jury  in  answer  to  ques- 
tions propounded  to  them,  the  party  against  whom  the 
general  verdict  is  returned  may  move  for  judgment  in  his 
fiivor  on  the  special  findings,  notwithstanding  the  general 
verdict,  without  losing  his  right  to  move  for  a  new  trial  in 
case  his  motion  for  judgment  should  be  overruled.  The 
doctrine  that  a  motion  in  arrest  of  judgment  cuts  off  a 
motion  for  a  new  trial,  though  well  settled  in  this  State,  is 
somewhat  technical,  and  we  are  not  disposed  to  extend  it  to 
cases  of  motions  like  that  under  consideration. 

The  judgment  is  afHrnled,  with  costs. 

y.  Hanna  and  F.  Knefler^  for  appellants. 

L.  Barbour  and  CI  P.  Jacobs^  for  appellee. 
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Evidence. — Exec$UwH  of  IVritten  InsirwftitU.^-^By  failing  to  deny  under  oath 
the  execution  of  a  written  instrument,  which  is  the  foundation  of  a  suit,  and 
a  copy  of  which  is  iiled  with  the  complaint,  proof  of  its  execution  is  dispensed 
with,  but  it  is  incumbent  on  the  plaintiff  to  produce,  on  the  trial,  and  give  in 
evidence^  the  instrument  described  in  the  complaint,  to  entide  the  plaintiff  to 


Vaeiancb  and  Amendment. — Where  an  instrument  of  writing  sued  upon  is 
described  in  the  complaint  as  a  contract  to  pay  one  hundred  dollars,  and  the 
contract  produced  at  the  trial,  and  given  in  evidence,  is  an  agreement  to  pay 
one  dollar,  the  complaint  will  be  considered,  in  the  Supreme  Court,  as 
amended  so  as  to  conform  to  the  proof. 

Same. — yudgmaU* — ^Where  a  complaint  is  upon  a  contract,  described  as  an 
agreement  to  pay  one  hundred  dollars,  and  there  is  no  averment  of  any 
mistake  as  to  the  amount  agreed  to  be  paid,  or  any  evidence  other  than  the 
contract,  and  the  contract  in  evidence  is  an  agreement  to  pay  one  dollar,  it  is 
error  to  reader  judgment  for  an  amount  exceeding  the  sum  named  in  the 
contract. 

APPEAL  from  the  Fountain  Circuit  Court. 

OsBORM,  C.  J. — ^This  was  an  action  brought  by  the  appel- 
lees upon  a  subscription  made  by  the  appellant  to  a  railroad 
company  for  one  hundred  dollars,  assigned  to  the  appellees. 

An  answer  of  general  denial  was  filed.  The  cause  was 
tried  by  the  court,  finding  for  the  appellees,  motion  for 
a  new  trial  overruled,  exceptions  and  final  judgment  for  the 
appellees  on  the  finding. 

The  motion  for  a  new  trial  assigns,  as  causes  therefor, 
the  admission  of  a  subscription  for  one  dollar ;  that  the 
assessment  of  damages  was  too  large ;  and  that  the  finding 
was  not  sustained  by  the  evidence. 

The  error  assigned  is  in  overruling  the  motion  for  a  new  trial. 

The  complaint  charges  that  the  defendant  below,  the 
appellant,  agreed,  in  writing,  to  pay  The  Indianapolis,  Craw- 
fbrdsville,  and  Danville  Railroad  Company,  one  hundred  dol- 
lars, when  the  road  should  be  completed  and  in  running 
ordfT  from  Indianapolis  to  Covington,  Indiana ;  that  the  road 
was  completed  between  those  points ;  that  the  subscription 
had  been  assigned  to  the  plaintifis  below,  the  appellees; 
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alleges  the  non-payment  of  the  money,  and  demands  judg- 
ment. A  copy  of  the  subscription  was  filed  with,  and  made 
a  part  of,  the  complaint. 

On  the  trial,  a  paper  was  ofiered  in  evidence,  of  which  the 
following  is  a  copy : 

"We,  the  subscribers,  citizens  of  Fountain  county,  Indi- 
ana, promise  to  pay  The  Indianapolis,  Crawfordsville,  and 
Danville  Railroad  Company,  without  relief  from  valuation 
or  appraisement  laws,  the  sums  set  opposite  our  respec- 
tive names,  for  the  purpose  of  aiding  and  assisting  said  com- 
pany in  the  construction  of  a  railroad  from  Indianapolis  to 
Danville,  Illinois,  upon  the  condition,  to  wit,  that  these 
subscriptions  shall  not  be  due  or  payable  until  said  railroad 
is  completed  and  in  running  order  from  Indianapolis  to  the 
town  of  Covington,  Indiana. 

"Witness  our  hands  this  14th  day  of  May,  1867. 

"L.  A.  Lucas,        -        -        i^i.oo'' 

The.appellant  objected  to  its  introduction,  on  the  ground 
of  a  variance  in  amount  from  the  one  set  out  in  the  com- 
plaint and  the  copy  filed.  The  objection  was  overruled,  and 
the  subscription  was  read  in  evidence.  It  was  also  proved 
that  the  subscription  was  assigned  to  the  appellee,  and  that 
the  railroad  was  completed  to  Covington  on  the  first  day  of 
September,  1870.  The  court  found  for  the  appellee  one 
hundred  and  six  dollars. 

The  appellees  seek  to  sustain  the  action  of  the  court  on 
the  ground  that  the  appellant,  by  failing  to  deny  the 
execution  of  the  subscription  on  oath,  could  not  deny  that 
it  was  for  the  amount  stated  in  the  copy  filed  with  the  com- 
plaint. They  rely  upon  sec.  80,  2  G.  &  H.  105,  which  pro- 
vides :  "  Where  a  writing,  purporting  to  have  been  executed 
by  one  of  the  parties,  is  the  foundation  of,  or  referred  to 
in  any  pleading,  it  may  be  read  in  evidence  on  the  trial  of 
the  cause  against  such  party,  without  proving  its  execution, 
unless  its  execution  be  denied  by  affidavit  before  the  com- 
mencement of  the  trial,  or  unless  denied  by  a  pleading  under 
oath."    By  failing  to  deny  the  execution  of  the  instrument^ 
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proof  of  it  was  dispensed  with.  Still  it  was  incumbent  upon 
the  plaintiffs  to  produce  on  the  trial,  and  give  in  evidence, 
the  paper  described  in  the  complaint,  to  entitle  them  to  a 
recovery.     Howard  v.  Kisling,  15  Ind.  83. 

If  there  was  a  variance  between  the  contract  described  in 
the  complaint,  and  the  one  produced  on  the  trial,  it  could 
not  have  been  introduced,  except  for  the  statutes  on  the  sub- 
ject of  variance,  amendments,  and  appeals. 

"  No  variance  between  the  allegations  in  a  pleading  and 
the  proof,  is  to  be  deemed  material,  unless  it  have  actually  mis- 
led the  adverse  party  to  his  prejudice  in  maintaining  his  action 
or  defence  upon  the  merits.*'  Sec.  94, 2  G.  &  H.  114.  The  court 
may  at  any  time  direct  any  material  allegations  to  be  inserted, 
struck  out,  or  modified  to  conform  the  pleadings  to  the  facts 
proved.  Sec.  99,  p.  118.  **  No  judgment  shall  be  stayed  or 
reversed,  in  whole  or  in  part,  by  the  Supreme  Court  for  any 
defect  in  form,  variance  or  imperfections,  contained  in  the  rec- 
ord, pleadings,  process,  entries,  returns,  or  other  proceedings 
therein,  which  by  law  might  be  amended  by  the  court  below ; 
but  such  defects  shall  be  deemed  to  be  amended  in  the 
Supreme  Court"    Sec«  530,  p.  278. 

This  court  has  held  in  all  such  cases,  that  the  amendment 
will  be  considered  as  made,  and  the  variance  avoided.  The 
court  committed  no  error  in  receiving  the  paper.  If  the 
subscription  was  for  one  dollar,  the  complaint  will  be  con- 
sidered as  amended  to  conform  it  to  the  proof.  As  thus 
amended,  the  subscription  would  be  the  one  described  in  the 
complaint  If  the  defendant  was  misled  to  his  prejudice  by 
the  variance,  he  might  have  proved  it  to  the  satisfaction  of 
the  court,  and  shown  in  what  respect  he  was  misled,  and  the 
amendment  could  have  been  made  only  upon  terms  to  be 
fixed  by  the  court.  Otherwise,  the  amendment  will  be 
deemed  to  have  been  made.    Sees.  99  and  530,  supra. 

The  subscription,  as  set  out  in  the  bill  of  exceptions,  is 
for  one  dollar.  There  is  no  averment  in  the  complaint  of 
any  mistake  or  any  evidence  relative'  to  the  amount  sub- 
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scribed,  except  the  subscription  itself.  It  was  for  one  dollar, 
and  not  one  hundred  dollars  as  claimed  by  the  appellees. 

The  finding  of  the  court  was  for  too  much,  and  a  new- 
trial  ought  to  have  been  granted. 

The  judgment  of  the  said  Fountain  Circuit  Court  is 
reversed,  with  costs ;  cause  remanded,  with  instructions  to 
grant  a  new  trial,  and  for  further  proceedings  not  incon* 
sistent  with  this  opinion. 

W.  H.  Mallory,  for  appellant 

S.  C,  Willsofiy  for  appellees. 


Newman  et  al.  v.  Sylvester. 

Qxn.'^Ttrritorial  Limits* — ^The  territorial  limits  of  tiie  city  of  Indianapolis 
are  fixed  and  described  by  public  law  and  public  records  open  to  all. 

Same. — Ordinance  for  Street  Improvement, — Contractor, — The  action  of  the 
common  council  of  a  city  in  passing  an  ordinance  for  the  improvement  of  a 
street,  and  proceedings  under  it  in  letting  a  contract,  cannot  be  said  to  throw 
the  person  making  such  contract  off  his  guard  in  making  inquiry  as  to  whether 
or  not  the  street  proposed  to  be  improved  is  within  the  corporate  limits  of  the 
city. 

Principal  and  Agent. — Liability  of  A^ent. — One  assuming  to  act  as  agent 
for  another  without  authority  does  not  necessarily  render  himself  liable.  It 
b  when  he  knowingly  or  carelessly  assumes  to  act  without  being  authorized, 
or  conceals  the  true  state  of  his  authority,  and  falsely  leads  the  party  with 
whom  he  contracts  to  repose  in  his  authority,  that  he  may  be  liable. 

Same. — If  one  enters  into  a  contract  in  the  name  of  another  and  as  his  agent, 
and  does  it  honestly,  fully  disclosing  all  the  facts  touching  the  authority  under 
which  he  acts,  so  that  the  one  contracted  with,  from  such  information  or  other- 
wise, is  fully  informed  of  the  authority  possessed  or  claimed,  the  agent  is  not 
liable  on  the  ground  of  deceit  or  for  misleading  the  other  party. 

Same. — It  is  material  in  such  case  that  the  party  complaining  of  a  want  of 
authority  in  the  agent  should  be  ignorant  of  the  truth  touching  the  agency.  If 
he  has  full  knowledge  of  the  facts,  or  of  such  facts  as  fairly  and  fully  put  him 
upon  inquiiy,  and  he  fails  to  avail  himself  of  such  knowledge,  or  the  means 
of  knowledge  reasonably  accessible,  he  cannot,  in  the  absence  of  fraud,  say 
that  he  was  misled,  simply  on  the  ground  that  the  party  assumed  to  act  as  agent 
without  authority. 
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Same. — Public  Officer, — If  a  party  contracts  as  a  public  officer,  and  in  tliat 
capacity  acts  honestly,  he  will  not  ordinarily  be  personally  liable.  If  his 
authority  to  act  is  defined  by  public  statute,  all  who  contract  with  him  will  be 
presumed  to  know  the  extent  of  his  authority,  and  cannot  allege  their  igno- 
rance as  a  ground  for  charging  him  with  acting  in  excess  of  such  authority, 
unless  he  knowingly  mislead  the  other  party. 

^hM&j'^Members  of  Common  Councilj-^Contractor, — If  the  members  of  the 
common  council  of  a  city,  in  passing  an  ordinance  and  letting  a  contract  for 
the  improvement  of  a  street,  act  in  good  faith,  under  a  misapprehension,  they 
and  the  contractor,  as  well  as  the  adjacent  owner  of  real  estate,  believing  the 
street  to  be  within  the  corporate  limits  of  the  city,  the  contractor  having  like 
knowledge  with  the  membeis  of  the  council,  they  cannot  be  held  liable  for 
the  cost  of  such  improvement,  though  the  place  where  the  same  is  made  is  not 
within  the  corporate  limits. 

APPEAL  from  the  Marion  Superior  Court. 

OsBORN,  C.  J. — ^The  appellee  sued  the  appellants  and  four 
others  ioithe  Superior  Court.  It  is  not  necessary  to  notice 
the  proceedings  against  the  others,  as  final  judgment  has 
been  rendered  for  them  and  no  cross  errors  have  been  assigned 
by  the  appellee. 

The  appellants  demurred  to  the  complaint  The  demurrer 
was  overruled.  They  then  filed  an  answer,  to  which  a 
demurrer  was  sustained,  and  final  judgment  was  rendered 
against  them  for  ^359.04.  They  appealed  to  the  general 
term,  where  the  judgment  was  afHrmed.  Proper  exceptions 
were  taken  and  errors  assigned,  and  the  questions  arising  on 
the  pleadings  are  fairly  before  us. 

The  complaint  alleges  that  the  defendants,  members  of 
the  common  council  of  the  city  of  Indianapolis,  passed  '^  an 
ordinance  to  provide  for  grading  and  gravelling  Market  street 
from  the  old  corporation  line  to  Hyland  Street,  including 
sidewalks,"  under  sections  68  to  71  inclusive,  of  the  city 
charter ;  that  the  city  engineer  in  pursuance  of  the  directions 
of  the  ordinance,  set  the  grade  stakes  for  the  improvement ; 
that  the  clerk  advertised  fbr  bids  for  the  work ;  that  the 
plaintiff  submitted  a  sealed  proposal  to  make  the  improve- 
ment, and  entered  into  a  contract  for  the  completion  of  it, 
to  the  entire  satisfaction  of  the  dty  engineer ;  that  he  did 
the  work  pursuant  to  the  requirements  of  the  ordinance  and 
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contract ;  that  an  estimate  was  made  and  allowed  against  a 
lot  owned  by  Mary  E.  Noble,  for  ^348.54,  which  was  allowed 
by  the  common  council  and  adopted  as  the  estimate  of  the 
council,  and  the  owner  of  the  lot  required  to  pay  it ;  that 
the  work  was  of  the  value  of  the  amount  so  estimated  and 
allowed ;  that  the  owner  refused  to  pay,  and  still  refuses, 
denying  all  liability  therefor,  or  that  the  lot  is  liable ;  that 
he  Aled  an  affidavit  with  the  clerk  of  the  city  containing  all 
the  allegations  required  in  such  cases  for  that  purpose,  and 
demanded  a  precept ;  that  the  mayor  and  council  ordered 
one,  but  afterward  ordered  it  to  be  returned  and  withdrawn 
and  refused  to  order  another,  on  the  ground  that  the  lot  was 
not  within  the  limits  and  jurisdiction  of  the  city. 

*'  That  at  the  time  of  the  passage  of  said  ordinance,  the 
advertising  to  receive  proposals  for  said  work,  and  the 
receiving  of  the  same  and  contracting  for  said  work,  the 
defendants,  the  mayor  and  members  of  the  common  council 
of  the  city  of  Indianapolis,  by  so  doing,  held  forth  and 
declared  and  affirmed  that  they  had  full  power  and  authority 
and  jurisdiction  of  and  over  said  part  of  said  Market  street, 
and  that  the  same  and  said  premises  of  Mary  £.  Noble, 
and  the  premises  of  all  others  owning  lots  of  land  bordering 
on  said  part  of  said  street,  were  within  the  limits  and  juris- 
diction of  said  city,  and  subject  to  the  jurisdiction  and  con* 
trol  of  the  common  council  thereof,  when  they  knew  that  it 
was  not,  and  thereby  intended  to  and  did  deceive ;  and  that 
the  plaintiff  had  no  knowledge  to  the  contrary,  and  believed 
they  had,  and  by  such  action  was  thrown  off  his  guard  and 
prevented  from  making  inquiry.  But  that  since  said  work 
was  done  and  finished  under  said  contract,  and  the  with- 
drawal  of  said  precept,  and  the  refusal  to  issue  another,  he 
has  ascertained  that  the  said  part  of  said  street  and  said  lot 
of  Mary  E.  Noble  had  not  been  annexed  to  and  within  the 
limits  and  jurisdiction  of  said  city  of  Indianapolis ;  but  he 
avers  that  said  Market  street  west  of  said  old  corporation 
line  had  been,  ever  since  the  incorporation  of  said  city,  and 
was,  at  the  time  of  the  passage  of  said  ordinance  and  letting 
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and  making  of  said  contract,  a  street  of  and  within  said  city 
of  Indianapolis ;  and  that  said  part  of  said  street  east  of  said 
old  corporation  line  to  said  Hyland  street  so  ordered  and 
contracted  to  be  improved,  had  been  for  fifteen  years  prior 
to  said  ordinance  and  contract,  and  was  at  the  time  a  con- 
tinuation of  said  Market  street,  called  by  that  name  and 
used,  and  he  believed  the  same  was  a  street  of  said  city  and 
within  the  limits  and  jurisdiction  of  said  city  and  council." 

After  the  demurrer  to  the  complaint  had  been  overruled, 
the  appellants  filed  an  answer  stating  that  they  were,  at  the 
time  of  the  passage  of  the  ordinance  and  the  letting  of  the 
contract,  members  of  the  common  council  of  the  city  of 
Indianapolis,  and  voted  for  the  passage  of  said  ordinance, 
and  to  approve  and  confirm  the  letting  of  said  contract  to 
the  plaintiff;  that  they  voted  for  the  passage  of  said  ordi- 
nance, and  to  approve  and  confirm  the  letting  of  said  con- 
tract to  the  plaintiff,  by  mistake,  and  without  fraud  or  inten- 
tional wrong,  and  under  a  misapprehension  as  to  the  locality 
of  so  much  of  said  Market  street  as  it  was  proposed  to 
improve ;  that  they  and  said  plaintiffs,  and  the  owners  of  the 
lots  or  land  fronting  thereon  at  the  time  of  the  passage  of 
said  ordinance  and  the  letting  of  said  contract,  and  during 
all  the  time  the  plaintiff  was  engaged  in  improving  said 
street,  under  said  contract,  believed  that  that  portion  of  said 
Market  street  lying  between  the  old  corporation  line  and 
Hyland  street,  was  within  the  corporate  limits  of  said  city 
of  Indianapolis ;  that  the  plaintiff  had  like  knowledge  thereof 
with  these  defendants ;  that  these  defendants  ^cted  in  the 
premises  in  good  &ith,  as  members  of  said  common  coun- 
cil, without  any  intention  whatever  of  defrauding  the  plain- 
tiff. 

The  action  is  sought  to  be  maintained  upon  the  theory 
that  the  members  of  the  common  council,  while  acting  in  an 
official  capacity  and  in  voting  for  an  ordinance  to  grade  and 
gravel  a  street,  and  in  causing  the  work  to  be  done,  were 
acting  as  mere  agents,  and  governed  by  the  same  rules  and 
regulations  and  liable  to  the  same  extent  as  ordinary  agents, 
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acting  as  such  for  private  persons;  and  that  when  one 
assumes  to  contract  for  another,  with  one  who  has  an  equal 
opportunity  with  himself  to  know  the  extent  of  his  authority, 
and  to  whom  no  representation  is  made  as  to  his  power  to 
act,  and  from  whom  nothing  is  concealed,  if  in  iact  he  had 
no  authority  to  bind  his  principal,  he  is  liable  to  the 
party  contracted  with,  either  upon  the  contract  or  for 
deceit. 

It  is  not  alleged  in  the  complaint  that  the  appellant  made 
any  representations  that  the  street  to  be  improved  was  within 
the  city.  In  fact,  the  allegation  precludes  any  such  pre- 
sumption. It  says,  that  by  the  act  of  passing  the  ordi- 
nance, and  the  proceedings  under  it,  they  held  forth,  etc., 
that  they  had  authority  and  jurisdiction  over  the  street,  and 
that  the  same  and  the  lot  described  were  within  the  city 
limits,  when  they  knew  they  were  not  It  is  not  alleged 
that  they  did  anything  to  prevent  him  from  examining  the 
record,  or  making  any  other  examination  or  investigation,  to 
ascertain  whether  tlie  part  of  the  street  to  be  improved  and 
the  lot  were  within  the  city.  The  complaint  may  be  regarded 
as  admitting  that  he  made  no  inquiry  on  the  subject  It 
says  that  the  action  of  the  common  council  threw  him  off 
his  guard  and  prevented  him  from  making  inquiry.  It  also 
alleges  that  that  part  of  the  street  ordered  to  be  improved 
was  at  the  time,  and  had  been  for  fifteen  years,  a  continua- 
tion of  Market  street  from  the  city,  called  by  that  name, 
and  used,  and  he  believed  the  same  was  a  street  of  said  city, 
and  within  the  limits  and  jurisdiction  of  the  city  and  coun- 
cil. The  only  reason  given  for  not  making  inquiry  was, 
that  they  proposed  to  have  the  street  graded.  **  By  such 
action  he  was  thrown  off  his  guard  and  prevented  from 
making  inquiry,"  is  the  averment  on  that  subject. 

The  territorial  limits  were  fixed  and  prescribed  by  public 
law  and  public  records,  open  to  all.  The  original  charter,  in 
which  the  limits  were  defined,  was  an  act  of  the  general 
assembly.  All  extension  or  annexation  has  been  by  public 
proceedings.    An  examination  of  such  proceedings  by  th^ 
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appellee  would  have  shown  him  that  the  street,  where  tlie 
work  was  proposed  to  be  done,  was  not  in  the  city.  We  do 
not  see  how  the  action  of  the  common  council,  in  passing 
the  ordinance  and  the  proceedings  under  it,  could  throw  the 
appellee  off  his  g^ard  or  prevent  him  from  making  inquiry 
about  the  city  limits.  On  the  contrary,  it  seems  to  us,  that 
prudence  woulc^  dictate  to  him  to  make  inquiry  on  that  sub- 
ject, unless  he  was  satisfied  that  the  street  was  within  the 
city,  before  he  would  undertake  to  make  such  an  improve- 
ment and  look  to  the  property  owners  for  his  pay.  By  the 
action  of  the  appellants  as  members  of  the  common  council, 
he  was  informed  that  the  street  proposed  to  be  improved 
was  located  at  a  given  point,  and  his  attention  was  directed 
to  that  point ;  that  they  assumed  to  act,  as  public  officers 
under  a  public  law,  to  which  his  attention  was  directed ;  and 
that  he  must  look  to  the  property  bordering  on  the  street 
for  his  pay,  and  to  that  alone.  It  was  not  expressly  stated  that 
the  street  was  within  the  city.  The  most  that  can  be  said 
is,  that  they  acted  as  if  they  believed  it  to  be.  Thq  appel- 
lants neither  said  nor  did  anything  calculated  to  mislead  the 
appellee  or  prevent  him  from  ascertaining  whether  the  place 
where  the  work  was  to  be  done  was  within  the  limits  or 
jurisdiction  of  the  city.  If  duty  required  that  they  should 
know  that  the  common  council  had  authority  to  do  the 
work  before  ordering  it  to  be  done,  prudence  required  the 
same  from  him  before  he  undertook  to  do  it. 

The  contractor  made  his  contract  with  express  reference 
to  the  source  from  which  he  was  to  receive  payment.  Rich^ 
ardson  v.  City  of  Brooklyn,  34  Barb.  569;  The  City  of  New 
Albany  v.  Sweeney ,  13  Ind.  245 ;  Johnson  v.  The  Common 
Council  of  the  City  of  Indianapolis^  16  Ind.  227. 

It  is  said,  however,  that  if  one  undertakes  to  act  as  the 
agent  for  another,  bona  fide,  believing  that  he  has  due 
authority,  but  in  fact  has  not  authority,  and  therefore  acts 
under  an  innocent  mistake,  he  is  held  by  law  to  be 
equally  as  reprehensible  as  if  he  knew  he  had  no  authority. 
Story  on  Agency,  and  other  authorities,  are  relied  upon  to 
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sustain  that  proposition.  Story  Agency,  sec.  264.  The 
reason  given  is,  that  every  person  so  acting  for  another,  by 
a  natural,  if  not  a  necessary,  implication,  holds  himself  out 
as  having  competent  authority  to  do  the  act,  and  thereby 
draws  the  other  into  a  reciprocal  engagement ;  that  the  sig- 
nature of  the  agent  amounts  to  an  affirmation  that  he  has 
authority  to  do  the  particular  act.  In  sec.  265  the  same 
author  says:  ''But  circumstances  may  arise,  in  which  the 
agent  would  not,  or  might  not,  be  held  to  be  .personally  liable, 
if  he  acted  without  authority,  if  that  want  of  authority  was 
known  to  both  parties,  or  unknown  to  both  parties."  So  in 
Smout  v.  Ilbery^  10  Meeson  &  Welsby,  i,  Alderson,  B.,  after 
recognizing  the  same  doctrine,  on  p.  10  says :  "And  if  that 
wrong  produces  injury  to  a  third  person,  who  is  wholly 
ignorant  of  the  grounds  on  which  such  belief  of  the  sup- 
posed agent  is  founded,  and  who  has  relied  on  the  correct- 
ness of  his  assertion,  it  is  equally  just  that  he  who  makes 
such  assertion  should  be  personally  liable  for  its  consequen- 
ces/' The  conclusion  in  that  case  was,  that  in  all  the  cases 
when  one  acting  as  agent  without  authority  has  been  held 
liable,  it  would  be  found  that  he  had  been  guilty  of  some 
fraud,  had  made  some  statement  which  he  knew  to  be  false, 
or  had  stated  as  true  what  he  did  not  know  to  be  true, 
omitting  at  the  same  time  to  give  such  information  to  the 
other  party  as  would  enable  him,  equally  with  himself,  to 
judge  as  to  the  authority  under  which  he  proposed  to  act 

One  assuming  to  act  as  agent  for  another  without  author- 
ity does  not  necessarily  render  himself  liable.  It  is  when 
he  knowingly  or  carelessly  assumes  to  act  without  being 
authorized,  or  conceals  the  true  state  of  his  authority,  and 
falsely  leads  the  party  with  whom  he  thus  contracts  to  repose 
in  his  authority,  that  he  may  be  liable.  Ogdm  v.  Raymond, 
22  Conn.  379;  Walker  V,  The  Bank  of  the  State  ofN.  K,  9  N.Y. 
582  ;  yefts  v.  York,  10  Cush.  392 ;  and  many  other  authorities. 
If  he  enter  into  the  contract  in  the  name  and  as  the  agent  of 
another,  and  does  it  honestly,  fully  disclosing  all  the  facts 
touching  the  authority  under  which  he  acts,  so  that  the  one 
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contracted  with,  from  such  information  or  otherwise,  is  fully 
informed  of  the  authority  possessed  or  claimed  by  him,  he 
is  not  liable  on  the  ground  of  deceit  or  for  misleading  the 
other  party.  It  is  material  in  such  cases  that  the  party  com- 
plaining of  a  want  of  authority  in  the  agent  should  be 
ignorant  of  the  truth  touching  the  agency.  If  he  has  a  full 
knowledge  of  the  facts,  or  of  such  facts  as  fairly  and  fully  put 
him  upon  inquiry  for  them^  and  he  fails  to  avail  himself  of 
such  knowledge,  or  the  means  of  knowledge  reasonably 
accessible  to  him,  he  cannot  say  that  he  was  misled,  simply 
on  the  ground  that  the  party  assumed  to  act  as  agent  with- 
out authority,  in  the  absence  of  fraud. 

If  the  party  contracts  as  a  public  officer,  and  in  that 
capacity  acts  honestly,  he  will  not  ordinarily  be  personally 
liable.  Belknap  v.  Reinhart^  2  Wend.  375 ;  Hodgson  v. 
Dexter^  i  Cranch,  345  ;  Nichols  v.  Moody,  22  Barb.  611 ;  and 
cases  cited.  If  his  authority  to  act  is  defined  by  public 
statute,  all  who  contract  with  him  will  be  presumed  to  know 
the  extent  of  his  authority,  and  cannot  allege  their  ignorance 
as  a  ground  for  charging  him  with  acting  in  excess  of  such 
authority,  unless  he  knowingly  misled  the  other  party. 

The  conclusions  which  we  have  announced,  we  think,  are 
(airly  deducible  from  the  authorities. 

We  are  satisfied  that  the  demurrer  to  the  complaint  ought 
to  have  been  sustained,  unless  the  allegation  that  the  appel- 
lants knew  that  the  part  of  the  street  ordered  to  be  improved 
was  not  within  the  city  limits  makes  it  good.  That  allega- 
tion must  be  considered  with  others  connected  with  it.  The 
averment  as  to  what  was  affirmed  and  declared  by  the  com- 
mon council  by  their  acts  is  not  the  averment  of  a  fact. 
But  after  stating,  as  a  conclusion  or  inference  from  what  they 
had  done,  that  they  affirmed  that  the  street  and  lot  were 
within  the  limits  and  jurisdiction  of  the  city  and  subject  to 
the  control  of  its  common  council,  it  is  averred  that  "  they 
knew  it  was  not,  and  thereby  intended  to  and  did  deceive  ; 
and  that  the  plaintiff  had  no  knowledge  to  the  contrary* 
Vol.  XLIL— 8 
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and  believed  they  had."  The  sentence  seems  to  be  incom- 
plete. It  is  doubtful  if  it  fully  expresses  the  meaning  of 
the  pleader.  The  averment  is,  that,  whilst  he  had  no  knowl- 
edge that  the  place  where  the  improvement  was  to  be  made 
was  not  in  the  city,  he  believed  they  had.  If  tliat  is  what 
he  really  meant,  then  it  is  inconsistent  with  the  averment 
of  his  own  ignorance.  If  he  believed  that  the  appellants 
had  knowledge  that  the  place  was  without  the  city,  he  could 
not  be  ignorant  of  that  fact.  We  cannot  understand  how- 
one  can  rely  upon  his  ignorance  of  a  fact,  when  he  believes 
that  another,  with  whom  he  is  dealing,  has  knowledge  of 
its  existence.  The  most  favorable  construction  which  can 
be  put  upon  the  allegation  is,  that  the  appellee  had  no  knowl- 
edge that  the  place  was  without  the  city,  and  that  he  believed 
that  they  had  knowledge  that  it  was  within  it.  But  it  is 
not  very  clearly  stated.  '  After  stating  that,  since  the  work 
Wcis  done,  he  had  ascertained  that  the  place  was  not  in  the 
city;  that  Market  street  'west  of  the  old  corporation  line,  had 
been  ever  since  the  incorporation  of  the  city  one  of  its 
streets ;  and  after  stating  that  the  part  of  tlie  street  where 
the  work  was  done  was  a  continuation  of  Market  street  east 
of  the  old  corporation  line,  it  averred  that  it  was  called  by 
that  name  and  had  been  used  as  such  for  fifteen  years,  and 
he  believed  that  it  was  a  street  within  the  limits  of  the 
city. 

It  is  difficult  for  us  to  determine  whether  he  relied  most 
upon  his  knowledge  of  the  existence  of  that  street  for  fifteen 
years,  or  the  acts  of  the  common  council  for  its  improve- 
ment. 

The  answer  alleges  that  the  appellants  acted  as  members 
of  the  common  council ;  that  they  acted  in  good  faith,  under 
a  misapprehension  as  to  the  locality  of  the  part  of  tlic  street 
to  be  improved;  that  they,  the  appellee  and  the  owner  of  the 
lot  believed  that  it  was  within  the  corporate  limits  of  the 
city ;  that  the  appellee  had  like  knowledge  with  the  appel- 
lants. The  facts  alleged  in  the  answer  constituted  a  bar  to 
the  action,  and  the  demurrer  ought  to  have  been  overruled. 
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The  following  are  some  of  the  authorities  not  before  cited, 
bearing  in  a  greater  or  less  degree  upon  the  questions 
involved  in  the  case :  Hall  v.  Lauderdale^  46  N.  Y.  70 ; 
CreiglUonw.  TJie  City  of  Toledo^  18  Ohio  St.  447;  Loudon 
V.  Robertson^  5  Blackf.  276;  Port  v.  Williams,  6  Ind.  219; 
Boyd  v.  Doty^  8  Ind.  370 ;  StackJiouse  v.  The  City  of  Lafayette^ 
26  Ind.  17 ;  Baker  v.  The  State,  27  Ind.  485  ;  Wilson  v.  Him- 
/rr,  30  Ind,  466 ;  Cast  v.  Bumstead,  24  Ind.  429 ;  Morgan  v. 
Fencher,  \  Blackf.  10 ;  Clark  v.  The  City  of  Des  Moines,  19 
Iowa,  199;  Boardmanw.  Hayne,  29  Iowa,  339;  Story  Agency, 
sec.  265 ;  Long  v.  Colburn^  1 1  Mass.  97 ;  i  Parsons  Con. 
66-67 ;  Angell  &  Ames  Cor.,  sec,  303 ;  Potts  v.  Hendcison, 
2  Ind.  327 ;  M" Henry  v.  Dufjield,  7  Blackf.  41 ;  Fcetcr  v. 
Heath,  11  Wend.  477 ;  Ballon  v.  Talbot,  16  Mass.  461 ;  Story 
Agency,  sees.  319-20. 

The  judgment  of  said  Superior  Court  of  Marion  county  is 
reversed,  at  the  costs  of  the  appellee.  Cause  remanded,  with 
instructions  to  reverse  the  judgment  of  the  special  term,  and 
to  instruct  the  special  term  to  overrule  the  demurrer  to  the 
appellants*  answer,  and  proceed  in  the  cause  in  accordance 
with  this  opinion. 

y.  S.  Harvey  and  B,  K.  Elliott,  for  appellants. 

iV.  B,  Taylor  and  E,  Taylor,  for  appellee. 


The  First  Presbvterian  Church  v.  The  City  of 

Lafayette. 

City. — Appeal  from  Precept, — Parties. — On  an  appeal  from  a  precept  issued  to 
enforce  the  collection  of  an  assessment  for  the  improvement  of  a  street,  the 
contractor  who  did  the  work,  and  for  whose  benefit  the  precept  issued,  is  the 
proper  party  plaintiff. 

Same. — Appeal  Bond. — ^The  appeal  bond  in  such  case  should  be  made  psysble 
to  the  contractor,  and  not  to  the  city. 

Same. — Judg$$unt, — Amendment. — CompiamL — ^Where,  in  such  an  action,  the 
dty  appears  as  the  party  plaintiff,  and  die  cause  is  allowed  to  proceed  to  final 


i 
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judgment  without  objection,  and  the  court  in  the  judgment  orders  the  money 
when  collected  to  be  paid  to  the  contractor,  the  judgment  will  be  substantially 
a  judgment  in  favor  of  the  contractor,  and  the  Supreme  Court  will  deem  the 
complaint  to  have  been  amended  by  making  him  the  pkdntiff.  , 

Judgment. — Od/ecficns  to  Judgment, •—'^Nhitx^  no  ^Jxtion  has  been  made  in 
the  court  below  to  the  form  of  a  judgment,  objections  first  made  in  the  Supreme 
Court  will  not  prevail. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

WoRDEN,  J.  —  The  city  of  Lafayette,  by  her  common 
council,  directed  a  certain  street  improvement  to  be  made. 

The  contract  was  let  to  P.  S.  Underhill,  who  did  the  work 
in  accordance  therewith,  and  a  final  assessment  was  made  in 
his  favor  upon  the  property  holders  adjoining  the  street. 
The  appellant  was  assessed  ^462.10  for  the  east  half  of  lot 
1 28,  being  yj  feet  upon  the  street.  The  assessment  to  the 
appellant  was  made  in  the  following  abbreviated  name,  viz.: 
•'  First  Pres.  Ch." 

The  assessment  not  being  paid,  a  precept  was  duly  issued 
against  the  appellant,  from  which  she  took  an  appeal  to  the 
court  of  common  pleas.  The  appeal  bond  entered  into  by 
the  appellant  was*  made  payable  to  the  city  of  Lafayette, 
instead  of  Underhill,  the  contractor.  No  objection,  however, 
appears  to  have  been  made  on  this  ground,  and  the  cause 
was  docketed  in  the  name  of  the  City  of  Lafayette,  as 
plaintiff,  against  The  First  Presbyterian  Church,  as  defendant. 

The  appellant  herein  appeared  in  the  court  below  and 
submitted  to  a  rule  to  answer,  and  afler  the  continuance  of 
the  cause  for  several  terms,  finally  declined  to  answer,  and 
judgment  was  taken  against  her  for  want  of  such  answer. 
The  judgment  directs  the  sale  of  the  "  east  end,"  instead  of 
the  "east  half,"  of  the  lot  described,  for  the  payment  of  the 
assessment,  and  directs  further,  that  the  monev  when  col- 
lected  be  paid  to  P.  S.  Underhill,  the  contractor  who  did  the 
work. 

No  objection  or  exception  whatever  was  taken  to  any  of 
the  proceedings  below.  The  appellant,  however,  prayed  an 
ajppeal  to  this  court,  which  was  granted;  and  she  has 
assigned  the  following  errors. 
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*  •*  1st.  The  appellee  has  no  interest  whatever  in  the  subject- 
inatter  of  the  suit,  and  is  not  the  real  party  in  interest,  a::d 
no  judgment  should  have  been  rendered  in  her  favor. 

^*  2d.  The  complaint  does  ndt  state  facts  sufficient  to 
entitle  the  appellee  to  the  relief  demanded,  .and  the  said 
court  erred  in  rendering  judgment  thereon. 

"  3d.  The  judgment  rendered  by  the  court  is  illegal  and 
void,  because  the  record  thereof  contains  no  sufficient 
description  of  any  property  subject  to  be  affected  thereby." 

The  first  and  second  errors  assigned  may  be  considered 
together,  as  they  raise  substantially  the  same  question. 
Doubtless  the  complaint  does  not  state  facts  sufficient  to 
entitle  the  city  to  recover,  nor  is  she  the  real  party  in  inter- 
est The  contractor.  Underbill,  who  did  the  work,  in  whose 
name  as  contractor  and  for  whose  benefit  the  precept  issued, 
was  undoubtedly  the  proper  party  plaintiff  and  he  should 
have  been  named  as  such  upon  the  record.  Excepting  the 
abbreviated  name  in  which  the  assessment  was  made,  in 
which  we  see  nothing  objectionable,  and  the  assumed  insuf- 
ficiency in  the  description  of  the  part  of  the  lot,  it  is  not 
claimed  that  the  facts  alleged  in  the  record  are  not  sufficient 
to  entitle  the  contractor  to  maintain  the  action.  We  are  led 
to  inquire  how  it  came  that  the  cause  was  docketed  and 
tried  in  the  name  of  the  city  of  Lafayette  as  plaintiff,  instead 
of  the  contractor,  as  far  as  we  can  do  so  from  the  record. 

The  appeal  bond  entered  into  on  the  appeal  from  the  pre- 
cept was  made  payable  to  the  city  of  Lafayette.  This  was 
wrong.  It  should  have  been  made  payable  to  the  contrac- 
tor in  whose  fevor  the  precept  issued.  Thus  it  will  be  seen 
that  the  first  wrong  step  was  taken  by  the  appellant  herein. 
The  appeal  might  have  been  dismissed  unless  a  proper  bond 
had  been  filed.  The  cause  was  then  docketed  as  between 
the  parties  indicated  by  the  appeal  bond.  Wc  suppose  that 
neither  the  parties  nor  the  court  considered  the  question 
whether  the  city  or.  the  contractor  should  be  named  as  the 
party  plaintif!)  as  no .  question  in  that  respect  was  made  in 
tlie  court  below.    Had  a  demuxrer  been  filed  pointing  out 
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that  the  city  was  not  a  proper  party  plaintiff»  or  that  the 
record  of  the  proceedings  of  the  common  council  which 
constituted  the  complaint  did  not  state  facts  sufficient,  etc», 
the  objection  could  easily  have  been  obviated  by  docketing 
the  cause  in  the  name  of  the  contractor  as  plaintiff,  which 
would  doubtless  have  been  done  in  the  first  instance  had  tlie 
appeal  bond  been  made  payable  to  him.  Nothing  of  this 
kind  was  done,  however^  and  the  cause  was  allowed  to  pro- 
ceed to  final  judg^enty  without  objection  of  any  kind,  in  the 
name  of  the  city  as  plaintiff. 

The  court,  in  the  final  judgement,  as  we  have  seen,  ordered 
the  money  when  collected  to  be  paid  to  Underbill,  the  con- 
tractor. This  rendered  the  judgment  substantially  a  judg- 
ment in  his  favor,  though  nominally  in  favor  of  the  city. 
The  entitling  of  the  cause  could  have  been  amended  at  any^ 
time  during  the  pendency  of  the  proceedings,  so  as  to  have 
made  Underbill  the  nominal  as  well  as  the  real  plaintiflfl 
We  deem  the  amendment  to  have  been  made.  Tlie  follow- 
ing statutory  provision  precludes  a  reversal  of  the  judgment 
by  reason  of  anything  specified  in  the  first  or  second  assign- 
ments of  error: 

"No  judgment  shall  be  stayed  or  reversed,  in  whole  or  in 
part,  by  the  Supreme  Court  for  any  defect  in  form,  variance 
or  imperfections,  contained  in  the  record,  pleadings^  process^ 
entries,  returns,  or  other  proceedings  therein,  which  by  law 
might  be  amended  by  the  court  below ;  but  such  defects 
shall  be  deemed  to  be  amended  in  the  Supreme  Court ;  nor 
shall  any  judgment  be  stayed  or  reversed,  in  whole  or  in 
part,  where  it  shall  appear  to  the  court  that  the  merits  of  the 
cause  have  been  fairly  tried  and  determined  in  the  court 
below/'     2  G.  &  H.  278,  sec.  580. 

There  is  nothing  in  the  third  assignment  of  error.  The 
property  is  clearly  and  amply  described  in  the  assessment. 
It  is  described  as  the  east  half  of  lot  128,  with  77  feet  bor- 
dering on  the  street.  We  may  perhaps  infer  that  the  lot 
lies  lengthwise  with  the  street,  as  the  judgment  directs  the 
sale  of  the  east  end  of  the  lot  instead  of  the  east  half 
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thereof.  Without  intimating  any  opinion  whether  the 
description  of  the  premises  in  the  judgment  would  be 
sufficient  or  otherwise,  we  are  of  opinion  that  no  objection 
to  the  judgment  can  be  made  here  for  the  first  time. 
Objection  should  have  been  made  to  the  judgment  in  the 
court  below ;  and  not  having  been  made  there,  it  cannot 
prevail  here.    Miles  v.  Buchanan,  36  Ind.  490. 

The  judgment  below  is  affirmed,  with  costs. 

R.  P.  Davidson^  for  appellant 


The  Cleveland,  Columbus,  Cincinnati,  and  Indianapous 

Railroad  Co.  v.  Swift. 

Railroad. — Injury  to  Amimah. — Fence, — Negligence. — Where,  in  an  action 
against  a  railroad  company  for  killing  stock,  it  appeared  that  the  railroad  had 
been  fenced,  but  a  panel  of  the  fence  had  been  cut  oat  and  made  into  the  form 
of  a  gate,  but  not  hung  on  hinges,  and  the  opening  was  usedby  j>ersons  haul- 
ing wood  and  placing  it  near  the  railroad  track,  and  this  was  done  with  the 
consent  of  the  railroad  company,  or  without  objection  from  it,  a  sub-tenant 
of  the  plaintiff  being  one  of  the  persons  hauling  wood,  and  while  he  was  so 
hauling,  the  gate  was  so  set  up  that  hogs  of  the  plaintiff  passed  through  the 
opening  and  npon  the  railroad,  and  were  killed ; 

Ilddf  that  these  facts  did  not  show  such  negligence  on  the  part  of  the  plaintiff 
as  to  prevent  his  recovery. 

Same. — If  a  railroad  company  allow  an  opening  to  be  made  in  the  fence 
inclosing  its  road  and  left  insecure,  it  cannot  be  said  that  the  road  vt  securely 
fenced;  and  if  animals  pass  through  the  same  and  npon  the  railroad,  and 
are  killed,  the  company  is  liable  without  proof  of  negligence  on  the  part  of 
the  company. 

APPEAL  from  the  Delaware  Circuit  Court 
Downey,  J. — ^This  was  an  action  commenced  before  a  jus- 
tice of  the  peace,  by  the  appellee  against  the  appellant,  to 
recover  the  value  of  certain  hogs  which  had  been  killed  by 
the  cars  of  the  company  on  its  road.  On  appeal  from  the 
judgment  before  the  justice  of  the  peace,  in  the  circuit  court, 
the  appellant  demurred  to  the  evidence  of  the  plaintifl^  and 
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the  demurrer  was  overruled,  to  which  the  company  excepted. 
Final  judgment  was  rendered  upon  the  demurrer  for  the 
plaintiff,  the  defendant  appealed,  and  has  assigned  as  error 
the  overruling  of  the  demurrer.  It  appears  from  the  evi- 
dence that  there  was  a  fence  built  by  the  company  at  the 
place  where  the  hogs  went  upon  the  road,  but  a  panel  had 
been  cut  out  and  made  into  the  form  of  a  gate,  but  was  not 
hung  on  hinges.  This  opening  was  used  by  several  persons 
for  the  purpose  of  hauling  wood  through  and  placing  it  near 
to  the  railroad.  This  seems  to  have  been  done  with  the 
assent,  or  at  least  without  any  objection  from  the  company. 
The  plaintiff  had  rented  his  ground  adjoining  the  road  to 
one  Darrow,  and  he  had  rented  it  to  one  Koons,  who  was 
one  of  those  who  hauled  wood  through  the  opening  in  the 
fence.  While  he  was  thus  hauling,  the  gate  was  so  set  up 
at  the  opening  that  the  hogs  got  upon  the  road  by  passing 
in  at  the  sides  of  the  gate.  It  is  claimed  that  this  shows 
such  negligence  on  the  part  of  the  plaintiff  that  he  should 
not  be  allowed  to  recover.  We  do  not  think  so.  The 
evidence  does  not  connect  the  plaintiff  with  the  making  of 
the  opening  in  the  fence  or  with  the  manner  in  which  it  was 
kept  If  the  railroad  company  allow  an  opening  to  be  made 
in  the  fence  and  left  insecure,  it  cannot  any  longer  be  said 
that  the  road  is  securely  fenced,  and  the  company  is,  by  the 
statute,  liable  for  the  animals  killed,  without  any  proof  of 
negligence  on  the  part  of  the  company.  3  Ind.  Stat.  415, 
sec.  5. 

The  judgment  is  affirmed,  with  costs. 

X  A.  Harrison,  for  appellant 

i?.  5.  Gregory  and  y.  N.  Templer,  for  appellee. 
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is  used,  not  to  connect  two  distinct  facts  of  different  natures,  but  to  characterize  - — ' 

and  include  two  or  more  phases  of  the  same  fact,  attended  with  the  same 

results. 

Same. — Conveying  Property  by  Debtor, — Evidence, — A  promise  by  a  debtor  to 
allow  his  creditor  to  take  possession  of  his  property,  or  his  promise  to  p&y, 
without  a  reasonable  expectation  of  being  able  to  do  so,  or  statements  of  his 
expectations  of  realizing  money,  do  not  tend  to  show  that  the  debtor  is  about 
to  dispose  of  bis  property  subject  to  execution,  with  the  fraudulent  intent  to 
cheat,  hinder,  or  delay  his  creditors. 

Same. — Motion  for  New  Trial. — Practice, — If  a  motion  in  an  attachment 
proceeding  is  for  a  new  trial,  "  as  well  of  the  issue  formed  upon  the  attach- 
ment  proceeding  as  of  those  formed  upon  the  note  and  account,  and  all  of 
them,"  it  may  be  regarded  as  a  several  motion  upon  the  issues  on  the  complaint 
and  affidavit,  and  may  be  sustained  as  to  the  issues  upon  the  affidavit  and  over- 
ruled as  to  the  complaint. 

APPEAL  from  the  Elkhart  Common  Pleas. 

OsBORN,  C.  J. — ^The  appellees  instituted  an  action  against 
the  appellant,  and  procured  an  order  of  attachment, by  virtue 
of  which  personal  property  of  the  appellant  was  seized.  He 
moved  to  dismiss  the  attachment  proceeding.  The  motion 
was  overruled.  Issues  of  fact  were  formed  in  the  action, 
and  on  the  affidavit  for  the  order  of  attachment.  There  was 
a  trial  by  jury,  resulting  in  a  verdict  for  the  appellees  on 
both  issues;  a  motion  for  a  new  trial  was  filed  by  the  appel- 
lant and  overruled,  and  final  judgment  rendered  for  the 
amount  found,  and  for  a  sale  of  the  attached  property  to 
make  the  judgment.  Proper  exceptions  were  taken  to  the 
rulings  of  the  court. 

Several  reasons  are  assigned  for  a  new  trial  in  the  motion. 
We  shall  notice  but  two  of  them ;  that  the  verdict  was  not 
sustained  by  the  evidence,  and  that  the  court  refused  to  give 
to  the  jury  relevant  and  proper  instructions. 

The  errors  assigned  are,  overruling  the  motion  to  dis- 
miss the  attachment  proceedings,  and  overruling  the  motion 
for  a  new  trial. 
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The  ground  of  the  motion  to  dismiss  the  attachment  was 
the  insufficiency  of  the  affidavit,  in  stating  the  cause  for  the 
attachment.  The  language  of  the  affidavit  is  as  follows: 
"  That  the  said  Albert  D.  Parsons  is  about  to  sell,  convey, 
or  otherwise  dispose  of  his  property  subject  to  execution, 
with  the  fraudulent  intent  to  cheat,  hinder  or  delay,  his  cred- 
itors.*' 2  G.  &  H.  138,  sec.  156,  item  6.  The  objection  to 
it  is  that  it  is  in  the  alternative. 

The  objection  is  not  well  taken.  Where  the  disjunctive 
or  is  used,  not  to  connect  two  distinct  facts'  of  different 
natures,  but  to  characterize  and  include  two  or  more  phases 
of  the  same  fact,  attended  with  the  same  results,  the  con- 
struction contended  for  is  not  applicable.  Drake  Attach- 
ments, sec.  102. 

The  material  point  in  the  affidavit  required  by  the  statute 
is,  that  the  party  is  about  to  dispose  of  property  subject  to 
execution,  with  the  fraudulent  intent  to  cheat,  hinder,  or  delay 
his  creditors.  The  manner  of  doing  it  is  not  material. 
Van  Alstyne  v.  Erwine,  i  Kern.  331 ;  Tfu  Cofnmercial  Bank 
of  Manchester  v.  Ullman^  10  Sm.  &  M.  411;  Bosby shell  v. 
Emanuel^  12  Sm.  &  M.  63 ;  Hopkins  v.  Nichols,  22  Tex.  206. 

The  parties  were  dealers  in  lumber,  the  appellees  in 
Michigan  and  the  appellant  in  Goshen,  in  this  State.  He 
had  purchased  lumber  of  them  on  credit,  and  was  unable  to 
meet  his  payments  as  they  became  due.  Unsuccessful  efforts 
had  been  made  to  induce  him  to  sell  to  tliem  lumber  at 
wholesale  prices  to  pay  their  claim.  They  claimed  that  he 
agreed,  at  the  time  of  making  the  arrangements  for  purchas- 
ing on  credit,  that  he  would  at  any  time  turn  over  the  lumber  to 
them,  or  enough  of  it  to  satisfy  their  demands  against  him.  He 
denied  it.  He  had  promised  to  pay  them  from  time  to  time,  and 
failed  from  inability.  He  had  also  represented  to  them  that  he 
expected  to  receive  money,  when,  as  they  attempted  to  show, 
he  had  no  reasonable  expectations  of  getting  it.  He  caused 
an  invoice  of  the  lumber  to  be  taken,  a  short  time  before  the 
order  of  attachment  was  issued.  There  was  evidence,  tend- 
ing to  show  that  he  was  negotiating  for  a  loan  of  money, 
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for  the  purpose  of  paying  off  the  claim  of  the  appellees, 
and  that  he  intended  to  mortgage  the  lumber,  to  secure  the 
payment  of  the  money.  He  had  also,  at  the  request  of  the 
appellees,  purchased  horses  and  turned  them  over  to  them 
on  account.  One  of  them  had  been  purchased  to  be  paid 
for  in  lumber,  which  was  being  delivered  in  payment  for  the 
horse  when  the  order  of  attachment  was  issued. 

The  appellant  asked  many  instructions,  all  of  which  were 
refused.  We  do  not  deem  it  necessary  to  enumerate  all  of 
them.  The  second  and  third  were  as  follows :  2.  "  The  &ct 
that  the  defendant  at  the  time  he  made  the  purchase  from 
the  plaintifis  promised  that  at  any  time  that  the  plaintiffs 
might  feel  insecure,  they  should  have  the  right  to  take  pos- 
session of  the  defendant's  property,  if  you  find  such  prom- 
ise to  have  existed,  and  that  the  defendant  refused  to  per- 
form such  promise,  would  not  tend  to  prove  that  the 
defendant  was  about  to  sell,  convey,  or  otherwise  dispose  of 
his  property,  subject  to  execution,  with  intent  to  cheat, 
hinder,  or  delay  his  creditors. 

"  3.  The  fact  that  a  debtor,  pressed  by  his  creditor  for  pay- 
ment of  his  debt,  promised  to  pay  him,  when  he  had  no 
reasonable  expectations  of  being  able  to  do  so,  or  states  to  him 
that  he  expects  to  realize  money  from  sources  not  within 
his  reasonable  expectations,  does  not  tend  to  prove  that  the 
debtor  was  then  about  to  sell,  convey,  or  otherwise  dispose 
of  his  property,  subject  to  execution,  with  fraudulent  intent 
to  cheat,  hinder,  or  delay  his  creditors." 

The  issue  on  the  affidavit  was  whether  the  appellant  was 
about  to  dispose  of  his  property,  subject  to  execution,  with 
the  fraudulent  intent  to  cheat,  hinder,  or  delay  his  creditors. 
His  promises  to  allow  the  appellees  to  take  possession  of  his 
property,  or  his  promises  to  pay  without  reasonable  expec- 
tations of  being  able  to  do  so,  or  statements  of  his  expec- 
tations of  realizing  money,  could  not  tend  to  estabh'sh  the 
issue.  The  one  would  simply  show  that  he  had  broken  his 
promise ;  the  other,  that  he  bad  not  told  the  truth.  The 
instructions  should  have  been  gpven. 
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There  was  not  sufficient  evidence  before  the  jury  to  sustain 
the  verdict  on  the  affidavit.  There  was  no  evidence  of  any- 
attempt  to  sell  his  property  or  any  of  it,  except  in  the  ordi- 
nary course  of  trade ;  none  showing  any  purpose,  design, 
expectation,  or  offer  to  sell.  The  appellees  attempted  by 
persuasions  and  threats  to  induce  him  to  give  to  them  a 
preference  over  other  creditors ;  and  because  he  would  not, 
they  attached  his  property.  The  member  of  the  firm  who 
attempted  to  secure  their  pay  and  made  the  affidavit  testi- 
fied :  "I  got  out  the  writ  of  attachment,  because  Parsons 
would  not  turn  out  lumber  at  wholesale  prices.  I  iiplied 
upon  the  fact  that  he  was  losing  money  as  an  element  of 
fraud."  One  of  the  agents  of  the  appellees  who  endeavored 
to  induce  the  appellant  to  pay  or  secure  the  debt,  and  who 
assisted  in  getting  out  the  attachment,  testified  that  the 
attachment  was  issued  because  the  appellant  would  neither 
pay  nor  secure  the  debt. 

The  appellant  was  not  bound  to  sell  to  the  appellees,  in 
order  to  pay  or  secure  their  claim  against  him.  He  was 
under  no  legal  obligation  to  give  them  a  preference  over 
other  creditors.  Although  there  was  no  evidence  that  he 
was  insolvent,  nevertheless,  such  an  act  would  have  been 
an  act  of  bankruptcy,  under  the  bankrupt  law. 

The  verdict  in  favor  of  the  appellees  on  the  complaint  is 
sustained  by  the  evidence.  The  verdict  on  the  affidavit  is 
not  The  appellees  insist  that  under  the  motion  no  new  trial 
can  be  granted  on  the  latter  issue  alone.  We  think  other- 
wise. The  motion  was  for  a  new  trial  "  as  well  of  the  issue 
formed  upon  the  attachment  proceedings  as  of  those  formed 
upon  the  note  and  account,  and  all  of  them."  We  think  it 
may  be  regarded  as  a  several  motion  upon  the  issues  on  the 
complaint  and  affidavit. 

There  are  many  other  questions  discussed  with  much 
ability  by  counsel,  but  we  do  not  deem  it  necessary  to  decide 
them  in  this  case. 

The  judgment  of  the  .said  court  of  common  pleas,  in  favor 
of  the  appellees,  for  the  amount  specified  in  die  verdict  of 
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the  jury,  is  affirmed.  The  judgment  ordering  a  sale  of  the 
attached  property  is  reversed,  with  costs.  Cause  remanded, 
with  instructions  to  the  court  below  to  grant  a  new  trial  on 
the  issue  on  the  affidavit  for  the  order  of  attachment,  and 
for  further  proceedings  in  accordance  with  this  opinion. 

A,  S.  Blake  and  R.  M.  yolmson^  for  appellant. 

W.  A.  Woods  and  G.  D.  Copeland^  for  appellees. 


Noble  et  al.  v.  The  City  of  Vincennes. 


42    1^ 
t38    WS| 


Ctfy. — Aid  to  Railroad  Company, — PetUion. — Remonstrance, — Where  a  petition  j  138 

asking  a  city  to  make  a  donation  in  aid  of  the  construction  of  a  railroad  has  I  42   125 
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been  presented  to  the  common  council  and  referred  to  a  committee  of  the  '         ' 

council,  persons  who  signed  the  petition  may,  by  a  temonstrance,  withdraw 
their  names  from  the  petition  while  the  same  is  in  the  hands  of  the  committee; 
and  if,  after  such  withdrawal,  there  is  not  a  sufficient  number  of  petitioners 
asking  the  donation,  the  council  cannot  make  die  same. 

APPEAL  from  the  Knox  Common  Pleas. 

Downey,  J. — ^This  was  an  action  to  enjoin  the  city  from 
making  a  donation  to  the  amount  of  one  hundred  thousand 
dollars  in  aid  of  The  Vincennes  and  Cairo  Railroad  Company. 
The  complaint  shows  that  the  plaintiffs  are  resident  tax-pay- 
ers of  the  city  and  liable  to  be  taxed  to  pay  the  amount 
of  said  donation,  if  made,  and  for  all  city  purposes.  It  is 
then  alleged  that  on  the  nth  day  of  December,  1871, 
there  was  presented  to  the  common  council  of  said  city  a 
petition,  by  which  the  council  was  requested  to  make  the 
donation  in  the  sum  aforesaid,  payable  as  follows:  fifty 
thousand  dollars  when  the  said  railroad  should  be  completed 
so  as  to  connect  with  the  Cairo  &  Vincennes  railroad  of  the 
State  of  Illinois,  and  the  two  companies  shall  have  completed 
their  roads  and  have  the  same  running  regularly  and  for  the 
carrying  of  passengers  and  freight  from  Vincennes,  Indiana, 
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to  Cairo,  Illinois;  and  the  remaining  fifty  thousand  dollars 
to  be  paid  when  the  said  railroad  company  shall  have  located 
and  built  the  principal  machine  shops  of  their  road  at  Vin* 
cennes,  Indiana;  and  if  the  same  was  not  done  in  two  years, 
the  donation  was  to  be  void.  The  road  was  to  be  built  from 
Vincennes,  through  Knox  County,  to  a  point  opposite,  or 
nearly  opposite,  St.  Francisville,  and  a  bridge  across  the 
Wabash  at  that  point.  It  is  alleged  that  the  petition  pur- 
ported to  have  been  signed  by  four  hundred  and  ninety 
resident  freeholders  of  the  city ;  that  the  common  council 
referred  said  petition  to  a  committee  of  its  own  members, 
which,  on  the  8th  day  of  January,  1872,  reported  to  said 
council  that  a  majority  of  the  resident  freeholders  of  the 
city  had  signed  the  petition ;  whereupon  the  council  accepted 
the  report  and  directed  the  city  attorney  to  prepare  an  ordi- 
nance for  the  purpose  of  making  the  donation  of  said  amount, 
and  determined  to  meet  on  the  evening  of  the  ninth  day  of 
January,  1 872,  for  the  puipose  of  passing  said  ordinance ;  that 
the  council  at  that  time  failed  to  pass  the  ordinance  only  for 
the  reason  that  a  temporary  restraining  order  had  been 
granted  herein.  It  is  further  stated  that  after  the  petition 
had  been  referred  to  said  committee,  and  before  any  other 
steps  had  been  taken  in  the  matter  by  the  common  council, 
a  remonstrance  was  presented  to  the  council  by  two  hun- 
dred and  fifty-four  citizens  of  said  city,  one  hundred  and 
sixty-five  of  whom  appeal)  also  as  signers  of  said  petition ;  in 
which  remonstrance  the  signers  state  that  a  petition  had 
been  circulated  purporting  to  be  in  the  interest  of  The  Vin- 
cennes and  Cairo  Railroad  Company,  of  Indiana,  asking  a 
donation  of  one  hundred  thousand  dollars  in  aid  of  said 
road ;  that  many  of  them  signed  their  names  on  a  blank 
page  of  the  book  upon  the  representation  that  the  petition 
was  for  the  purpose  of  obtaining  the  principal  machine 
shops  of  said  road  and  payable  in  twenty  years  in  the  bonds 
of  the  city.  They  further  state  that  they  find  upon  exami- 
nation that  the  terms  and  conditions  of  said  petition  are 
widely  different  and  not  as  they  understood  them ;  that  they 


MAY  TERM,  1873.  "7 


Noble  etoL  v.  The  City  of  Vincennes. 


would  contribute  liberally  to  obtain  machine  and  manufac- 
turing shops,  working  from  one  hundred  to  five  hundred 
men,  within  their  city,  but  do  not  want  to  have  donated  fifty 
thousand  dollars  more  toward  the  building  of  so  short  a  line 
of  road  without  securing  capacious  shops  and  a  large  force 
of  mechanics  and  labourers.  They  wanted,  to  know  with 
reasonable  Certainty  in  what  way  their  city  was  to  be  com- 
pensated for  its  donation.  They  say  that  section  60  of  the 
city  charter  provides,  that  it  shall  be  the  duty  of  the  city 
council  to  control  and  do  whatever  may  be  necessary  to 
carry  into  effect  the  substantial  meaning  of  the  petition ;  and 
they  severally  protest  against  the  use  of  their  names  to 
said  petition,  and  did  thereby  withdraw  the  same  and  remon- 
strate against  said  donations,  being  made,  etc.  It  is  fur- 
ther alleged  that  said  one  hundred  and  sixty-five  citizens  so 
remonstrating  against  making  the  said  donation,  and  who 
severally  appear  as  petitioners,  protested  against  the  use  of 
their  names  to  said  petition,  and  thereby  withdrew  the  same, 
for  the  reasons  set  forth  in  the  remonstrance ;  that  by  the 
withdrawing  of  these  one  hundred  and  sixty-five  citizens 
from  the  petition,  as  petitioners,  there  would  remain  only 
three  hundred  and  twenty-five  petitioners;  and  the  resident 
freeholders  of  said  city  number  at  least  eight  hundred  and 
fifty ;  that  the  petitioners  to  said  petition,  after  those  who 
so  remonstrated  have  been  deducted,  do  not  constitute  a 
majority  of  the  resident  freeholders  of  said  city;  but  that  the 
council  refused  to  consider  the  remonstrance  and  withdrawal 
of  said  one  hundred  and  sixty-five  petitioners,  and  thereby 
only  arrived  at  the  conclusion  that  a  majority  of  the  resident 
fi-eeholders  of  said  city  were  petitioning  fof  the  making  of 
the  donation,  when,  in  truth  and  in  fact,  the  number  of  peti- 
tioners was  and  is  much  less  than  one-half  the  resident  free- 
holders of  said  city.  It  is  then  alleged  that  the  company 
has  not  been  induced  by  the  petition,  or  the  proceedings  of 
the  council,  to  take  any  steps  in  the  construction  of  its  road ; 
that  although  a  majority  of  resident  freeholders  of  said  city 
do  not  remain  petitioners,  if  not  restrained,  said  city  will,  by 
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the  council,  make  the  donation  aforesaid  before  the  final 
hearing  of  this  cause. 

Prayer  for  injunction  temporary  and  perpetual.  The  com- 
plaint was  verified  by  the  affidavit  of  one  of  the  plaintiffs. 

A  demurrer  to  the  complaint  was  filed  by  the  defendant, 
for  the  reason  that  the  court  had  no  jurisdiction  of  the  sub- 
ject of  the  action,  and  because  the  said  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  sustained  by  the  court,  and  final  judgment 
rendered  for  the  defendant. 

The  sustaining  of  this  demurrer  is  the  error  assigned. 

The  position  assumed  by  counsel  for  the  appellants  is,  that 
the  withdrawal  of  the  one  hundred  and  sixty-five  names 
from  the  petition  left  less  than  a  majority  of  the  resident 
freeholders  petitioning,  and  that  for  this  reason  the  injunction 
ought  to  have  been  granted.  The  position  of  counsel  for 
the  appellee  is,  that  the  court  had  no  jurisdiction  of  the 
action ;  that  the  action  of  the  council  in  deciding  upon  the 
question  whether  a  majority  of  the  tax-payers  were  petition- 
ing or  not  is  conclusive,  and  that  the  court  can  not  inquire 
into  the  question.  It  is  insisted  that  the  question  as  to  the 
number  of  signers  to  the  petition  is  jurisdictional,  and  when 
decided  by  the  council,  that  its  decision  is  final.  On  this 
point  we  are  referred  to  TAe  Evansvi//e,  etc.  Railroad  Coni-- 
party  v.  The  City  of  Evansville^  15  Ind.  395,  as  an  author- 
ity in  support  of  the  views  of  the  appellee.  There  is  a 
difference,  however,  between  that  case  and  this.  There  the 
subscription  had  been  fully  made,  and  th^  action  was  on  the 
subscription  to  enforce  its  payment.  Here  the  subscription 
was  not  fully  made,  and  the  object  of  the  action  was  to  pre- 
vent the  making  of  it.  Not  regarding  that  case  as  decisive 
of  this,  we  proceed  to  consider  the  question  as  to  the  effect 
of  the  action  of  the  petitioners  in  signing  the  remonstrance 
and  withdrawing  their  names  from  the  petition. 

The  statute  provides,  "that  any  city,  incorporated  under  the 
general  law  of  this  State,  upon  petition  of  a  majority  of  the 
resident  freeholders  of  such  city,  may  hereafter  subscribe  to 
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the  stock  of  any  railroad,  hydraulic  company,  or  water 
power,  running  into  or  through  such  city,  or  near  the  cor- 
porate limits  of  said  city,  or  to  make,  on  petition  of  the 
majority  of  the  resident  freeholders  of  such  city,  donations 
in  money  or  the  bonds  of  such  city,  to  aid  in  the  construc- 
tion of  any  such  railroad,  hydraulic  companies,  or  water 
power ;  subject,  however,  to  the  limitations,  direction,  and 
restriction  named  in  the  provisos  to  the  sixtieth  section  of  the 
act  entitled,  *an  act,' "  etc.,''approved  March  14th,  1 867."  3  Ind. 
Stat  I  I4,sec.  i.  The  sixtieth  section  referred  to,  which  has  but 
a  single  proviso,  reads  as  follows:  ''Any  incorporated  city,  un- 
der this  act,  shall  have  power  to  borrow  money  to  subscribe  to 
the  stock  of  any  plank  road,  macadamized  road,  or  railroad  [run- 
ning] into  or  through  such  city,  to  make  donations  inmoney,or 
the  bonds  of  such  city,  to  aid  in  the  construction  of  such 
roads,  only  on  petition  of  a  majority  of  the  resident  free- 
holders thereof:  Provided,  That  said  donations  shall  not  be 
payable,  either  in  money  or  bonds,  until  the  road  in  aid  of 
which  it  is  given  shall  be  so  iar  completed  as  to  admit  the 
running  of  trains  from  the  point  of  commencement  to  such 
point  or  points  as  are  designated  in  the  petition,  in  the  case 
of  railroad,  or  passage  of  wagons,  in  the  case  of  other  roads, 
and  when  so  iar  completed,  it  shall  be  obligatory  on  the 
common  council  of  said  city  to  contract  and  do  whatever 
may  be  necessary  to  carry  into  effect  the  substantial  mean- 
ing of  such  petitions,  and  the  obligations  herein  enjoined 
may  be  enforced  in  the  courts  of  this  State  having  compe- 
tent jurisdiction,  on  the  application  of  any  signer  of  such 
petition,  or  president  of  the  road  in  behsdf  of  which  such 
donation  may  have  been  made»  at  any  time  afber  said  peti- 
tion or  petitions  have  been  presented  to  such  common 
council,  and  tor  any  debt  in  pursuance  of  the  provisions  of 
this  section ;  in  carrying  out  the  intentions  of  the  petitioners 
aforesaid,  the  common  council  shall  add  to  the  tax  duplicate 
of  such  years  thereafter,  a  levy  sufficient  to  pay  the  annual 
interest  on  such  debt  or  loan,  vntix  an  addition  of  not  less. 
Vol.  XLII.- 
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than  five  cents  on  the  one  hundred  dollars,  to  create  a  sink- 
ing fund  for  the  liquidation  of  the  principal  thereof,  which 
fund,  with  all  the  increase  thereof,  shall  be  applied  to  the 
payment  of  such  debt,  and  to  no  other  purpose."  Id.  93, 
sec.  60. 

A  petition  is  an  instrument  of  writing,  or  printing,  con- 
taining a  prayer  from  the  person  presenting  it,  called  the 
petitioner,  to  the  body  or  person  to  whom  it  is  presented,  for 
the  redress  of  some  wrong,  or  the  grant  of  some  favor,  which 
the  latter  has  the  right  to  give.     Bouv.  Die,  tit.  Petition. 

A  remonstrance  is  defined  to  be  a  petition  to  a  court  or 
deliberative  body,  in  which  those  who  have  signed  it  request 
that  something  which  it  is  in  contemplation  to  perform  shall 
not  be  done.     Id.,  tit.  Remonstrance. 

When  a  party  who  has  signed  a  petition  for  the  doing 
or  granting  of  something  afterward  signs  a  remonstrance 
against  the  doing  or  granting  of  what  he  has  petitioned  for, 
it  would  seem  reasonable  that  the  one  should  counteract  and 
destroy  the  effect  of  the  other,  if  the  remonstrance  is  pre- 
sented before  action  has  been  had  in  accordance  with  the 
petition. 

There  would  seem  to  be  nothing  irrevocable  in  the  sign- 
ing of  a  petition.  We  conclude  that  when  the  one  hundred 
and  sixty-five  of  the  petitioners  signed  and  presented  to  the 
council  the  remonstrance  protesting  against  that  for  which 
they  had  petitioned,  and  withdrawing  their  names  from  the 
petition,  it  stood,  so  far  as  they  were  concerned,  as  though 
they  had  never  signed  it.  As  to  the  remonstrants  who  had 
not  signed  the  petition,  it  seems  to  us  that  the  remonstrance 
amounted  to  nothing.  The  law  does  not  provide  for  remon- 
strating as  a  mode  of  opposing  the  granting  of  the  petition. 
The  petition  must  be  signed  by  a  majority  of  the  resident 
freeholders,  and  until  this  has  been  done,  the  council  should 
not  act.  When  this  condition  has  been  fulfilled,  it  is  imma- 
terial as  to  remonstrances.  But,  as  we  have  already  held, 
we  think  a  petitioner  by  remonstrating  neutralizes  the  effect 
of  his  petition. 


MAY  TERM,  1873.  131 


Noble  et  al,  v.  The  City  of  Vincennes. 


Was  the  remonstrance  in  time  to  counteract  the  effect  of 
the  petition?  We  think  it  was.  The  petition  had  been 
presented  to  the  council,  and  it  had  been  referred  to  a  com- 
mittee of  the  council  when  the  remonstrance  was  filed.  No 
other  steps  had  been  taken  by  the  council,  according  to  the 
complaint,  until  the  one  hundred  and  sixty-five  petitioners 
had  withdrawn  their  names  from  the  petition.  In  our  opin- 
ion, there  had  not  been,  at  that  time,  any  binding  and  con- 
clusive action  of  the  council  upon  the  petition.  No  right  to 
the  amount  intended  to  be  donated  had  accrued  in  favor  of 
any  one,  or  which  could  be  enforced  by  any  one. 

It  is  expressly  alleged  in  the  complaint  that  the  petitioners 
who  remained  after  the  withdrawal  of  the  one  hundred  and 
sixty-five  names  from  the  petition  did  not  constitute  a  major- 
ity of  the  resident  freeholders  of  the  city.  Without  that 
number,  the  common  council  had  no  right  to  make  the 
proposed  donation.  The  EvansvUle^  etc.^  Railroad  Co.  v. 
The  City  of  Evansville,  supra. 

The  position  contended  for  by  counsel  for  the  appellaee, 
that  so  soon  as  the  petition  has  been  presented,  signed  by  a 
majority  of  the  resident  freeholders,  the  donation  becomes 
at  once  valid  and  binding,  can  not  be  adopted  £^  a  just  con- 
struction of  the  statutes  in  question.  Some  action  on  the 
part  of  the  council  seems  to  be  necessary,  and  it  may  be 
essential  to  the  rights  of  the  petitioners  that  the  counci]  shall 
see  that  a  compliance  with  the  proper  terms  and  conditions 
shall  be  secured.  At  all  events,  the  council  must  ascertain 
that  the  petition  has  been  signed  by  the  requisite  number  of 
freeholders.  This  was  not  done  when  the  remonstrance  was 
presented.  Thereafter  there  was  not  the  requisite  number 
of  petitioners  asking  the  donation.  i 

A  question  suggests  itself  as  to  the  power  of .  the  city  \ 
council  to  donate  fifty  of  the  one  hundred  thousand  dollars, 
on  condition  of  .the  location  of  machine  shops  at  Vincennes. 
Is  it  clear  that  the  statutes  in  question  authorize  this,  even 
upon  the  petition  of  a  majority  of  the  freeholders  ? 

We  do  not  decide  anything  as  to  the  alleged  misrepresen- 
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tation,  upon  which  the  signatures  of  the  recanting  petitioners 
were  obtained. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  overrule  the  demurrer  to  the 
complaint,  and  for  further  proceedings. 

IV.  F.  Pidgeon,  for  appellants. 

T.  R.  Cobb  and  y.  M.  Boyle,  for  appellee. 


Perrin  et  al.  v.  Royal  et  al. 

Promissory  Note. — Renewal, — Instructions, — Error, — ^Where  a  promissory 
note  sued  on  was  given  in  renewal  of  six  other  notes  executed  by  the  defend- 
ant, it  was  error  to  chaige  the  jury,  that  if  they  beUered  that  after  the  ezeco- 
tion  of  the  note  in  suit  the  plaintiff  retained  the  six  notes  originaMy  made  by 
the  defendant,  as  subsisting  liabilities,  and  failed  or  neglected  to  deliver  them 
up,  the  finding  must  be  for  the  defendant 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

WoRDEN,  J. — ^This  was  an  action  by  the  appellants  against 
the  appellees  upon  a  promissory  note  executed  by  the 
defendants  to  the  plaintiffs,  for  something  over  fifteen  thou- 
sand dollars,  payable  at  the  Franklin  Bank  of  Lafayette, 
Indiana.  Issue,  trial,  verdict,  and  judgment  for  fhe  defend- 
ants. 

The  note  sued  on,  it  was  assumed,  was  given  in  renewal 
of  six  other  notes,  which  had  been  previously  executed  by 
the  defendants  to  the  plaintifls.  The  court  charged  the  jury, 
among  other  things,  as  follows : 

"  Fourthly.  If  the  jury  believe  from  the  evidence  that  the 
note  in  suit  was  given  in  consideration  of  six  other  notes 
which  the  plaintiffs  held  against  the  defendants,  and  that 
after  the  execution  of  the  note  in  suit  the  plaintiff  retained 
the  said  six  notes  as  subsisting  liabilities,  and  failed  and 
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neglected  to  deliver  them  up  to  the  defendants  or  either  of 
them,  then  the  jury  must  find  for  the  defendants." 

Exception  was  duly  taken  to  the  instruction,  and  the  ques- 
tion presented  by  it  is  properly  reserved. 

Wc  are  of  the  opinion  that  the  instruction  was  erroneous. 

We  need  not  determine  whether  the  giving  of  the  note 
sued  on  was  a  satisfaction  of  the  former  ones«  or  whether 
that  was  a  question  to  be  determined  from  the  evidence  show- 
ing the  intention  of  the  parties  in  that  respect.  Nor  need  we 
determine  what,  if  any,  presumption  of  law  would  arise  in 
such  a  case.  The  old  notes,  or  the  debts  evidenced  thereby, 
furnished  an  ample  consideration  for  the  execution  of  the 
new,  whether  the  old  ones  were  surrendered  at  the  time,  or 
not. 

Now,  the  new  note  operated  as  a  satisfaction  of  the  old 
ones,  or  it  did  not.  If  it  did  not,  the  plaintiffs  had  a  right 
to  retain  them  as  subsisting  liabilities,  and  to  sue  upon  them 
in  case  the  new  note  should  not  be  paid  at  maturity.  If,  on 
the  other  hand,  the  new  note  operated  as  a  satisfaction  of 
the  old,  the  fact  that  the  plaintiffs  retained  them  as  subsist- 
ing liabilities  could  not  prevent  them  from  recovering  on  the 
new.  The  mere  retention  by  the  plaintiffs  of  the  old  notes 
was  a  matter  of  no  importance  as  affecting  their  right  to 
recover  on  the  new.  If  the  old  notes  were  satisfied  by  the 
new  one,  any  claim  upon  them  by  the  plaintiff  as  subsisting 
liabilities  would,  of  course,  be  unfounded;  but  it  is  not 
perceived  how  such  mistaken  claim  on  their  part  could  pre- 
vent their  recovery  upon  a  legal  and  valid  demand.  It  seems 
to  us,  therefore,  that  in  any  aspect  of  the  case,  the  instruc- 
tion was  citroncous.  There  are  some  other  questions  dis- 
cussed in  the  case,  but  as  they  may  not  again  arise,  we  pass 
them.  For  the  reason  above  stated,  the  j  udgment  below  will 
have  to  be  reversed. 

The  judgment  below  is  reversed,  with  costs. 

R.  C.  Gregory  and  R.  P.  Davidson^  for  appellants. 

y.  R.  Coffroth,  T.  A  Ward,  W.  C  Wilson,  and  7.  H. 
Adams.  Ibr  appellees. 
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138  353 

139  864  City. — Qmtnut  for   Street  Impravenent. — Extension  of  Time. — Penalty,'— ^ 

1  42   lS4l  Where  a  contract  for  a  street  improvement  provided,  that  if  the  work  should 

'         --'  not  be  done  within  a  time  specified,  and  the  contractor  should  desire  an 

extension  of  time,  such  extension  should  only  be  granted  on  condition 
that  five  per  centum  per  month  should  be  deducted  from  the  assessments  for 
all  work  done  after  such  extension,  the  deduction  to  operate  for  the  benefit 
of  the  property  holders ; 

Held^  thaJt  the  deduction  provided  for  was  in  the  nature  of  a  penalty,  which  the 
common  council  might  enforce  or  not,in  its  discretion. 

Heldf  also,  that  the  penalty  was  only  to  attach  on  condition  that  the  contractor 
desired  an  extension  of  time. 

Pleading. — Answer  to  Part  of  Cause  of  Action, — ^An  answer  which  assumes  to 
be  in  bar  of  the  whole  action,  when  it  is  only  in  bar  of  a  part,  is  bad. 

Judge. — Power  to  Correct  Special  Finding, — A  judge  may  correct  his  special 
finding  during  the  term  at  which  it  is  made,  by  finding  upon  issues  that  have 
been  omitted. 

Same. — Must  Make  Finding. — In  making  a  special  finding,  where  there  is  any 
evidence  on  a  point  pertinent  to  an  issue  in  the  cause,  the  court  is  required  to 
findf  either  that  the  fact  did  exist  or  that  it  did  not  exist. 

Same. — If  the  testimony  is  evenly  balanced,  the  court  should  find  ajalnst  the 
party  upon  whom  the  burden  of  the  issue  rests. 

City. — Appeal  from  Precept, — Issues  to  be  Tried. — On  an  appeal  from  a  pre^ 
cept  issued  for  the  collection  of  an  assessment  for  a  street  improvement,  the 
issues  to  be  tried  are,  whether  the  proceedings  of  the  officers  subsequent  to 
the  order  directing  the  work  to  be  done  were  regular  ;  whether  a  contract 
was  mad6 ;  whether  the  work  was  done,  in  whole  or  in  part,  according  to 
the  contract ;  and  whether  the  estimate  has  been  properly  made  thereon. 

Same. — Improvement  of  Street. — Acceptance  of  Work. — The  acceptance  by  the 
city  authorities  of  work  done  under  a  contract  for  a  street  improvement  is 
^nly  prima  facie  evidence  that  the  work  has  been  done  in  substantial  com- 
pliance with  the  terms  of  the  contract. 

Practice. — Motion  for  Venire  de  Novo. — Special  Finding. — ^Where  a  court 
makes  a  special  finding  of  facts  and  conclusions  of  law,  but  fails  to  find  all 
'  the  facts  covering  the  issues  and  embraced  therein,  a  motion  for  a  venire  de 

novo  assigning  such  cause  should  be  sustained. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

BusKiRK,  J. — ^This  was  an  appeal  from  a  precept  issued 
in  favor  of  the  appellant,  under  an  order  of  the  common 
council  of  the  city  of  Lafayette,  to  enforce  the  payment  of 
certain  assessments  in  favor  of  appellant,  as  contractor,  for 
the  improven^nt  of  Kossuth  street  in  said  city. 
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The  complaint  was  full  and  complete,  and  no  objection 
was  urged  thereto  in  the  court  below.  The  appellee 
answered  in  three  paragraphs.  A  demurrer  was  overruled 
to  the  third  parag^ph,  and  this  ruling  is  assig^ned  for  en-or 
and  presents  the  first  question  for  our  decision. 

The  substance  of  such  paragraph  is^  "  that  said  contract 
required  the  work  to  be  completed  on  the  first  day  of  Sep- 
tember, 1869,  but  that  said  work  was  not  completed  until,  to 
wit,  the  17th  day  of  December,  1869,  which  was  more  than 
two  months  after  the  time  required  by  said  contract  for  the 
completion  of  said  work ;  and  defendant  avers  that  by  the 
terms  of  said  contract,  five  per  cent,  per  month  should 
be  deducted  from  said  estimate  and  assessment  against  the 
property  of  said  defendant,  on  account  of  said  delay  in  the 
completion  of  said  work,  which  deduction  has  not  been  made 
in  said  estimate  and  assessment ;  and  the  defendant  avers 
that  by  reason  of  such  delay,  he  has  been  greatly  damaged 
thereby,  in  this,  to  wit,  fifty  dollars ;  and  the  said  defendant 
says  that  said  plaintiff  ought  not  to  have  judgment  for  said 
assessment.'* 

That  portion  of  the  contract  referred  to  in  the  above  para- 
graph of  the  answer  is  as  follows : 

"  And  it  is  further  understood  and  agreed  that  if  said  party 
of  the  first  part  fails  to  complete  said  work  within  the  time 
specified,  and  desires  an  extension  of  time  to  complete 
the  same,  such  extension  of  time  shall  be  granted  only 
on  condition  that  five  per  centum  per  month  be  deducted 
from  the  assessments  of  all  work  done  after  such  extension^ 
such  deduction  to  operate  for  the  benefit  of  the  respective 
property  holders  in  proportion  to  their  assessments ;  and  all 
damages  arising  on  account  of  any  failure  on  the  part  of  the 
party  of  the  first  part  to  comply  with  the  conditions  of  this 
contract  shall  be  collected  from  the  party  of  the  first  part, 
without  any  relief  from  valuation  or  appraisement  laws." 

The  contract,  of  which  the  clause  above  quoted  is  a  part, 
was  entered  into  between  the  appellant  and  the  common 
council  of  the  cily  of  Lafayette.    The  appellee  was  not  a 
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party  to  the  contract  It  is  manifest  that  this  clause  must 
have  been  inserted  at  the  instance  of  the  common  council, 
and  that  its  purpose  was  to  secure  prompt  performance  on 
the  part  of  the  appellant.  The  provision  that  five  per  cen- 
tum per  month  should  be  deducted  from  the  assessment  of 
all  work  done  after  the  extension  of  the  time  of  the  com- 
pletion of  the  contract,  was  in  the  nature  of  a  penalty,  which 
it  was  competent  for  the  common  council  to  enforce  or  not,  in 
their  discretion.  And  if  they  had  chosen  to  enforce  it,  the 
time  for  them  to  have  done  so  was  when  they  allowed  the 
last  assessment ;  but  it  is  shown  not  only  by  the  answer,  but 
by  the  transcript,  that  it  was  not  enforced*  The  woiic  was 
received  by  the  city  engineer,  committee  on  street  improve- 
ments, and  common  council,  and  the  final  estimate  made.  It 
should  be  observed  that  the  penalty  was  only  to  attach  on 
the  condition  that  the  contractor  desired  an  extension  of 
time  for  the  completion  of  the  work,  when  the  extension 
could  only  be  g^ranted  on  the  express  condition  that  five 
per  centum  per  month  should  be  deducted  from  the 
assessment  of  all  work  done  after  such  extension.  If  there 
was  no  extension  of  time  asked  by  the  contractor  and  granted 
by  the  common  council,  then  the  penalty  did  not  attach,  and 
the  parties  stood  upon  their  common  law  liability,  as  though 
there  was  no  such  provision  in  the  contract  It  is  not 
alleged  in  the  answer  that  an  extension  of  time  was  asked 
for  and  granted,  nor  is  it  shown  what  assessments  were  made 
for  work  done  after  such  extension.  Besides,  the  answer 
assumes  to  be  in  bar  of  the  entire  action,  when  the  conclu* 
sion  shows  that  it  was  only  in  bar  of  fifty  dollars. 

The  court  erred  in  overruling  the  demurrer  to  the  third 
paragraph  of  the  answer. 

By  the  agreement  of  the  parties,  the  cause  was  submitted 
to  the  court  for  trial ;  and  the  evidence  being  heard,  the  appel- 
lant asked  the  court  to  state  the  facts  found  in  writing  and 
the  conclusions  of  law  thereon  by  the  court 

The  facts  so  found  and  the  conclusions  of  law  thereon  are 
as  follows: 
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**  The  city  of  Lafayette  contracted  with  the  plaintiff  in 
accordance  with  the  statute,  by  which  plaintiff  agreed  to 
make  a  partial  improvement  of  Kossuth  street  in  said  city 
(a  small  part  of  the  street  adjoining  lands  not  within  the  cor- 
poration when  the  contract  was  made).  The  question  to  be 
decided  now  is,  was  the  work  done  according  to  contract  ? 
The  grading  and  gravelling  of  the  street  were  done  according 
to  specifications,  and  under  the  direction  of  the  city  engineer, 
except  that  for  a  distance  of  about  half  the  line  of  the  street ; 
the  grading  was  fifly-eight  feet  wide,  instead  of  sixty  feet ; 
the  grading  was  done,  however,  to  the  line  of  improvement 
as  made,  gn  each  side  of  the  street,  under  the  direction  of 
the  city  engineer,  and  but  fifty-eight  feet  were  paid  for. 
This  I  find  to  be  a  substantial  compliance.  The  grading 
is  shown  to  have  been  well  done.  By  the  terms  of  the  con- 
tract, the  sidewalks  were  to  be  made  four  feet  in  width,  of 
good,  sound,  common  white  pine  plank,  two  inches  in  thick- 
ness, six  inches  in  width,  and  twelve  or  sixteen  feet  in 
length,  laid  so  as  to  break  joints,  on  good,  sound,  white  oak 
scantling,  four  inches  square  and  four  feet  long,  laid  four 
feet  apart  transversely  to  the  sidewalks,  and  to  be  securely 
spiked  to  the  same  by  two  four  inch  spikes  in  each  scantling; 
the  lumber  to  be  free  from  sap  and  injurious  defects. 

"  The  improvement  was  finished,  approved  by  the  engineer, 
and  accepted  by  the  council,  but  the  work  was  not  done 
according  to  contract,  in  this:  The  timber  of  the  sidewalks 
was  not  free  from  sap,  and  some  (the  number  is  not  definite) 
of  the  cross  pieces,  to  which  the  plank  were  nailed,  were 
worm-eaten,  having  been  sawed  from  dead  timber.  A  part 
of  the  lumber  which  was  brought  to  said  improvement  was 
rejected  by  the  engineer,  and  was  not  used  in  the  improve- 
ment ;  and  the  engineer  testifies  that  he  knew  of  no  objec- 
tionable material  being  used,  but  the  fact  that  some,  in  fact, 
a  considerable  amount  (but  not  a  definite  amount)  of  lumber 
with  sap  from  one  to  two  inches  wide  was  used,  is  estab- 
lished. The  contract  is  positive  that  the  lumber  '  must  be 
free  from  sap.'     Had  but  a  few  pieces^  but  slightly  injured 


138  SUPREME  COURT  OF  INDIANA. 

Gulick  V,  Connely. 

by  sap,  been  put  in  the  work,  I  would  have  regarded  the 
work  as  substantially  done  according  to  the  contract,  but  a 
violation  of  so  plain  a  provision  of  the  contract  does  not,  to 
my  mind,  justify  a  recovery.*  The  acceptance  by  the  city 
of  the  work  is  prima  facie  evidence  that  the  work  was  done 
according  to  contract,  but  not  conclusive.  The  statute  itself 
shows  this.  This  presumption  in  the  case  at  bar  has  been 
rebutted ;  the  precept  should  not  have  been  issued ;  there- 
fore, I  find  for  the  defendant.*' 

The  appellant  excepted  to  the  conclusions  of  law  drawn 
by  the  court  upon  the  facts  found. 

The  appellant  moved  the  court  for  a  new  trial,  upon  writ- 
ten reasons  filed,  which  motion  was  overruled,  and  the  appel- 
lant excepted. 

Thereupon  the  appellant  moved  the  court  for  a  venire  de 
710V0,  upon  the  ground  that  the  findings  of  the  court  were 
imperfect  and  did  not  cover  all  the  issues  in  the  cause. 

While  such  motion  was  pending,  the  following  amendment 
to  the  special  findings  was  made  by  the  court: 

"  I  find  that  the  work  has  been  done  substantially  accord- 
ing to  contract,  except  as  shown  in  the  finding  heretofore 
filed;  that  had  the  work  been  done  as  to  the  sidewalks 
according  to  the  contract,  the  assessment  would  have  been 
proper,  and  the  precept  properly  issued.  As  the  amount  of 
lineal  feet  owned  by  the  defendant  and  its  proportion  to  the 
whole  line  of  the  street  is  correctly  stated  in  the  complaint, 
I  find  that  the  defendant's  property  is  in  the  city,  and  he 
is  not  entitled  to  damages  as  set  up  in  his  counter-claim. 

•'John  M.  LaRue." 

To  the  making  of  which  additional  finding  the  appellant, 
at  the  time,  objected  and  excepted. 

After  the  filing  of  such  amendment,  the  court  overruled 
the  motion  for  a  venire  de  novo^  to  which  appellant  excepted. 

The  appellant  then  moved  the  court  for  judgment  in  his 
favor  upon  the  special  findings,  wffich  motion  was  overruled, 
and  appellant  again  excepted. 
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The  court  thereupon  rendered  final  judgment  for  the 
appellee. 

The  next  assignment  of  error  calls  in  question  the  correct- 
ness of  the  ruling  of  the  court  in  overruling  the  motion  for 
a  venire  de  novo. 

It  is  very  earnestly  insisted  by  counsel  for  appellant,  that 
in  deciding  upon  this  question,  we  can  only  look  to  the 
original  special  findings  of  the  court,  for  the  reason  that  the 
court,  having  made  and  filed  his  findings,  possessed  no 
power  to  make  any  addition  thereto.  We  think  the  objec- 
tion is  untenable.  We  are  unable  to  see  any  valid  objection 
to  the  action  of  the  court.  The  special  finding  of  the  court 
stands  upon  different  grounds  than  the  verdict  of  a  jury,  but 
even  a  jury,  before  its  discharge,  may  be  required  to  correct 
and  perfect  the  verdict  or  answers  to  interrogations.  The 
same  judge,  ordinarily,  presides  during  the  entire  term,  and 
if  he  should,  in  the  hurry  of  business,  omit  to  find  upon 
one  of  the  issues,  no  injury  can  result  in  permitting  him, 
during  the  term,  to  correct  his  finding. 

But,  conceding  the  right  of  the  court  to  render  the 
additional  finding,  it  is  maintained  by  counsel  for  appellant 
that  he  was,  for  two  reasons,  entitled  to  a  venire  de  novo: 

1.  That  the  findings  rendered  are  too  vague,  uncertain, 
and  indefinite. 

2.  That  the  findings  do  not  cover  all  the  issues  in  the  cause. 
The   court  finds  that  the  work  was  substantially  done 

according  to  the  contract,  except  the  sidewalk.  In  our  opin- 
ion, the  defects  in  the  sidewalks  are  not  sufficiently  pointed 
out  to  enable  us  to  determine  whether  such  work  was  done 
in  substantial  compliance  with  the  contract 

It  is  found  that  some  of  the  timber  for  the  sidewalk  was  not 
free  from  sap.  Again,  it  is  found  that  a  considerable  amount 
of  lumber  that  was  not  free  from  sap  was  used  in  the  con- 
struction of  the  sidewalk,  and  some  of  the  cross-ties  were 
worm-eaten.  The  court  was  required  to  find  the  facts,  and 
not  to  write  the  testimony  of  the  witnesses.  The  thing  to 
be  found  was,  what  was  proved,  and  not  conjectures  or 
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impressions.  The  court  was  required,  where  there  was  any 
evidence  on  the  point,  to  find  either  that  the  fact  did  or  did 
not  exist.  The  court  was  bound  to  consider  and  weigh  all 
the  evidence  on  any  given  point,  and  then  find  one  way  or 
the  othen  If  the  testimony  was  evenly  balanced,  then  the 
court  should  find  the  fact  against  the  party  upon  whom  the 
burden  of  that  issue  was.  The  law  does  not  require  a  literal 
and  exact  performance  of  the  work  according  to  the  con- 
tract, but  it  does  require  a  substantial  compliance  with  the 
contract.  Tfte  Board  of  Comtmssioners  of  Allen  County  v. 
Silvers^  22  Ind.  491. 

If  the  court  had  found  the  number  of  pieces  of  timber 
and  lumber  which  were  used  that  were  not  free  from  sap, 
and  the  number  of  cross-ties  that  were  worm-eaten,  \ve  could 
determine  whether  there  had  been  a  substantial  compliance 
with  the  contract  The  finding  is  too  uncertain  and  indefi- 
nite. 

We  proceed  to  inquire  whether  the  findings  cover  and 
embrace  all  the  issues  in  the  cause. 

What  were  the  issues?  They  are  plainly  defined  by  the 
statute,  as  follows : 

"  And  in  case  the  court  and  jury  shall  find  upon  trial  that 
the  proceedings  of  said  officers  subsequent  to  said  order 
directing  the  work  to  be  done  are  regular,  that  a  contract 
has  been  made,  that  the  work  has  been  done,  in  whole  or  in 
part,  according  to  the  contract,  and  that  the  estimate  has 
been  properly  made  thereon,  then  said  court  shall  direct 
the  property  to  be  sold,"  etc.     3  Ind.  Stat.  102. 

The  special  findings  wholly  fail  to  show  whether  or  not 
the  proceedings  of  the  city  officers,  subsequent  to  the  adop- 
tion of  the  order  directing  the  work  to  be  done  were  regular, 
and  whether  or  not  the  estimate  had  been  properly  made 
on  the  work. 

It  is  also  insisted  by  counsel  for  appellant  that  the  court 
erred  in  finding  as  a  conclusion  of  the  law,  that  the  accept* 
ance  of  the  work  on  behalf  of  the  city  authorities  was  only 
prima  facie  evidence  that  the  work  had  been  done  in  sub- 
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stantial  compliance  with  the  contract.  It  is  very  earnestly 
insisted  that  such  acceptance  was  conclusive  evidence,  in  the 
absence  of  fraud  or  mistake,  and  in  support  of  such  position, 
we  are  referred  to  the  cases  of  T/ie  Board,  etc.,  v.  Silvers, 
supra;  Wilson  v.  P^ole,  33  Ind,  443 ;  Wyckoff  v.  Meyers,  44 
N.  Y.  143. 

The  authorities  referred,  to  do  not  support  the  position 
assumed.  If  the  acceptance  of  the  work  by  the  authorities 
of  the  city  is  conclusive  evidence  that  the  work  has  been 
done  according  to  contract,  why  is  an  appeal  given  to  the 
property-holder  from  a  precept  ?  and  why  does  the  statute 
provide  that  one  of  the  questions  to  be  tried  on  such  appeal 
is,  whether  the  work  has  been  done,  in  whole  or  in  part, 
according  to  the  contract?  The  property-holders  have  no 
opportunity  to  be  heard  before  tl^e  common  council,  and  it 
would  be  manifestly  unjust  to  hold  them  concluded,  with- 
out being  heard. 

We  are  of  opinion  the  court  erred  in  overruling  the  motion 
for  a  venire  de  novo. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below,  to  grant  the 
venire  de  mrco,  and  for  further  proceedings  in  accordance  with 
this  opinion. 

y,  R,  Coffroth  and   T.  B.    Ward,  for  appellant. 

W.  C.  Wilson,  for  appellee. 
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Husband  and  Wife. —  Vendot^s  LUn, — Where  a  wife,  her  hosband,  and  a  third 
peison  were  joint  purchasere  of  certain  real  estate,  and  the  deed  of  convey- 
ance was  made  to  them,  and  notes  given  for  the  purchase-money  were 
not  signed  by  the  wife,  hot  were  signed  by  the  husband  and  the  other  puro 
chaser,  and  the  husband  and  wife  were  purchasers  of  one-half  of  the  prem- 
ises, and  the  next  day  afler  the  deed  was  made,  the  purchasers,  with  the  con* 
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sent  of  the  vendor,  had  the  name  of  the  husband  struck  out  of  the  deed  by 
the  justice  of  the  peace  who  took  the  acknowledgment,  and  afterward  the 
wife  signed  the  notes ; 

I/^lii,  that  the  vendor  would  be  entitled  to  hold  a  lien  upon  the  real  estnte  for 
the  unpaid  purchase-money,  as  against  the  wife. 

^e/d,  also,  that  the  notes,  as  to  the  wife,  were  absolutely  void,  and  she  was  net 
bound  by  stipulations  therein  to  pay  ten  per  cent,  interest  and  to  waive  valua- 
tion and  appraisement  laws. 

Same. —  Tenants  by  Entireties, — Where  real  estate  is  conveyed  to  a  husband  and 
wife  and  another  person  jointly,  the  husband  and  wife  will  take  an  undivided 
one-half  of  the  premises,  as  tenants  by  entireties. 

APPEAL  from  the  Bartholomew  Circuit  Court. 

BusKiRK,  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  Charles  C.  Anderson,  and  George  W.  Becker, 
upon  two  joint  promissory  notes  and  to  enforce  a  vendor's 
lien. 

The  complaint  consisted  of  four  paragraphs.  A  demurrer 
was  sustained  to  the  first,  second,  and  third  paragraphs,  and 
overruled  to  the  fourth,  to  which  rulings  proper  exceptions 
were  taken.  Issue  was  formed  on  the  fourth  paragraph  of 
the  complaint.  The  cause  was,  by  the  agreement  of  the 
parties,  submitted  to  the  court  for  trial.  The  court,  at  the 
request  of  the  parties,  rendered  a  special  finding  of  facts  and 
its  conclusions  of  law  thereon.  The  appellant  alone  excepted 
to  the  conclusions  of  law.  Judgment  was  rendered  for  the 
appellee  against  Charles  C.  Anderson  and  George  W.  Becker, 
upon  the  notes,  and  that  the  appellee  held  a  vendor's  lien, 
to  which  judgment  there  was  no  exception.  The  court  also 
rendered  a  decree  that  the  appellee  held,  as  against  the 
appellant,  a  vendor's  lien  on  the  land  described  in  the  com- 
plaint, and  decreed  a  sale  of  such  land,  without  relief  from 
the  valuation  and  appraisement  laws,  to  pay  the  amount 
found  due  with  ten  per  cent,  interest.  The  appellant  excepted 
to  so  much  of  the  decree  as  allowed  interest  at  the  rate  of 
ten  per  cent,  and  provided  for  the  sale  of  the  land  without 
relief  from  the  valuation  or  appr^fisement  laws. 

All  the  questions  arising  in  the  record  are  presented  by 
four  assignments  of  error,  and  they  are: 
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1.  That  the  court  erred  in  overruling  the  demurrer  to  the 
fourth  paragraph  of  the  complaint 

2.  That  the  court  erred  in  its  conclusions  of  law  upon  the 
facts  found. 

3.  That  the  court  erred  in  rendering  judgment  against 
appellant  for  ten  per  cent,  interest  upon  the  purchase-money. 

4.  That  the  court  erred  in  providing  for  the  sale  of  the 
land  of  appellant  without  relief  from  valuation  and  appraise- 
ment laws. 

We  shall  consider  the  first  and  second  assignments  of 
error  together,  as  they  present  substantially  the  same  ques- 
tions. 

The  fourth  paragraph  of  the  complaint  reads  as  follows : 
"The  plaintiff  for  further  complaint  herein  says,  that  on  the 
25th  day  of  May,  1867,  he  made  and  entered  into  a  contract 
with  Minerva  B.  Anderson,  Charles  C.  Anderson,  and  George 
W.  Becker,  wherein  he  sold  to  them  the  following  real 
estate,  situate  in  Bartholomew  county,  in  the  State  of  Indi- 
ana, to  wit :  The  undivided  one-half  of  sixty-five  (65)  acres 
by  parallel  lines  off  of  the  east  side  of  the  east  half  of  the 
soutlj-east  quarter  of  section  21,  and  sixty-five  (65)  acres  off 
of  the  south  end  of  the  west  half  of  the  south-west  quarter  of 
section  22,  and  one  hundred  and  twenty-eight  (128)  acres 
by  parallel  lines  off  of  the  west  side  of  the  south-east  quarter 
of  section  21;  also,  one  hundred  and  twenty-seven  (127) 
acres  by  parallel  lines  off  of  the  west  quarter  of  section  21 ; 
also,  two  (2)  acres  in  the  south-west  comer  of  the  north- 
west quarter  of  section  22;  all  in  township  10,  north  of  range 
five,  east,  containing  in  all  three  hundred  and  eighty-seven 
(387)  acres,  more  or  less,  at  and  for  the  price  of  fifteen 
thousand  dollars.  Seven  thousand  five  hundred  dollars 
thereof  to  be  paid  in  real  estate,  and  the  transfer  of  real 
estate ;  the  residue  thereof  to  be  paid  as  follows :  three 
thousand  seven  hundred  and  fifty  dollars  to  be  paid  in 
twelve  months,  at  ten  per  cent,  interest  after  maturity ;  and 
three  thousand  seven  hundred  and  fifty  dollars  payable 
twent}^-four  months  from  said  date,  with  ten  per  cent,  inter- 
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est  after  maturity.  Which  said  several  sums  said  parties 
promised  to  pay ;  that  a  deed  was  made  and  executed  by 
said  plaintiff  and  wife  under  and  pursuant  to  said  contract 
to  said  defendants  jointly  for  said  lands,  and  the  same  was 
duly  delivered  to  them ;  and  said  Becker  and  Anderson 
executed  notes  for  said  several  sums  of  money,  and  the  same 
were  to  be  executed  by  said  Minerva  B.  Anderson ;  and  after 
the  plaintifT  had  executed  said  deed  and  delivered  the  same 

tD  said  defendants   thereafter,  to  wit,  on  the day  of 

May,  1867,  said  defendants  agreed  among  themselves  that 
said  deed  should  be  changed,  and  desired  that  said  deed 
should  stand  in  the  name  of  Minerva  B.  Anderson  and  said 
Becker  jointly ;  and  after  the  making  of  said  notes  by  said 
Becker  and  Charles  C.  Anderson,  with  the  understanding  that 
t'.:c  same  should  be  executed  by  said  Minerva  B.  Anderson, 
said  defendants  agreed  to,  among  themselves,  and  did  erase 
the  name  of  Charles  C.  Anderson  from  said  deed  delivered 
to  them,  and  said  deed  was  recorded  by  them  as  altered  by 
them  (a  copy  of  which  is  filed  herewith);  and  thereafter, 
under  and  pursuant  to  said  contract,  said  Minerva  B.  Ander- 
son also  signed  said  notes  (a  copy  of  which  is  filed  here- 
with); that  said  notes  are  due  and  unpaid;  that  said 
Minerva  B.  Anderson,  Charles  C.  Anderson,  and  Greorge  W. 
Becker  immediately  entered  into  the  possession  of  all  said 
land,  and  have  held  the  same  continuously  since,  and  now 
hold  the  same ;  that  all  said  defendants  were  the  vendees 
of  said  land,  and  the  plaintiff  holds  a  vendor's  lien  on  all 
said  land  to  secure  the  payment  of  said  purchase-money; 
that  defendants  have  no  personal  property  out  of  which  to 
pay  said  indebtedness.  Wherefore,  plaintiff  demands  judg- 
ment for  twelve  thousand  dollars,  and  that  said  indebtedness 
be  declared  the  purchase-money  for  said  land,  and  that  said 
land  be  sold  to  pay  said  indebtedness,  without  relief  from 
valuation  laws,  and  all  proper  relief. 

The  special  finding  of  facts  was  as  follows : 

It  is  found  that  on  the  25th  day  of  May,  1867,  the  plaintiflT 
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and  his  wife  sold  and  conveyed,  by  warranty  deed,  to  Charles 
C.  Anderson,  Minerva  B.  Anderson,  and  George  W.  Becker, 
as  joint  vendees  and  purchasers,  the  following  described  real 
estate  in  Bartholomew  county,  etc.  (describing  it). 

2.  That  the  consideration  to  be  paid  for  said  conveyance 
was  fifteen  thousand  dollars.  Seven  thousand  five  hundred 
dollars  was  paid  at  the  time  by  the  conveyance  of  other  real 
estate  to  said  Tannehill ;  and  the  said  defendants,  Charles  C. 
Anderson  and  George  W.  Becker,  at  the  same  time  executed 
and  delivered  to  the  said  plaintiff  their  two  promissory  notes 
herein,  due  in  twelve  and  twenty-four  months  from  date, 
each  for  three  thousand  seven  hundred  and  fifty  dollars, 
drawing  ten  per  cent  interest  after  maturity. 

3.  That  long  before  the  making  of  said  conveyance  to  said 
defendants,  at  the  time,  and  continuously  since,  the  said 
Minerva  B.  Anderson  was  a  married  woman,  the  wife  of  the 
said  Charles  C.  Anderson. 

4.  That  at  the  time  said  conveyance  was  made,  plaintiff 
and  wife  and  the  defendants  were  present,  and  the  defendant 
Minerva  B.  Anderson  knew  that  the  conveyance  was  to  her- 
self, her  husband,  and  Becker. 

5.  On  the  next  day  after  the  conve3^nce  was  made  and 
delivered,  Squire  Roberts,  the  justice  of  the  peace  who  had 
taken  the  acknowledgment,  erased  the  name  of  Charles  C. 
Anderson  fi'om  the  deed  wherever  it  occurred.  This  was 
done  because  Becker  so  desired  it,  at  the  request  of  the 
Andersons,  and  was  done  in  the  presence  of  the  Andersons*. 
The  plaintifT  was  not  present  when  the  erasure  was  made,, 
but  before  it  was  made  he  had  consented  thereto.  Plaintiffs, 
wife  never  gave  her  consent  to  the  change  and  had  no  knowl- 
edge of  it 

6.  That  about  one  month  afler  the  attestation  of  the  deed, 
Mrs.  Anderson  signed  the  notes;  that  the  signing  of  the- 
notes,  by  her  was  an  afterthought,  occasioned  by  the  altera- 
tions in  the  deed;  that  there  was  no  understanding  as  to» 
her  signing  the  notes  when  the  deed  was  delivered. 

Vol.  XLU.— 10 
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7.  The  erasure  in  the  deed  was  not  made  for  the  purpose 
of  defrauding  any  one,  but  made  in  good  faith.  Becker 
being  the  purchaser  of  one  undivided  half  of  the  land,  the 
parties  were  fearful  if  the  deed  remained  as  originally  drawn, 
he  could  really  hold  but  one-third. 

8.  It  is  further  found  that  the  sum  of  seven  thousand  five 
hundred  dollars  has  been  paid ;  that  Becker  has  paid  of 
this  amount  three  thousand  five  hundred  dollars,  and  Mrs. 
Anderson  four  thousand  dollars — five  hundred  dollars  of 
which  was  paid  by  said  Charles  C.  Anderson,  by  conveyance 
of  his  own  real  estate  at  the  time  said  deed  was  made  by 
plaintiff,  which  was  all  the  property  owned  by  said  Anderson 
at  the  time  of  sale  of  said  land,  and  he  was  then,  and  he  has 
been  continually  since,  and  is  now,  insolvent. 

9.  The  amount  found  due  the  plaintiff  for  said  land  on 
purchase-money  is  nine  thousand  one  hundred  and  twenty- 
five  dollars ;  and  it  is  further  found  that  neither  of  the 
defendants  has  personal  property,  out  of  which  any  portion 
of  this  debt  can  be  made,  but  that  they  have  no  personal 
property  of  any  kind  subject  to  execution. 

10.  The  court  does  not  find  that  said  purchase  from  said 
plaintiff  was  for  the  benefit  of  said  Minerva  B.  Anderson's 
separate  estate,  nor  that  she  intended  to  or  did  charge  her 
separate  estate  with  said  indebtedness;  that  she  is  now, 
and  was  at  the  time  of  said  purchase,  the  owner  of  the  other 
undivided  one-half  of  all  of  said  land  as  set  forth  in  com- 
plaint, acquired  part  by  descent  from  her  father,  and  the 
rest  by  purchase  from  Richard  TannehiU;  and  the  court 
finds  for  said  Minerva  B.  Anderson  on  all  the  paragraphs  of 
the  complaint,  other  than  the  fourth  paragraph. 

11.  Charles  C.  Anderson  and  Mrs.  Anderson's  portion  of 
the  purchase-money,  as  between  themselves  and  said  Becker, 
is  three  thousand  nine  hundred  and  twenty-two  dollars  and 
fifly  cents,  the  interest  on  her  portion  being  calculated  at  ten 
per  cent,  after  maturity  of  notes,  to  which  said  Minerva  B. 
Anderson  excepts ;  and  the  portion  of  George  W.  Becker 
of  the  purchase-money  is  five  thousand  two  hundred  and 
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two  dollars  and  fifty  cents,  the  interest  being  calculated  at 
the  rate  often  per  cent. 

From  the  facts  as  above  found,  the  law  is  found  in  favor 
of  the  plaintiff  as  to  the  fourth  paragraph  of  his  complaint, 
and  the  conclusions  of  law  are  found  as  follows :  i 

1.  That  as  the  conveyance  originally  stood,  Charles  C. 
Anderson  was  not  a  surety,  but  was  a  principal  debtor ;  and 
being  such,  the  plaintiff  Iteld  a  vendor's  lien  upon  the  real 
estate  conveyed  for  the  purchase-money. 

2.  That  being  a  principal  debtor  in  the  beginning,  his  rela- 
tion upon  the  notes  was  not  changed  to  that  of  a  surety. 
From  what  took  place  afterward,  as  shown  by  the  facts  as 
herein  specially  found,  the  vendor's  lien  still  remains  in  favor 
of  the  plaintiff! 

It  is  found  by  the  court  that  Minerva  B.  Andeirson, 
Charles  C.  Anderson,  and  George  W,  Becker  were  joint 
vendees  and  purchasers  of  the  land  sold  by  the  appellee; 
that  the  deed  was  made  by  appellee  and  Avife,  in  the  pres- 
ence of  all  of  said  vendees,  to  them  jointly,  and  delivered 
to  all  of  them.  The  notes  for  the  unpaid  purchase- 
money  were  executed  by  Charles  C.  Anderson  and  George 
W.  Becker.  Becker  was  the  purchaser  of  one  undivided 
lialf  of  said  lands,  and  became  apprehensive  that  as  the  land 
was  conveyed  to  all  three,  he  could  only  hold  one-third. 
In  this  he  was  mistaken.  Tlie  land  being  conveyed  to  hus- 
band and  wife,  they  took  one  undivided  half  of  all  (he  land 
conveyed,  as  tenants  by  entireties.  Oiandler  v.  Cheney^  yj 
Ind.  391. 

But  acting  on  such  misapprehension,  the  vendees,  the  day 
after  the  execution  of  the  deed  and  notes,  with  the  consent 
of  the  vendor,  had  the  justice  of  the  peace  who  had  taken 
the  acknowledgment  of  the  deed  to  erase  and  strike  out  of  I 
the  deed  the  name  of  Charles  C.  Anderson.  There  was  nO 
understanding,  at  the  time  of  the  execution  of  the  deed,  that 
the  appellant  was  to  ^gn  the  notes,  but  in  consequence  of 
the  alteration  in  the  deed  the  appellant,  about  one  month 
after  such  alteration^  signed  the  notes. 
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The  question  presented  for  our  decision,  upon  the  facts 
found  by  the  court,  is  whether  the  appellee  held  a  vendor^s 
lien  on  the  lands  conveyed,  as  against  the  appellant 

It  is  maintained  by  counsel  for  appellant,  that  the  appel«> 
lee,  by  the  change  in  the  deed  and  notes,  waived  and  aban* 
doned  the  vendor's  lien*  The  position  of  the  counsel  for 
appellant  is  stated  in  his  brief  as  follows : 

'*  When  the  change  was  made  in  the  deed  by  the  consent 
of  Anderson  and  wife  and  Becker,  Charles  C  Anderson  at 
once  became  and  was  a  surety  on  the  notes ;  that  it  was  so 
as  between  the  makers  of  the  notes,  there  can  be  no  doubt 
or  controversy.     He  became  a  surety  by  operation  of  law 
resulting  from  the  change.      Tannehill  consented  to  the 
change,  and  continued  to  hold  the  notes  as  originally  delivered 
to  him,  without  requiring  any  change  of  the  notes  when  he  con- 
sented to  the  change,  or  afterward  for  a  month,  or  stipulat- 
ing that  his  lien  should  still  be  retained.    When  the  change 
by  his  consent  was  made,  Minerva  B.  Anderson  and  Becker 
became  his  trustees  for  his  unpaid   purchase-money,   and 
Charles  C.  Anderson  became  a  surety  on  the  notes ;  at  least 
he  was  estopped  from  asserting  to  the  contrary.     He  was 
presumed  to  know  the  legal  effect  of  the  change,  and  it  was 
his  right  and  duty,  if  he  intended  to  retain  his  lien  for  his 
purchase-money,  to  have  required  a  change  of  the  notes,  or  an 
agreement  that  his  lien  should  continue  before  consenting  to 
the  change.    On  the  contrary,  Tannehill  held  the  notes  in 
the  condition  they  were  when  delivered  to  him,  for  about 
one  month  after  his  consent  to,  and  alteration  of,  the  deed 
making  Mrs.  Anderson  and  Becker  his  grantees ;  and  then, 
in  consequence  of  the  alteration  of  the  deed,  he  procured 
Mrs.  Anderson's  signature  to  them ;  at  least  he  assented  to  it, 
the  notes  being  in  his  possession  and  uhder  his  control,^  It  is 
true  that  the  note  as  to  Mrs.  Anderson  as  a  promise  to  pay 
is  void ;   yet,  as  to  Tannehill,  it  was  binding  as  fixing  the 
time  of  payment.    The  fact  that  he  took  her  signature  to 
the  note,  when  and  under  the  circumstances  he  did  it,  is 
valuableas  a  *  circumstance,'  throwing  light  upoa  the  whole 
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transaction^  it  having  been  done  after  Mrs.  Anderson  and 
Becker  were  by  consent  of  parties  made  the  grantees^  and 
in  consequence  of  that  change  in  the  deed,  and  a  circum- 
stance from  which  the  court  not  only  can,  but  is  bound  to 
infer  that  Tannehill  <!id  not  rely  upon  his  lien." 

The  position  of  the  counsel  for  appellee,  as  stated  in  his 
brief)  is  as  follows : 

"  When  appellee  delivered  his  deed  to  the  joint  vendees, 
he  was  divested  of  his  title.  He  no  longer  possessed  or  held 
any  interest  in  the  land.  The  power  of  alienation  or  change 
of  title  was  with  the  vendees  only.  It  was  unimportant  to 
appellee,  so  far  a3  he  was  concerned,  after  he  was  divested 
of  title,  who  might  subsequently  become  the  owner,  or  how 
he  might  become  such  owner,  only  so  far  as  it  might  afiect 
his  vendor's  lien,  and  his  lien  could  only  be  affected  by  the 
acquisition  of  the  property  by  a  bona  fide  purchaser  who  had 
no  notice  of  the  unpaid  purchase-money,  for  all  purchasers 
with  notice,  and  all  volunteers  who  hold  without  value,  are 
affected  by  the  vendor's  lien. 

"  Anderson  is  still  a  joint  owner.  If  he  should  assert  his 
right,  there  is  no  equity  to  prevent  it,  as  he  paid  part  of  the 
purchase-money  by  the  transfer  of  part  of  his  real  estate, 
and  an  estoppel  would  only  operate  as  against  him,  when  to 
permit  him  to  claim  it  would  operate  as  a  fraud  or  an  injury 
to  some  third  party  induced  to  act  on  faith  of  the  erasure. 
But  whether  Anderson  was  estopped  or  not,  does  not  affect 
the  vendor's  lien,  or  his  claim  in  diiscase.  The  fact  that  the 
appellee  may  be  estopped  to  deny  that  the  deed  was  executed 
to  the  two,  if  such  may  be  the  case,  does  not  affect  the  lien. 
The  fact  that  the  vendor  may  make  a  deed  to  one  person, 
does  not  estop  him  to  assert  that  another  was  the  original 
purchaser  and  vendee,  and  gave  his  note  for  the  purchase- 
money,  and  that  the  deed  was  made  at  the  direction  of  the 
original  vendee  to  such  third  party^  and  that  he  was  a  vol- 
unteer, or  that  he  to6k  his  deed  with  notice  that  the  purchase- 
money  was  unpaid.  Appellant  argues  that  because  C.  C 
Anderson's  name,  after  the  delivery  of  the  deed,  was  erased, 
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he  became  surety  for  the  others.  He  was  a  principal  debtor 
— one  of  the  vendees.  Even  security  given  for  purchase- 
money  will  not  afiect  such  lien,  unless  it  is  given  in  pur- 
suance of  the  original  agreement.  Security  voluntarily 
given  by  the  vendee  will  not  affect  the  lien.  Vandaren  v. 
Todd^  2  Green  Ch.  397. 

"  But  Anderson  was  not  a  surety.  The  court  finds  that  it 
was  a  joint  purchase,  the  three  were  joint  purchasers  and 
vendees,  and  the  lien  attached  immediately  on  the  sale,  when 
the  deed  was  made  and  delivered  to  them. 

"  Tannehill  sold  the  property  to  these  parties  jointly.  They 
were  joint  purchasers,  and  are  jointly  liable  to  him.  The 
deed  was  delivered  to  them  jointly,  and  the  title  vested  in  them 
jointly  from  delivery.  From  the  consummation  of  the  sale, 
the  vendor's  lien  attached  to  the  land,  which  could  not  be 
divested  by  any  subsequent  arrangement  between  the  pur- 
chasers. The  purchaser  might  have  ordered  the  deed  to  be 
made  to  any  other  person,  and  the  lien  would  have  followed 
it  The  fact  that  the  purchasers  agreed  after  the  sale  was 
completed  to  them,  that  two  of  them  should  have  and  hold 
the  title,  does  not  render  oneof  the  joint  purchasers  a  surety 
for  the  others  as  to  the  vendor.. 

'^  Equity  as  between  tlie  purchasers  might  decide  that,  as 
between  themselves,  two  should  pay  the  debt  and  be  pri- 
marily liable  before  the  other  who  surrendered  his  interest 
in  the  land  to  them,  but  as  between  them  and  the  vendor, 
they  were  all  vendees,  as  the  court  decides  and  finds  in  this 
case ;  and  the  cases  cited  by  appellant  only  go  to  the  extent 
that  a' court  will  settle  the  equities  between  the  parties^ 
and  if  one  ought  primarily  to  pay  before  another,  the  court 
will  so  decide.  That  does  not  afiect  this  question.  His  lien 
attached;  they  were  all  vendees*  Appellee  at  no  time 
accepted  part  as  principals  and  one  as  surety.  No  such 
agreement  existed,  no  such  contract  was  made,  and  none 
can  be  inferred,  because  C.  C.  Anderson  was  worth  nothing 
after  his  name  was  erased  from  the  deed,  as  will  be  seen  in 
the  fmding." 
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We  are  quite  clear^  that  upon  the  facts  found  by  the  court, 
the  appellee  had  a  lien  upon  the  property  in  controversy  for 
the  unpaid  purchase-money,  as  against  Minerva  B.  Ander- 
son. The  fact  that  she  was  a  married  woman  in  no  manner 
afi&cted  her  right  to  purchase  and  hold  real  estate.  This 
right  she  possessed  at  common  law.  The  inhibition  in  our 
statute,  in  reference  to  married  women,  is  not  against  the 
right  to  purchase  and  hold  real  estate,  but  it  is  against  the 
alienation  thereof  without  the  consent  of  her  husband.  She 
had  the  right  to  purchase  the  property,  and  the  law  created 
the  vendor's  lien.  There  is  nothing  in  the  record  which 
indicates  any  intention  on  the  part  of  the  appellee  to  waive 
or  abandon  such  lien.  Anderson  executed  the  note  as  a 
principal,  and  there  was  no  agreement,  if  such  could  be 
made«  by  which  he  was  to  become  a  surety.  We  think  it 
very  clear  that  he  remained  liable  as  a  principal  on  the  notes. 
The  effect  of  striking  out  his  name  from  the  deed  was  to 
vest  the  entire  title  to  one-half  the  land  in  his  wife,  the  same 
as  if  he  had  conveyed  it  to  a  person  with  notice  of  the  ven* 
dor's  lien,  which  conveyance  would  not  defeat  the  vendor's 
Ken. 

The  note  as'  to  Mrs.  Anderson  was  absolutely  void.  It 
created  no  personal  liability  against  her,  nor  was  she  bound 
by  the  stipulation  therein  contained  to  pay  ten  per  cent. 
interest  or  the  agreement  to  waive  the  valuation  and 
appraisement  laws.  The  court,  therefore,  erred  in  comput- 
ing the  interest  against  her  at  the  rate  of  ten  per  cent. 
Where  there  is  no  agreement  in  writing  to  pay  a  greater 
rate  of  interest  than  six  per  cent.,  no  more  that  six  per  cent 
can  be  recovered.  The  note  being  void  as  to  Mrs.  Ander- 
son, there  was  no  valid  waiver  of  the  valuation  and  appraise- 
ment laws.     See  Ham  v.  Greve^  41  Ind.  531. 

The  judgment  of  the  court  below  is  affirmed  as  to  Ander- 
son and  Baker,  and  is  reversed  as  to  the  appellant,  with  costs 
in  favor  of  appellant  and  against  appellee;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  render  a 
decree  against  the  lands  of  the  appellant  for  the  amount  that 
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may  be  found  due  from  her,  computing  the  interest  thereon 
at  the  rate  of  six  per  cent  and  providing  that  such  lands 
shall  be  sold  with  relie£ 

5.  Stansi/er,  for  appellant. 
I    F.  T,  Hard,  for  appellee* 


Leb  v.  The  State. 

Criminal  ZAWj^^Pieadm^^ — Former  Comdctiom* — ^In  all  criminal  prosacotionSy 
the  defendant,  under  an  oral  plea  of  the  general  issue,  may  show  a  fonner 
conviction  for  the  same  ofl^ce. 

APPEAL  from  the  Huntington  Common  Pleas. 

DowNEYy  J. — This  was  an  information  against  the  appellant 
for  an  assault  and  battery,  committed  on  one  Westhofer. 
The  defendant,  on  arraignment,  pleaded  the  general  issue 
orally,  and  on  the  trial  offered  in  evidence*  the  judgment  of 
a  justice  of  the  peace,  with  parol  evidence  of  the  identity 
of  the  defendant  and  of  the  crime,  to  show  a  former  convic- 
tion for  the  same  oiience.  This  evidence  was  rejected  by 
the  court,  on  the  objection  of  the  State.  We  see  no  objec-* 
tion  to  the  admissibility  of  this  evidence,  and  the  Attorney 
General  states  in  a  brief,  filed  in  the  case,  that  he  has  exam- 
ined it  and  is  satisfied  that  the  court  erred  in  refusing  to 
allow  the  defendant  to  read  the  record  in  evidence.  The 
defendant  may  prove  a  former  conviction  under  the  general 
issue,  pleaded  orally.  2  G.  &  H.  413,  sec.  gy.  Qem  v.  TJie 
State y  post^  p.  420. 

Tlie  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

B.  M.  Cobb  and  B.  F.  Hendrix,  for  appellant 

y^  C.  Denny ^  Attorney  General,  and  B.  71  Ibach^  for  the 
State. 
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Summers  et  al.  v.  Hoover  et  al. 

EviDSNCE. — FrauduUtU  Cmvfyance.^^jaiain  real  estate  was  purchased  of  A« 
and  conveyed  to  B.,  and  by  B,  and  his  wife  conveyed  to  C.,the  father  of  B.'s 
wife,  and  by  C.  conveyed  to  the  wife  of  B.  In  a  proceeding  to  sabject  said 
real  estate  to  the  payment  of  a  jOdgment  against  B.  on  the  ground  of  fraud ; 

BUdt  that  under  an  answer  of  ge&ml  dexual  evidence  was  aiimi—iM^  a^U  C* 
was  to  pay  A.  the  consideration  for  the  real  estate;  that  the  deed  was  to  have 
been  made  in  the  name  of  B/s  wife;  that  it  was  made  to  her  husband  with- 
out her  knowledge  and  consent,  and  that  she  objected  to  its  being  made  to 
hex  husband  as  soon  as  she  knew  of  the  tact 

CoKVEYANCB  TO  WiFB. — Gifi  from  FotfuT. —  Where  a  father,  to  provide  his 
daughter  with  a  home,  paid  the  purchase-money  for  certain  real  estate,  intend- 
ing to  moke  a  gift  of  it  to  his  daughter,  and  the  real  estate  was  conveyed  to 
the  husband  of  the  daughter,  and  she  never  relinquished  to  her  husband  her 
right  to  hold  the  purchase-money  or  the  benefit  of  it  to  her  separate  use ;  and 
afterward  the  husband,  in  consideration  that  his  wife's  father  had  paid  the 
purchase-moneyfor  her  benefit  conveyed  the  real  estate  through  the  father  to 
her,  she  had  the  right  to  hold  it  against  a  creditor  of  the  husband. 

Same. — Where  a  married  man,  about  the  time  of  making  a  ptwobise  of  veal 
estate,  infonned  his  wife  that  if  her  father  would  pay  the  purchase-money  he 
would  have  the  conveyance  made  to  her ;  and  the  father  of  the  wife,  io  pur* 
suance  thereof,  paid  for  the  land ;  and  without  the  consent  of  the  wife, 
or  of  her  father,  the  deed  was  taken  in  the  name  of  the  husband ;  and 
afterward,  being  in  failing  circumstances,  he,  in  order  to  fulffl  his  promise  to 
his  wife,  conveyed  the  real  estate  to  her  through  a  trustee; 

Hdd^  that  the  conveyance  was  founded  on  a  good  consideration,  and  was  not 
fiaudnlent,  and  the  land  could  not  be  taken  from  the  wife  to  pay  the  debts  of 
the  husband. 

APPEAL  from  the  Hcniy  Circuit  Court 

Downey,  J. — This  was  an  action  by  the  appellees  against 
the  appellants.  It  is  stated  in  the  complaint  that  on  the  19th 
day  of  April,  1 871,  the  plaintiffs  recovered  a  judgment 
s^ainst  Horace  Summers  and  Charles  C.  Shedron  as  part- 
ners, in  the  common  pleas  of  Henry  county,  for  six  hundred 
and  sixteen  dollars  and  fifty^eight  cents ;  that  an  execution 
was  issued  thereon  and  levied  upon  certain  real  estate 
described  in  the  complaint ;  that  the  real  estate  was  adver- 
tised and  ofiered  for  sale,  but  no  one  bid  on  it ;  that  the 
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partnership  between  said  Summers  and  Shedron  was  dis- 
solved in  1 87 1,  and  said  Shedron  sold  his  interest  in  the 
partnership  stock  to  one  Wisehart,  for  one  thousand  and 
sixty-three  dollars,  and  took  Wisehart's  notes  therefor,  pay- 
able to  David  Van  Mater,  to  hinder,  delay,  and  defraud  the 
creditors  of  Shedron,  and  without  any  consideration  from 
Van  Mater;  and  that  at  said  time,  with  intent  to  delay  and 
defraud  his  creditors,  Shedron  conveyed  to  Van  Mater  the 
said  real  estate  so  levied  upon  by  the  sheriflf)  with  the  con- 
sent and  by  collusion  with  Van  Mater,  and  without  any 
consideration ;  and  that  Van  Mater,  without  any  considera- 
tion, reconveyed  said  real  estate  to  Maria  Shedron,  wife  of 
said  Charles  C.  Shedron,  she  having  full  knowledge  of  the 
facts.  , 

Prayer  that  the  plaintiffs  have  judgment  for  seven  hundred 
dollars ;  that  said  conveyances  be  declared  fraudulent ;  that 
said  judgment  be  declared  a  lien  upon  said  real  estate; 
that  a  writ  of  attachment  jssue  against  said  Summers  and 
Shedron,  and  a  writ  of  garnishment  against  said  Wisehart, 
etc. 

Answer  by  general  denial.  Trial  by  jury  and  general 
verdict  for  plaintiffs,  with  answers  to  certain  interrogatories 
propounded  to  the  jury.  There  was  a  motion  made  by 
the  defendants  for  a  new  trial,  for  the  reasons,  among  others, 
that  the  evidence  was  not  sufficient  to  support  the  verdict  of 
the  jury;  that  the  court  had  improperly  refused  to  admit 
certain  specified  evidence  offered  by  the  defendants,  and  had 
erred  in  certain  of  the  charges  given  to  the  jury,  and  in 
refusing  other  charges  designated  by  their  numbers. 

Among  the  errors  assigned,  it  is  alleged  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  the  court  improperly  refused  to  grant  a  new 
trial. 

The  specific  objection  urged  against  the  complaint  is,  that 
it  does  not  show  that  Shedron  had  not  other  property  suffi- 
cient to  pay  the  debt  mentioned  without  resorting  to  the  land 
in  question.   As  the  complaint,  in  this  respecti  can  be  amen- 
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ded  on  return  of  the  cause  to  the  circuit  court,  if  it  shall  be 
deemed  necessary,  and  as  we  have  concluded  to  dispose  of 
the  case  on  other  grounds,  we  will  not  stop  to  consider  that 
question,  but  will  proceed  to  examine  the  questions  pre- 
sented on  the  motion  for  a  new  trial. 
There  is  very  little  conflict  in  the  evidence.    It  appears 

that  Shedron  was  indebted  to  Van  Mater  in  the  sum  of  one 

« 

thousand  dollars,  which  Shedron  had  agreed  to  secure  by  a 
mortgage  on  his  interest  in  the  partnership  stock,  but  had 
not  done  so ;  that  Van  Mater  had  intended  to  give  this 
amount  to  his  daughters,  six  hundred  dollars  to  Mrs« 
Shedron  and  four  hundred  to  Mrs.  Painter ;  that  for  this 
reason  the  note  of  Wisehart  was  made  payable  to  him; 
that  Van  Mater  paid  for  the  land^  which  was  purchased  from 
one  Hopper  designing  it  for  his  daughter,  Mrs.  Shedron, 
but  the  deed  was  made  in  her  husband's  name;  and  that  for 
this  reason,  Shedron  conveyed  to  Van  Mater,  and  Van  Mater 
to  Mrs.  Shedron.  The  bona  fides  of  these  transactions  was 
the  question  in  controversy.  While  Mrs.  Shedron  was  on 
the  witness  stand,  at  the  proper  time,  her  counsel  propounded 
to  her  the  following  questions,  which  the  court  refused  to 
allow  her  to  answer: 

''  I.  State  what  agreement,  if  any,  was  made  between  you 
and  your  husband  before  and  at  the  time  the  property  was 
purchased  of  Hopper,  as  to  who  should  furnish  the  purchase* 
money  and  to  whom  the  deed  should  be  made. 

**  2.  State  when  the  deed  from  you  and  your  husband  to 
David  Van  Mater,  and  the  deed  from  Van  Mater  to  you, 
were  first  made  out,  and  when  they  were  finally  executed. 

"  3.  State  whether  or  not  the  deed  from  Hopper  to  your 
husband  was  made  to  him  with  your  knowledge  and  con- 
sent. 

"4.  State  whether  or  not  you  consented  to  have  the  deed 
from  Hopper  made  to  your  husband. 

"  5  State  what  agreement,  if  any,  was  made  between  you 
and  your  husband,  at  the  time  the  property  was  finally  paid  for, 
as  to  the  person  to  whom  the  property  should  be  conveyed. 
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'*6.  State  whether  or  not,  after  you  learned  that  the  title 
was  in  your  husband,  you  objected  to  it,  and  what  agree- 
ment he  made  about  reconveying  it  to  you,  if  any." 

The  reason  for  refusing;  to  allow  her  to  answer  the  ques* 
'  tions  was,  that  the  evidence  sought  to  be  elicited  was  not 
admissible  under  the  issue  formed  by  the  general  denial. 

It  is,  perhaps,  more  comrmon  to  state  in  the  bill  of  excep- 
tions the  facts  which  the  paity  ofiered  to  prove,  than  to  set 
forth  the  questions  propounded.  But  assuming  that  Mrs« 
Shedron  would  have  answered  that  her  father  was  to  pay  the 
consideration  for  the  real  estate;  that  the  deed  was  to  be 
made  in  her  name ;  that  it  was  made  to  her  husband  without 
her  knowledge  and  consent;  and  that  she  objected  to  the 
deed  being  in  the  name  of  her  husband  so  soon  as  she  knew 
of  the  fact,  etc.,  we  think  the  ofiered  evidence  was  clearly 
admissible  under  the  general  denial,  as  tending  to  nega- 
tive the  fraud  charged  in  the  complaint,  and  which,  under 
the  general  denial,  the  plaintiff  was  bound  to  prove.  2 
G.  &  H.  Ii3y  sec.  91. 

The  court  was  asked  by  die  defendants^  and  refused,  to 
give  the  following  instructiotts : 

•*  If  you  find  that  David  Van  Mater,  for  the  purpose  of 
providing  his  datqgfater,  Mrs.  Shedron,  a  home,  paid  the 
purchase -money  for  the  house  and  lot  in  suit,  intending 
to  make  a  gift  of  it  to  his  daughter,  and  Mrs.  Shedron 
never  relinquished  to  her  husband  her  right  to  hold  said 
purchase  -  money  or  the  benefit  of  it  to  her  separate  use, 
and  afterwards  the  husband,KIharIes  Shedron,  in  consider*- 
ation  that  said  Van  Mater  had  paid  said  purchase -money 
for  the  benefit  of  Mrs.  Shedron,  conveyed  through  David 
Van  Mater  said  real  estate  to  his  wife,  she  would  have  the 
right  to  hold  it,  and  your  verdict  upon  that  branch  of  the 
case  should  be  for  the  defendants. 

''If  you  find  that  Charles  Shedron,  about  the  time  of 
making  the  purchase  of  the  real  estate  in  suit,  told  his 
wife  that  if  her  &ther  would  pay  the  purchase- money  he 
would  have  the  deed  made  to  her,  and  in  pursuance  of 
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this  agreement  the  father  of  the  wife  did  pay  the  purchase- 
money,  and  Shedron,  without  his  wife's  or  her  father's 
consent,  took  the  deed  in  his  own  name,  and  afterward, 
being  in  failing  circumstances,  and  in  order  to  fulfil  his 
promise  to  his  wife  and  put  the  title  ia  her,,  he  conveyed 
said  real  estate  to  her,  through  a  trustee,  this  conveyance 
would  be  founded  upon  a  good  consideration,  and  would 
not  be  fraudulent,  and  the  land  can  not  be  taken  away 
from  the  wife  to  pay  the  debts  of  the  husband." 

The  ground  covered  by  these  charges  was  not  covered  by 
the  chaiges  g^ven.  We  think  they  are  correct,  and  that  the 
court  should  have  given  them.  Upon  the  facts  assumed  in 
the  chaises,  no  part  of  the  husband's  means  was  vested  in 
tile  real  estate  in  question,  and  the  sale  of  it  to  pay  his  debts 
would  be  simply  taking  what  was  given  to  the  wife  by  her 
father  for  her  own  use,  and  applying  it  to  the  discharge  of 
her  husband's  indebtedness. 

There  were  other  reasons  urged  for  a  new  trial,  but  we  do 
not  deem  it  necessary  to  consider  Uiem,  as,  for  the  reasons 
already  stated,  we  think  the  new  trial  should  have  been 
granted. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial. 

Jf.  B.  Farkner  and  E.  H.  Bumfy,  for  appellants. 

y.  Bfvwn  and  R.  L.  Polky  for  appellees. 
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Assignment  of  Error. — Insufficient  Comphnnt, — Where  the  error  assigned  in 
the  Supreme  Court  is,  that  a  demurrer  ought  to  have  been  sustained  to  the  com- 
plaint, and  no  demurrer  appears  in  the  record,  the  sufficiency  of  the  compbiat 
is  not  presented  by  the  assignment. 

'     APPEAL  from  the  Howard  Circuit  Court 

OsBORNy  C.  J. — ^This  was  an  action  to  collect  the  amount  of 
benefits  assessed  against  the  land  of  the  appellant  for  the  con- 
struction of  a  ditch  by  the  appellee,  under  the  act  of  March 
lith,  1867.     3  Ind.  Stat  228. 

The  complaint  sets  out  the  proceedings  before  the  county- 
commissioners,  the  appointment  and  return  for  the  assess- 
ment of  the  appraisers ;  that  the  appellant  appealed  from  the 
assessment  to  the  court  of  common  pleas ;  that  the  appeal 
was  tried  and  a  verdict  and  judgment  rendered  in  favor  of 
the  appellee,  fixing  the  amount  of  assessment  of  benefits  to 
the  land  of  the  appellant  at  the  sum  of  one  hundred  and 
twenty-five  dollars;  and  that  the  same  should  be  a  lien  upon 
the  land  described  in  the  complaint.  It  is  also  averred  in 
the  complaint  that  the  ditch  had  been  fully  completed 
according  to  the  specifications  set  forth  in  the  application ; 
that  after  its  completion  and  more  than  ten  days  before  the 
commencement  of  the  action,  he  demanded  of  the  appellant 
the  payment  of  the  assessment,  which  he  refused  to  make ; 
that  the  same  remains  due  and  unpaid.  Judgment  is 
demanded  for  one  hundred  and  twenty -five  dollars  with 
interest  thereon,  and  that  the  same  be  a  lien  upon  the  land, 
and  that  the  court  order  and  decree  its  sale  on  the  judgment, 
and  for  proper  relief 

A  copy  of  the  petition  to  the  county  commissioners,  the 
order  of  the  board  appointing  the  appraisers,  their  oath, 
assessment  and  .return,  the  record  and  judgment  of  the  court 
in  the  appeal  from  the  assessment,  are  all  filed  with  and  made 
a  part  of  the  complaint 

The  appellant  filed  an  answer  of  seven  paragraphs. 

After  setting  out  the  answer,  the  record  recites  that  the 
court  overruled  a  demurrer  to  four  paragraphs  of  the  answer; 
that  a  reply  was  filed ;  that  the  defendant  filed  a  demurrer 
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to  the  second  paragraph  of  the  reply,  and  that  it  was  sus* 
tained.  The  reply  copied  into  the  record  contains  but  one 
paragraph,  and  that  is  a  general  denial. 

There  is  no  demurrer  to  the  answer  or  reply  in  the  record, 
nor  does  it  state  that  any  demurrer  was  filed  to  the  answer. 

The  cause  was  tried  by  a  jury,  who  returned  a  general 
verdict  of  sixty-seven  dollars  for  the  appellee,  and  answers 
to  interrogatories  submitted  to  them  at  the  request  of  the 
appellant. 

The  appellee  remitted  all  of  the  verdict  but  thirty  dollars. 

The  appellant  then  asked  for  a  judgment  in  his  favor 
against  the  plaintiff  on  the  special  findings  of  the  jiuy,  which 
was  overruled. 

Judgment  was  rendered  for  the  appeUee  for  the  sale  of 
the  land  to  make  the  sum  of  thirty  dollars  and  costs. 

Proper  exceptions  were  taken  to  the  several  rulings  and 
judgments  of  the  court. 

The  errors  assigned  are : 

1st.  In  not  rendering  judgment  for  the  appellant  on  the 
special  findings  of  the  jury. 

2d.  In  not  sustaining  the  demurrer  of  the  appellee  to  the 
appellant's  answer  to  complaint 

According  to  the  specifications  in  the  application  made  by 
the  appellee,  '' the  total  length  of  said  proposed  drain  will 
be  162.08  rods,  with  an  average  fall  per  mile  of  five  and 
one-half  feet.  Said  drain  will  be  six  feet  at  the  top  and  one 
foot  at  the  depth  of  three  feet." 

The  following  question  was  submitted  to  the  jury,  at  the 
request  of  the  appellant : 

"  Did  the  plaintiff  construct  said  ditch  over  the  lands  of 
the  defendant  six  feet  wide  at  the  top,  three  feet  deep,  with 
an  average  fall  of  five  and  one-half  feet  per  mile  over  the  lands 
of  the  defendant?"    To  which  the  jury  answered,  "  No." 

That  is  the  special  finding  which  the  appellant  claims 
entitled  him  to  a  judgment  over  the  general  verdict  for  the 
appellee. 

The  ditch  was  one  hundred  and  sixty-two  rods  and  a  frac- 
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tion  in  length.  It  ran  across  the  lands  of  three  persons, 
including  forty  acres  belonging  to  the  appellant  It  was  to 
be  six  feet  wide,  three  deep,  with  an  average  lall  of  five  feet 
and  a  half  to  the  mile.  The  jury  could  not  answer  the 
interrogatory  affirmatively,  if  the  average  fall  of  the  whole 
ditch  had  been  five  feet  and  a  half  to  the  mile,  nor  if  it  had 
been  six  feet  wide  and  three  deep,  unless  it  had  the  requisite 
average  fall  over  the  land  of  the  appellant  The  drain  might 
have  been  of  the  width,  depth,  and  average  fall,  according 
to  the  specifications,  and  still  the  jury  could  not  answer  the 
interrogatory  affirmatively.  The  inquiry  related  to  the 
ditch  over  the  appellant's  land,  and  not  to  its  whole  length, 
whilst  the  specifications  related  to  the  whole  ditch. 

The  general  verdict  for  the  plaintiff  was,  in  eflect,that  the 
work  was  doiie  according  to  the  specifications.  The  special 
finding  is  not  inconsistent  With  it. 

It  is  only  when  the  special  finding  of  facts  is  inconsistent 
with  the  general  verdict,  that  the  former  will  control  the 
latter.  Sec  337,  2  G.  &  H.  206.  The  Board  of  Comnirs^  etc.^  v. 
Kromer^  8  Ind.  446.  If  the  special  findings  can,  upon  any 
hypothesis,  be  reconciled  with  the  general  verdict,  the  latter 
will  control,  and  the  court  will  not  render  judgment  against 
the  party  who  has  the  general  verdict  in  his  favor.  Amidon 
v.  Gaffy  24  Ind.  128. 

The  court  committed  no  error  in  refusing  to  render  judg- 
ment for  the  appellant  on  the  special  finding.  There  being  no 
demurrer  in  the  record,  the  court  committed  no  error  in  not 
sustaining  one  to  the  complaint.  There  are  several  causes  for 
demurrer  specified  in  the  statute,  and  in  the  absence  of  the 
demurrer  we  do  not  know  that  any  cause  was  stated. 

The  sufficiency  of  the  complaint  is  not  before  us.  The 
error  assigned  is  not  that  the  complaint  was  not  sufficient, 
but  that  the  demurrer  ought  to  have  been  sustained. 

The  judgment  of  the  said  Howard  Circuit  Court  is  affirmed, 
with  costs. 

D.  Moss,  for  appellant 

C  N.  Pollard  and  y.  W.  Cooper^  for  appellee. 
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Criminal  Law. — N»isa$ue*'^EvuieHct. — In  a  prosecutioii  for  the  erection  <uid 
maintenance  of  a  nuisance,  where  it  b  alleged  that  the  nuisance  is  located 
upon  a  particular  tract  of  land,  the  State  b  bound  to  prove  the  location  as 
alleged,  or  fail  in  the  prosecution. 

APPEAL  from  the  Marion  Criminal  Circuit  Court 

WoRDEN,  J. — ^This  was  a  prosecution  against  the  appel- 
lant for  the  erection  and  maintenance  of  a  nuisance. 

The  case  was  commenced  and  tried  before  a  justice  of  the 
peace,  where  the  defendant  was  convicted  and  fined ;  but 
he  appealed  to  the  court  from  which  this  appeal  is  taken  and 
upon  trial  therein  was  again  convicted  and  fined,  a  motion 
for  a  new  trial  having  been  made  in  his  behalf  and  overruled* 
Exception. 

Two  errors  are  assigned. 

ist«  That  the  court  below  erred  in  overruling  a  motion  to 
quash  the  affidavit  on  which  the  prosecution  was  founded. 

2d.  That  the  court  erred  in  overruling  the  motion  for  a 
new  trial 

No  objection  is  pointed  out  to  the  sufficiency  of  the  affi- 
davit, and  we  see  none.  We  pass,  therefore,  to  the  consid* 
eration  of  the  motion  for  a  new  trial. 

The  affidavit  charges  the  nuisance  (a  soap  factory)  to  have 
been  erected  and  maintained  in  Center  township,  in  said 
county  of  Marion,  near  to  the  city  of  Indianapolis,  **  upon 
the  following  land,  to  wit:  The  south-west  quarter  of  section 
thirty-five  (35),  township  seventeen  (17),  range  three  (3) 
east."  It  contains^sufficient  averments,  as  we  think,  to  s\io^ 
that  the  establishment  was  a  nuisance. 

£ut  on  the  trial  of  the  cause,  as  is  shown  by  a  bill  of 
exceptions,  **  there  was  no  evidence  to  prove  that  said  house 
so  erected  and  used  by  the  defendant,  in  the  manner  and  for 
the  purposes  specified  in  said  affidavit,  was  situated  tn  or 
upon  the  land  "  specified  in  the  affidavit,  ''as  alleged  in  said 
Vol.  XLIL— II 
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affidavit ;  nor  that  said  furnace,  boiler,  or  other  apparatus,  or 
other  machinery,  or  any  part  thereof,  was  in  or  upon  said*' 
land,  "  nor  that  any  portion  of  the  operations  for  the  manu- 
facture of  soap,  or  for  any  other  purpose,  as  alleged  in  said 
affidavit,  Avas  performed  in  or  upon  said  "  land. 

But  it  was  shown  that  the  nuisance  was  in  Center  town- 
ship, in  said  county,  and  near  to  the  city  of  Indianapolis ; 
and  in  other  respects  the  case  was  sufficiently  made  out. 

The  question  arises  whether  the  State,  she  having  alleged 
that  the  nuisance  was  located  upon  a  particular  tract  of  land, 
was  bound  to  prove  it  as  alleged,  or  fail  in  the  prosecution. 
We  are  of  opinion  that  she  was,  and  that  the  defendant's 
motion  for  a  new  trial  should  have  prevailed.  Perhaps  the 
locality  of  a  nuisance  should  be  specifically  described,  where 
it  is  to  be  abated,  so  that  the  sheriff  may  execute. the  order 
of  abatement  with  certainty  and  without  mistake.  Wood  v. 
The  State,  $  Ind.  433. 

There  was,  however,  no  order  of  abatement  in  the  present 
case,  and  it  would  seem  that  where  no  abatement  is  sought 
such  locality  need  not  be  specifically  stated,  and  perhaps  not 
in  any  case.    Howard  v.  The  State,  6  Ind.  444. 

But  conceding  that  it  was  not  necessary  to  have  stated  the 
particular  tract  of  land  on  which  the  nuisance  was  located, 
but  having  stated  it,  the  authorities  are  clear,  as  we  think, 
that  the  State  was  bound  to  prove  the  location  as  stated. 
Gould  PI.  148,  sec.  183,  et  seq. 

We  quote  the  following  passage  from  Roscoe  Crim.  Ev. 

85: 

"  Where  the  name  of  a  place  is  mentioned,  not  as  matter 
of  venue,  but  of  local  description,  it  should  be  proved  as 
laid,  although  it  need  not  have  been  stated.  Thus  where  an 
indictment  charged  the  defendant  with  being  found  armed, 
with  intent  to  destroy  game  in  a  certain  wood  called  the  Old 
Walk,  in  the  occupation  of  J.  J.,  and  it  appeared  in  evidence 
that  the  wood  had  always  been  called  the  Long  Walk,  and 
never  the  Old  Walk,  the  judges  held  the  variance  fatal." 

The  text  is  fully  sustained  by  the  case  of  Rex  v.  Owen,  i 
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Moody,  1 18.  Here  the  particular  tract  of  land  on  which  the 
nuisance  was  alleged  to  have  been  situated  was  not  stated 
as  matter  of  venue,  for  the  venue  was  Marion  county.  It 
was  stated  as  descriptive  of  the  offence  charged  in  respect 
to  its  locality,  and  being  thus  matter  of  description,  though 
perhaps  unnecessarily  stated,  should  have  been  proved  as 
stated.  We  quote  the  following  paragraph  from  3  Stark. 
Ev.  1574: 

"An  action  for  a  nuisance  to  the  plaintiff's  real  property, 
whether  corporeal  or  incorporeal,  is  local,  and  the  action 
must  be  brought  in  the  county  where  the  property  is  situate. 

"  But  it  is  not  necessary  to  describe  the  precise  local  situ- 
ation either  of  the  property  injured,  or  of  the  gravamen. 

"And  unless  a  precise  description  be  given,  the  place 
mentioned  will  be  ascribed  to  venue,  and  not  considered  to 
be  descriptive. 

"  But  if  in  such  case  a  precise  local  description  be  given, 
it  must  be  proved  as  laid,  and  a  variance  will  be  fatal.*' 

It  was  upon  this  principle  that  the  case  oi  Ballv.The  State ^ 
26  Ind.  15s,  was  decided.  That  was  a  prosecution  for  a 
misdemeanor  in  forcibly  entering  and  detaining  property 
described  as  follows:  "The  following  described  land,  and 
the  first  story  of  the  building  situate  thereon,  viz., '  the 
north-east  corner  of  lot  number  one  hundred,  as  designated 
on  the  original  plat  of  the  town  of  Lafayette,"  etc. 

The  proof  showed  the  premises  entered  to  be  a  building 
on  the  lot  mentioned,  but  not  on  the  north-east  corner 
thereof,  and  the  variance  was  held  to  have  been  fatal. 

Elliott,  J.,  dissented  from  the  conclusion  arrived  at  by 
a  majority  of  the  court,  but  not  upon  the  legal  proposi- 
tion above  stated.      He  thought  the  building  was  shown  to 
have  been  on  the  north-east  corner  of  the  lot,  with  a  view  to  \ 
its  situation  as  stated  in  his  dissenting  opinion. 

The  judgment  below  is  reversed,  and  the  cause  remanded 
for  a  new  trial.  ^ 

y.  R,  TroxeU  and  ^—  Ryman,  for  appellant. 

y,  C.  Denny,  Attorney  General,  for  the  State. 
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RiCKART  £T  AL.  V.  DaVIS  ET  AL. 

Pleading. — Complaint  for  New  Trial. — ^In  a  complaint  to  obuin  a  new  trial 
oa  the  ground  of  newly-discovered  evidence,  it  b  not  necessary  to  make  a 
transcript  of  the  record  of  the  former  trial  a  part  of  the  complaint ;  but  it  is 
necessaiy  to  state  the  i^mes  and  evidence  co  the  trial,  and  also  the  newly- 
discovered  evidence. 

New  Trial. — Newly- Discovered  Evidence, — Diligence, — ^To  entitle  a  party  ta 
a  new  trial  on  the  ground  of  newly-discovered  evidence,  he  must  show  that 
he  has  used  due  diligence  to  obtain  it ;  and  it  is  not  sufficient  to  say,  that  up 
to  the  time  of  the  former  trial,  and  for  some  days  after,  be  was  not  able  bjr 
proper  diligence  to  discover  it. 

APPEAL  from  the  Warren  Common  Pleas. 

OsBORN,  C.  J. — ^This  was  a  complaint  to  obtain  a  new  trial 
for  newly-discovered  evidence.  A  demurrer  was  sustained  to 
the  complaint,  to  which  the  appellants  excepted;  and  declin- 
ing to  amend,  judgment  was  rendered  against  them  for  costs. 

They  appeal  to  this  court  and  assign  for  error: 

1.  Sustaining  the  demurrer  to  the  complaint 

2.  Sustaining  the  appellees'  motion  for  judgment  for  costs. 

3.  Rendering  judgment  in  favor  of  appellees. 

The  complaint  does  not  expressly  state  what  were  the 
issues  in  the  cause  which  had  been  tried.  The  pleadings  in 
that  cause  are  not  before  us,  nor  are  their  contents  stated. 
The  complaint  states,  ''that  the  allegation  of  the  partnership 
of  the  defendants  as  set  forth  in  the  complaint  of  the  plaintiff 
in  said  action  was  denied  in  each  of  the  separate  answers  of 
the  said  defendants,  filed  by  them  in  said  action;  that  to 
maintain  the  issue  of  partnership  between  the  said  defend- 
ants as  alleged  on  the  part  of  the  plaintiffs  in  their  said  com- 
plaint, they  "  introduced  certain  evidence,  which  is  stated  in 
the  complaint,  on  the  subject  of  the  partnership.  It  also 
alleges  that  evidence  was  introduced  by  the  defendants  on 
the  same  subject  Afler  setting  out  the  evidence  introduced 
by  both  parties,  the  complaint  states,  *'  that  the  above  is  all 
the  evidence  given  and  offered  on  said  trial  by  said  parties 
or  either  of  them,  going  to  the  merits  of  the  complaint  and 
to  the  said  issue  of  partnership/* 
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We  may  well  presume  that  there  was  some  other  issue 
between  the  parties  than  the  partnership  of  the  defendants. 
We  cannot  say  that  the  verdict  was  rendered  against  the 
plaintiffs  on  the  issues  stated  in  the  complaint  for  a  new 
trial.  We  do  not  know  what  the  issue  was.  We  cannot 
tell  by  the  allegation  in  the  complaint  before  us  what  the 
action  was  for.  It  is  argumentatively  stated  that  one  of  the 
issues  tried  was  the  partnership  of  the  defendants.  It  is 
also  stated  "that  said  trial  resulted  in  a  verdict  for  the 
defendant  George  W.  Davis,  and  against  the  said  defend- 
ant Austin  High.'* 

The  application  was  made  after  the  term  at  which  the 
cause  was  tried.  The  issues  and  the  evidence  in  the  cause 
tried  are  not  before  the  court,  except  as  they  are  shown  by 
allegations  in  the  complaint  It  is  not  necessary  to  make  a 
transcript  of  the  record  of  the  former  trial  a  part  of  the 
complaint.  McKee  v.  McDonald,  17  Ind.  518.  Still  it  is 
necessary  to  state  the  issues  and  evidence  in  the  trial,  and 
also  the  newly-discovered  evidence,  to  enable  the  court  to 
judge  whether  the  newly-discovered  evidence,  considered  in 
connection  with  that  which  was  before  introduced,  would, 
under  the  issues,  change  the  result  "  There  are  other  mat- 
ters, also,  that  must  appear,  but  the  issues  in  the  cause,  the 
old  and  new  evidence,  surely  should  be  three  matters  appear- 
ing.'*    Glidewellw.  Daggy^  2\  Ind.  95. 

The  averment  of  diligence,  and  that  the  evidence  was 
newly-discovered,  was  as  follows:  "That  up  to  the  time  of 
said  trial,  and  for  some  days  after,  they  were  not  able,  by 
proper  diligence,  to  discover  evidence  of  a  direct  statement 
having  been  made  by  the  defendant  George  W.  Davis,  that 
he  was  a  partner  of  the  said  Austin  High."  That  was  not 
sufficient  To  entitle  a  party  to  a  new  trial  on  the  ground 
of  newly-discovered  evidence,  he  must  show  that  he  had 
used  due  diligence  to  obtain  it  Ruger  v.  Bungan,  10  Ind. 
451 ;  Mason  w.  Palmerton^  2  Ind.  1 17 ;  Coe  v.  Givan,  i  Blackf. 
367.    In  this  case  no  diligence  is  shown. 

The  demurrer  to  the  complaint  was  correctly  sustained. 
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The  judgment  of  said  Warren  Common  Pleas  Court  is 
affirmed,  with  costs. 

M.  M.  Ray,  G.  H.  Voss,  B.  F.  Davis,  and  %  A.  Hehnan^ 
for  appellants. 

y.  McCabe,  for  appellees* 


Wachstetter  v.  The  State. 

Criminal  LAW.r^42^^^  fi**^  Justice  of  the  Peace. — Crimmai  Circuit  Conrf. 

An  appeal  will  he  from  a  conviction  for  an  assault  and  battery  before  a  jns^ 

tice  of  the  peace  to  a  criminal  circuit  court,  and  such  court  has  jurisdctioo  to 

try  such  cause  on  appeal. 
Same. — Practice. — On  an  appeal  from  a  conviction  for  an  assault  and  battery 

before  a  justice  to  a  criminal  circuit  court,  the  case  is  properly  tried  upon  the 

original  affidavit,  and  no  indictment  is  necessary. 
Pkactice. — Estoppel, — A    party  cannot    appeal,  and  have  all  the  benefit  to 

be  derived  from  the  appeal,  and  then  be  heard  to  say  that  because  of  some 

informality  in  his  proceedings  to  obtain  an  appeal,  he  did  not  in  fact  i^ipeal. 

APPEAL  from  the  Marion  Criminal  Circuit  Court 
WoRDEN,  J. — ^The  appellant  was  prosecuted  before  a  jus- 
tice of  the  peace  of  Marion  county  for  an  assault  and  bat- 
tery upon  Thomas  Johnson,  where  he  was  fiq^d  in  the  sum 
of  five  dollars  and  adjudged  to  pay  the  costs.  He  appealed 
to  the  Marion  Criminal  Circuit  Court,  and  entered  into  a 
recognizance  for  his  appearance  in  that  court  at  what  was 
then  "the  present  term"  of  that  court,  to  answer  the  charge* 
In  the  latter  court,  he  app^red  and  went  to  trial  of  the  charge 
on  the  original  affidavit,  which  had  been  filed  before  the  jus- 
tice, was  convicted,  and  fined  in  the  sum  of  one^  hundred  dol- 
lars, and  adjudged  to  pay  the  fine  and  costs.  He  moved  in 
arrest  of  judg^nent,  but  his  motion  was  overruled,  and  he 
excepted. 

Two  principal  points  are  made,  on  which  it  is  sought  to 
reverse  the  judgment,  viz.:  i.  That  an  appeal  does  not  lie  in 
such  case  from  a  justice  to  the  criminal  circuit  court,  and 
that  the  latter  court  has  no  jurisdiction  to  try  such  case  oq 
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appeal.  2.  That  if  the  appeal  lies,  and  the  court  has  juris- 
diction,  still  an  indictment  was  necessary  to  have  been 
found,  and  that  the  case  could  not  have  been  tried  on  the 
original  affidavit 

Upon  the  passage  of  the  code  of  1S52,  appeals  in  such 
cases  from  justices  of  the  peace  could  be  taken  only  to  the 
court  of  common  pleas.    2  G.  &  H.  638,  sec.  10. 

But,  on  December  20th,  1865,  an  act  was  approved  provid- 
ing for  the  organization  of  the  Marion  Criminal  Circuit  Court 
3  Ind.  Stat  172.  This  act  does  not  seem  to  provide  for  the 
trial  of  such  causes  on  appeal,  nor  give  the  court  appellate 
jurisdiction  in  such  cases.  But  on  the  same  day  an  act  was 
approved  amending  the  original  justices'  act,  by  which  sec. 
10  thereof,  above  cited,  was  made  to  read  as  follows: 

''Any  prisoner  against  whom  any  punishment  is  adjudged, 
may  appeal  to  the  court  of  common  pleas  of  the  county  at 
any  time  within  thirty  days  next  after  the  trial,  on  entering 
into  a  recognizance  to  appear  at  the  next  term  of  such  court, 
as  in  other  cases ;  and  such  appeal  shall  stay  all  proceedings, 
and  in  case  there  be  a  criminal  circuit  court  in  such  county, 
the  appeal  shall  be  taken  to  it  within  such  thirty  days  on 
entering  into  recognizance  to  appear  forthwith  in  said  circuit 
court  as  in  other  cases,  and  such  appeal  shall  stay  all  pro- 
ceedings."    3  Ind.  Stat  320. 

This  statute  clearly  authorizes  appeals  in  such  cases,  from 
justices  to  the  criminal  circuit  court;  and  we  think  it  is  as 
clearly  implied  that,  when  such  causes  are  thus  appealed,  the 
latter  court  shall  have  power  to  hear  and  determine  them. 

The  right  of  appealing  causes  to  a  given  court  necessarily 
implies  the  power  on  the  part  of  the  court,  to  which  such 
appeals  are  authorized,  to  heaitand  determine  such  causes  on 
appeal.  We  are  of  opinion,  therefore,  that  the  appeal  from 
the  justice  to  the  criminal  circuit  court  was  authorized,  and 
that  the  latter  court  had  power  and  jurisdiction  to  try  the 
cause  on  appeal.  Such  causes  may,  doubtless,  be  tried  by 
the  court,  a  juiy.being  waived,  or  by  jury  as  in  other  cases. 
This  was  tried  by  a  jury.    We  are  also  of  opinion  that  the 
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cause  was  properly  tried  on  the  original  affidavit,  and  that 
no  indictment  was  necessary.  When  such  causes  were 
appealed  exclusively  to  the  court  of  common  pleas,  they 
were  tried  in  the  latter  court  on  the  original  affidavit,  with- 
out information.    Pratt  v*  The  State,  7  Ind.  625. 

The  principle  of  that  case  is  entirely  applicable  in  this. 
In  the  common  pleas  an  information  was  the  foundation  of 
an  original  prosecution  in  that  court.  So,  in  a  criminal  cir- 
cuit court,  an  indictment  is  the  foundation  of  an  original 
prosecution  in  that  court.  But  on  appeal  to  either  of  such 
courts  from  a  justice  of  the  peace,  in  such  cases,  the  affidavit 
filed  before  the  justice  is  the  foundation  of  the  prosecution. 
Unless  some  different  provision  is  made  by  Iaw»  causes  are 
tried  on  appeal  on  the  original  papers. 

Some  other  questions  are  made  in  respect  to  the  suffi- 
ciency of  the  recognizance,  it  being  conditioned  for  the  appear* 
ance  of  the  appellant  at  "  the  (then)  present  term "  of  the 
criminal  circuit  court,  instead  of  ''forthwith,''  as  provided 
by  the  statute  above  quoted.  The  argument  of  the  appel- 
lant on  this  point,  as  we  understand  it,  is  that  the  giving  of 
such  a  recognizance  as  is  required  by  the  statute  is  a  con- 
dition precedent  to  the  right  of  appeal;  and  that  as  the 
appellant  never  entered  into  such  recognizance,  he  never 
really  appealed,  and,  hence,  never  subjected  himself  to  the 
jurisdiction  of  the  court  to  which  the  supposed  appeal  was 
taken.  We  are  of  opinion,  however,  that  as  the  appellant 
had  the  full  benefit  of  his  appeal  in  all  respects  as  completely 
as  if  his  recognizance  had  been  within  the  literal  terms  of  the 
statute,  he  is  estopped  to  say  that  he  did  not  appeal  and 
thereby  subject  himself  to  the  jurisdiction  of  the  court 
below.  A  party  cannot  thus  occupy  two  antagonistic  posi- 
tions. He  cannot  appeal  in  fact,  and  have  all  the  benefit  to 
be  derived  therefrom,  and  then  be  heard  to  say,  because  of 
some  informality  in  his  proceedings  to  obtain  the  appeal, 
that  he  never  appealed  at  all,  and  thereby  escape  the  conse^ 
qucQces  of  his  appeal.  He  cannot  be  allowed  *'  to  blow  hot 
and  cold,''  to  affirm  atone  time  and  deny  at  another.    The 
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maxim  ^^AlUgans  contparia  non  est  audietuius  **  applies.  The 
s^pellant  affirmed  by  bis  acts  and  conduct  that  be  appealed, 
and  had  the  benefit  of  bis  appeal.  He  cannot  now  be  heard 
to  affirm  the  contrary.  Besides  this,  the  recognizance  would 
most  likely  have  been  held  abundantly  good,  although  not 
in  the  precise  terms  of  the  statute.  Ou  v.  T/te  State^  35  Ind. 
365.  There  is  no  error  in  the  record. 
The  judgment  below  is  affirmed,  with  costs.'*^ 
%  W.  Gordon,  T.  M.  Brtmme,  R.  N.  Lamb,  and  %  N.  Kim- 
ball,  for  appellant. 

y.  C.  Denny,  Attorney  General,  and  R.  P.  Parker^  for  the 
State. 

*Pfttitioa  for  a  rehearing  ovemilefL 


ZOUKER  V.  WiEST. 

IYew  Tkial. — Newly^lHscovered  Evidence, — ^The  discoveiy  of  new  evidence 
wUdi  IS  merely  ctunulative  is  not  a  good  cause  for  a  new  trial. 

Otmotjutve  EvmBKCB.—/?i;;^««ruM».--<:umulative  evidence  is  evidence  of  the 
same  kind  and  to  the  same  point  as  that  already  or  previously  given. 

APPEAL  from  the  DeKalb  Circuit  Court. 

Downey,  J. — ^This  is  a  complaint  by  the  appellant  against 
the  appellee,  under  section  356,  2  G.  &  H.  215,  for  a  new 
trial. 

There  was  a  demurrer  to  the  complaint,  which  was  sustained 
by  the  court,  and  final  judgment  rendered  for  the  defend- 
ant. The  sustaining  of  the  demurrer  is  the  error  assigned. 
The  complaint  is  sworn  to  by  the  plaintiff.  It  sets  up  as  a 
cause  for  a  new  trial  the  discovery  of  new  and  material  evi- 
dence after  the  former  trial,  and  is  accompanied  by  the  affi- 
davits of  the  newly-discovered  witnesses.  We  are  not  fur- 
nished with  any  brief  from  the  appellee,  and  do  not  therefore 
know  what  the  objection  urged  in  the  circuit  court  to  the 
complaint  was.  The  newly-discovered  evidence  is  evidence 
to  prove  admissions  made  by  the  appellee  relating  to  the 
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matter  in  difference  between  the  parties.  If  the  ground  of 
objectiofi  to  the  complaint  was  that  the  new  evidence  was 
only  cumulative,  we  think  the  objection  was  well  taken. 
The  appellant,  himself  according  to  the  complaint,  testifies 
to  admissions  made  by  the  appellee,  as  to  the  amount  which 
he  had  paid  on  the  contract,  and  this  is  the  point  to  which 
the  newly-discovered  evidence  relates.  The  discovery  of 
new  evidence  which  is  merely  cumulative,  is  not  a  good  cause 
for  a  new  trial.  Fox  v.  Reynolds,  24  Ind.  46.  There  are 
many  more  cases  to  the  same  effect 

Cumulative  evidence  is  evidence  of  the  same  kind,  and  to 
the  same  point,  as  that  already  or  previously  given  in  the 
cause.     I  Greenl.  Ev.  4,  sec.  2. 

We  think  it  doubtful,  at  least,  whether  there  is  such  sur- 
prise shown  on  account  of  the  testimony  of  the  appellee  on 
the  trial,  as  would  justify'  the  granting  of  a  new  trial  in 
order  to  admit  newly-discovered  evidence  in  opposition  to 
his  statements.  As  it  appears  that  payments  had  been  made 
on  the  contract,  it  would  seem  but  reasonable  that  the 
appellant  should  have  anticipated  evidence  on  that  subject, 
and  been  prepared  to  meet  it.  The  showing  in  the  com- 
plaint of  diligence  in  getting  or  attempting  to  get  evidence 
on  the  point  is  not  very  satisfactory.  There  would  scarcely 
be  any  end  to  litigation,  if  parties  were  not  held  to  a  reason- 
ably strict  rule  with  reference  to  the  preparation  of  causes 
and  the  production  of  the  evidence  at  the  trial.  We  can  not 
say  that  there  was  any  error  in  sustaining  the  demurrer  to 
the  complaint 

The  judgment  is  aflirmed,with  costs. 

y.  y.  Best  and  C.  A.  O.  McCUllan^  for  appellant 

y.  Morris f  for  appellee. 
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Williams  v.  The  Greeiisbiii|;h  and  Columbus  Turnpike  Co.  ei  ai, 

WiLUAMs  V.  The  Greensburgh  and  Columbus  Turnpike 

Company  ex  al. 

For  the  points  decided  in  this  case,  see  Hopkins  v.   The  Greensburgh,  etc. 
Turnpike  Company,  40  Ind.  44 ;  The  Greensbuigh,  etc.,  Turnpike  Con^aiif , 
▼.  Sidener,  40  Ind.  424 ;  Manford  t.  The  Pleasant  Grove,  etc..  Turnpike  Co., 
tostf  p.  293 ;  and  Pavy  v.  The  Greensburgh,  etc..  Turnpike  Company,  post, 
p.  400. 

APPEAL  from  the  Decatur  Common  Pleas. 

OsBORN,  C.  J. — ^We  have  read  the  record  in  this  case,  and 
it  is  covered  by  Hopkins  v.  The  Greensburgh,  etc..  Turnpike 
Company,  40  Ind.  44 ;  The  Greensburgh,  etc.,  Turnpike  Com- 
pany V.  Sidener,  40  Ind.  424;  Manford  v.  The  Pleasant  Grove^ 
etc.,  Turnpike  Company,  post.  p.  293 ;  Pavy  v.  The  Greensburgh, 
etc..  Turnpike  Company,  post,  p.  400,  The  first  two  cases  cited 
were  thoroughly  considered,  and  have  been  followed  and 
adhered  to.  We  think  the  question  of  estoppel  should 
be  considered  as  settled  on  that  state  of  facts  in  such  cases. 
The  other  cases  settled  the  question  of  the  power  of  the 
board  of  equalization  in  the  appellate  court  to  assess  lands 
omitted  by  the  assessors.  We  held  that  they  had  no  such 
power.  We  still  adhere  to  the  rulings  in  those  cases,  and 
do  not  think  any  useful  purpose  can  be  accomplished  by 
reconsidering  them. 

Counsel  for  the  appellee  desire  us  to  distinguish  this  case 
from  those.  They  seem  to  think  that  the  averments  in  the 
answer  in  the  case  at  bar  are  such  as  to  estop  the  appellant 
from  setting  up  and  relying  upon  the  facts  alleged  in  his 
complaint.  The  answer  relied  upon  alleges  that  certain 
things  were  done  by  each  of  the  parties  after  the  defective 
assessment  was  made  and  filed,  and  then  avers,  ''that  said 
plaintiff  had  full  knowledge  of  said  iacts,  stood  by,"  etc. 
That  is  far  from  being  an  averment  that  he  had  knowledge 
of  the  omission  to  assess  all  the  lands  liable.  "  Said  &ct$ " 
referred  to  such  as  had  been  mentioned  in  the  answer. 

The  failure  to  aver  knowledge  of  the  omission  to  include 
all  the  lands  liable  to  be  assessed,  was  the  point  upon  which' 
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the  Sidener  case  turned.  That  was  a  much  stronger  case  ia 
favor  of  an  estoppel  than  the  one  at  bar. 

The  appellees  have  pleaded  in  bar  of  the  appeal,  that  since 
the  appeal,  and  since  fih'ng  the  transcript,  the  appellant 
'  attended  an  election  for  directors  of  the  company,  and 
voted  the  whole  amount  of  the  tax  assessed  against  him. 

The  facts  alleged  cannot  aflect  the  errors  of  the  court 
below.  They  do  not  release  or  waive  them.  What  effect 
such  acts  will  have  upon  the  appellant's  case,  on  the  next 
trial,  if  properly  pleaded,  puis  darrein  continuance,  is  quite 
another  thing.  That  question  is  not  before  us,  and  we  inti- 
mate no  opinion  upon  it  either  way. 

The  judgment  of  the  said  common  pleas  court  is  reversed, 
with  costs,  with  instructions  to  sustain  the  demurrer  to  the 
first  paragraph  of  the  answer  of  said  appellee,  and  for  further 
proceedings  in  accordance  with  this  opinion. 

y.  S.  Scobey  and  0.  B.  Scobey^  for  appellant. 

y.  Gavin  and  y.  D.  Miller^  for  appellees. 


Scary  v.  Brush. 

Costs. — Appeal  from  ytuHa  of  ike  Peace. — Oa  appeal  from  a  justice  of  the 
peace  to  the  circuit  court  or  court  of  common  pleas,  where  the  plaintiff  has 
failed  to  recover  before  the  justice,  and  s^ain  fails  on  i^ypeal,  the  defendant  is 
entitled  to  judgment  against  the  plaintiff  for  full  costs. 

APPEAL  from  the  Boone  Circuit  Court 

DowNEV,  J. — Brush  sued  Scary  before  a  justice  of  the 
peace,  for  twenty  dollars,  and  was  beaten.  He  appealed  to 
the  common  pleas,  where  he  was  again  beaten.  But  the 
court  rendered  judgment  that  each  party  pay  his  own  costs. 
The  question  as  to  the  correctness  of  this  ruling  is  the  only 
question  in  this  case. 
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We  think  it  quite  clear  that  the  ruling  of  the  court  was 
wrong.  Costs  follow  judgment  in  the  common  pleas  or  cir^ 
cuit  court  on  appeal  from  the  judgment  of  a  justice  of  the 
peace,  as  a  general  rule.  2  G.  H.  597,  sec.  70.  There  are 
two  exceptions  to  the  rule,  but  this  case  does  not  fall  within 
either  of  them. 

The  judgment  as  to  costs  is  reversed,  with  costs,  and  the 
case  remanded,  with  instructions  to  render  judgment  in  favor 
of  the  appellant  for  full  costs. 

7.  E.  McDonald,  y.  M.  BuOer,  and  E.  M.  McDonald,  for 
appellant. 


The  Jeffersonville,  Madison,  and  Indianapolis  Railroad 

Company  v.  Huber. 

Railroad. — Injury  to  Animal. — Fence, — Where  an  animal  is  killed  on  a  rail- 
rood  at  a  point  where  the  railroad  crosses  a  paUic  highway,  where  the  road 
cannot  be  l^gaUy  fenced,  the  owner  of  the  aninud  cannot  recorer  on  account 
of  the  road  not  being  fiencad. 

Same. — Negligence, — To  entitle  the  owner  of  an  animal  killed  on  a  railroad, 
at  a  point  where  the  road  could  not  be  legally  fenced,  to  recover  therefor,  he 
must  show  negligence  on  the  part  of  the  railroad  company  and  the  absence 
of  negUgenoe  on  his  past. 

Samel — ^Where  the  owner  of  an  animal  has  been  guilty  of  such  n^igence  as  to 
allow  it  to  stray  upon  the  track  of  a  railroad  at  a  point  where  it  cannot  be 
legally  fenced,  and  it  is  lulled,  he  cannot  recover  unless  the  animal  was  killed 
fay  the  gross  negligence  or  wilfulness  of  the  railroad  company. 

APPEAL  from  the  Morgan  Common  Pleas. 

Downey,  J. — ^This  was  an  action  brought  by  the  appellee 
against  the  appellant,  before  a  justice  of  the  peace  of  Johnson 
county,  to  recover  tho  value  of  a  cow,  owned  by  the  plaintiff, 
which  was  killed  by  the  -cars  of  the  railroad  company  on  its 
raikoad  track.  The  right  to  recover  in  ^  first  paragraph 
of  the  complaint  is  based  on  the  failure  of  the  railroad 
company  to  fence  its  road;  and,  in  the  second  paragraph,  on 
the  negUg^ice  of  the  conqpany* 
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After  a  judgment  for  the  plaintiff  before  the  justice  of  the 
peace,  the  company  appealed  to  the  Johnson  Common  Pleas. 
In  that  court  there  was  a  trial  by  jury,  a  verdict  for  the 
plaintiff,  a  new  trial  granted  on  motion  of  the  defendant, 
another  trial  by  jury,  in  which  the  jury  failed  to  agree,  and  a 
change  of  venue  granted,  on  the  application  of  the  defend- 
ant, to  the  Morgan  Common  Pleas.  In  the  last  named  court 
there  was  a  trial  by  jury,  a  verdict  for  the  plaintiff,  a  motion 
by  the  defendant  for  a  new  trial  overruled,  and  final  judg- 
ment rendered  for  the  plaintiff  The  evidence  and  instruc- 
tions are  in  the  record  by  a  bill  of  exceptions. 

Among  the  reasons  for  a  new  trial,  it  was  urged  that  the 
court  had  erred  in  its  direction  to  the  jury,  and  that  the  evi- 
dence was  not  sufficient  to  sustain  the  verdict 

The  error  assigned  is,  that  the  court  improperly  overruled 
the  motion  of  the  defendant  for  a  new  trial. 

We  think  it  quite  clear  that  the  first  paragraph  of  the 
complaint  was  not  sustained  by  the  evidence.  The  animal 
was  killed  at  a  point  where  the  railroad  crosses  a  public 
highway  and  where,  consequently,  the  company  could  not 
legally  fence  its  road.  The  plaintiff  resided  in  the  city  of 
Franklin,  two  squares  from  the  railroad,  and  there  are  streets 
and  alleys  leading  from  where  she  lived  to  the  railroad. 
The  cow  was  milked  about  five  o'clock  in  the  evening,  and 
allowed  to  stray  off  and  go  upon  the  railroad,  where  she  was 
killed  at  about  six  o'clock  the  same  evening  by  a  passing 
train.  The  evidence  showed  that  the  train  was  running  at 
the  rate  of  about  twenty  miles  an  hour,  and  that  those  in 
charge  of  it  did  not  slacken  the  speed  of  the  train,  blow 
the  whistle,  or  ring  the  belL  It  was  not  shown  that  those 
managing  the  train  saw  the  cow  in  time  to  make  use  of  any 
means  to  prevent  the  collision.  To  recover  on  the  second 
paragraph  of  the  complaint,  it  was  not  only  necessary  that 
the  plaintiff  should  show  negligence  on  the  part  of  the 
defendant,  but  also  the  absence  of  negligence  on  her  part 
According  to  the  case  of  TTte  IndianapMs^  etc.^  R.  R.  Co.  v. 
Hartcr,  38  Ind.  557,  decided  by  this  court,  the  plaintiff  was 
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guilty  of  such  negligence  ;n  allowing  the  cow  to  stray  upon 
the  track  of  the  railroad  at  a  point  where  it  could  not 
legally  be  fenced,  that  she  can  not  maintain  the  action, 
unless  the  animal  had  been  killed  by  the  gross  negligence 
or  wilfulness  of  the  defendant. 

The  defendant  requested  the  court  to  give  the  following 
instruction,  which  the  court  refused  to  give :  "  If  you  believe 
from  the  evidence  that  the  state  road  was  fifty  feet  wide  at 
the  point  where  the  same  crosses  the  defendant's  road,  the 
defendant  is  not  required  to  fence  her  road  inside  of  said 
fifty  feet,  and  if  plaintiff's  cow  passed  on  to  defendant's 
road,  and  was  struck  by  the  engine  at  the  crossing  of  said 
state  road  and  defendant's  road,  and  inside  of  said  fifty  feet 
of  state  road,  the  defendant  is  not  liable  for  the  killing  of 
said  cow,  unless  you  should  find  that  the  defendant  was 
guilty  of  gross  negligence."  In  our  opinion  this  instruction, 
when  considered  in  connection  with  the  evidence  of  negli- 
gence on  the  part  of  the  plaintifl)  in  allowing  the  cow  to 
stray  upon  the  railroad,  is  correct,  and  should  have  been 
given.  Owners  of  cattle  residing  and  keeping  their  cattle 
in  the  vicinity  of  points  upon  the  line  of  railroads  where 
the  companies  can  not  legally  fence  their  roads,  must  be 
charged  with  the  duty  of  taking  some  care  to  keep  them  off 
the  railroads. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial. 

G.  M.  Overstreety  A.  B.  Hunter,  71  W.  Woolen,  and  C. 
Byfield,  for  appellant. 

W.  C.  Sandefur  and  G.  M.  Oversttret,  ^r.,  for  appellee. 
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Mathews  v.  Norman,  et  al.,  Administrators. 

Pleading. — Evidemi^—Agn^minttQ^y  Attomty$  /m.-«Wliere  ft  promisKny 
note  contains  aa  i^eemcot  to  ptjr  attorney's  fees,  such  j^eement  should 
be  alleged  in  the  same  paragraph  of  complaint  that  asks  a  recovery  on  the  note  ; 
and  evidence  b  admissible  in  support  of  such  averment. 

Agreement  to  Pay  Attorney's  Fees.— An  agreement  in  a  promissoiy  note 
to  pay  reasonable  attorney's  fees  if  the  holder  is  required  to  resort  to  l^gal  pro- 
ceedings to  collect  the  note,  is  valid. 

APPEAL  from  the  Floyd  Common  Pleas. 

OsBORN,  C.  J. — ^The  appellees  in  this  case  sued  the  appel- 
lant upon  three  promissory  notes,  executed  by  him,  payable 
to  them  as  administrators  of  the  estate  of  John  B.  Norman, 
deceased.  Each  of  the  notes  contained  a  provision  that  if 
it  had  to  be  collected  by  law,  the  judgment  of  the  cqurt 
should  include  a  reasonable  attorney's  fee  for  bringing  the 
suit  and  collecting  the  amount  due.  The  complaint  was  in 
three  paragraphs,  one  upon  each  note.  In  each  paragraph^ 
there  was  an  allegation  of  the  value  of  the  attorney's  fee, 
and  that  the  note  was  due  and  unpaid. 

Separate  motions  were  filed  to  require  a  division  of  each 
paragraph  of  the  complaint  into  separate  paragraphs;  to 
strike  from  each  paragraph  of  the  complaint  all  that  related 
to  the  payment  of  attorney's  fees.  Separate  demurrers  to 
the  part  of  each  paragraph  of  the  complaint  included  in  the 
motion  to  strike  out;  separate  demurrers  to  the  whole  of 
each  paragraph  of  the  complaint  in  the  order  stated,  and 
overruled.  Separate  answers  of  general  denial  were  filed  to 
each  paragraph  of  the  complaint.  The  cause  was  tried  by 
the  court,  resulting  in  a  finding  for  the  appellees  for  the 
amount  of  the  notes  with  interest  and  attorney's  fees.  A 
motion  for  a  new  trial  was  filed  and  overruled,  and  final 
judgment  rendered  on  the  finding.  Proper  exceptions  were 
taken  to  the  several  rulings  of  the  court,  and  bills  of  excep- 
tions filed. 

There  is  no  error  in  the  record.  The  agreement  to  pay 
attorney's  fees  was  a  part  of  the  contract  and  cause  of  action. 
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It  was  not  necessary  to  state  it  as  a  separate  cause  of  action. 
To  do  so  would  uselessly  add  to  the  record,  yohnson  v. 
Crossland^  34  Ind.  334.  The  allegation  was  necessary  to 
entitle  the  appellees  to  a  recovery  for  it  Bowser  v.  Palmer^ 
33  Ind.  124.  And  evidence  was  properly  admitted  in  support 
of  the  averment.  A  special  demurrer  to  a  part  of  a  complaint 
will  not  lie.  Estep  v.  Estep,  23  Ind.  114;  Smith  v.  The 
Miincie  National Bank^  29  Ind.  158 ;  Voorhees  v.  Htishaw^'  30 
Ind.  488;  O Haver  V.  Shidler,  26  Ind.  278. 

An  agreement  to  pay  reasonable  attorney's  fees,  if  the 
holder  is  required  to  resort  to  legal  proceedings  to  collect 
the  note,  is  valid.  Smith  v.  Silvers,  32  Ind.  321 ;  BiUingsley 
V.  Dean^  11  Ind.  331. 

The  judgment  of  the  said  Floyd  Common  Pleas  is  affirmed^ 
with  costs  and  five  per  cent  damages. 

G.  V.  Hawk  and  W,  W.  Tuley,  for  appellant 

M.  C.  Kerr  and  W.  y.  Hisey^  for  appellees. 


Justice  op  the  VEK<c&r^Appeal.^^AfpHcatum  fir. — On  an  application  made 
under  sec.  68.  p.  597,  2  G.  &  H.,  for  an  order  to  authorize  an  appeal  from  a 
judgment  of  a  justice  of  the  peace,  it  may  be  said  that  a  party  has  been  pre- 
▼ented  from  taking  an  appeal  by  circumstances  not  under  his  control,  when  it 
clearly  appeals  that  he  did  not  know  within  the  time  allowed  for  taking  the- 
appeal  that  the  suit  had  been  brought  or  judgment  rendered. 

Same. — Set-Off  Pending  Appeal  to   Supreme  Owr/.— Where  a  judgment  has 
been  rendered  before  a  justice  of  the  peace,  and  the  defendant  has  applied  for  * 
an  order  to  allow  an  appeal,  which  order  has  been  refused,  from  which  refusal 
an  appeal  has  been  taken  to  the  Supreme  Court;  while  the  appeal  is  pending, . 
an  order  made  in  the  court  below,  setting  off  the  judgment  from  which  an 
appeal  is  sought  against  a  like  amount  dne  on  a  judgment  in  favor  of  the 
defendant  in  the  former  judgment  and  against  the  plaintiff  in  said  judgment,, 
will  have  no  efiect  o^  the  appeaL 

SUPEEME  'CouET. — Petition  for  Rehearing*'^  It  is  too  late  to  present  a  question* 
in  the  Supreme  Court  for  die  first  time  on  a  petition  for  a  rehearing. 
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APPEAL  from  the  Marion  Common  Pleas. 

WoRDEN,  J. — ^The  record  in  this  case  shows  that  on  the 
1 8th  of  March,  1871,  the  appellee,  Harris,  recovered  a  judg- 
ment against  the  appellant,  Brooks,  for  the  sum  of  eighty- 
one  dollars  and  eighty  cents,  with  costs,  before  a  justice  of 
the  peace  of  said  county;  that  on  the  9th  of  May,  1871, 
Brooks  applied  to  the  court  of  common  pleas  on  affidavit 
for  an  order  for  an  appeal  in  said  cause  to  the  court  of 
common  pleas;  but  on  the  i8th  of  May,  1871,  the, applica- 
tion was  overruled  and  dismissed ;  that  on  the  1st  of  June, 
1 87 1,  Brooks  prayed  an  appeal  to  this  court,  which  was 
granted,  and  on  the  9th  of  the  same  month  he  fUed  his 
appeal  bond  as  required,  and  on  the  5th  of  August  he  filed 
the  transcript  in  this  court,  with  errors  assigned  thereon. 

To  the  errors  assigned  the  appellee  pleaded  that  the  appel- 
lant ought  not  further  to  prosecute  his  appeal  in  the  action, 
because  the  judgment  of  the  justice  which  he  is  asking  to 
be  allowed  to  appeal  from  was,  on  the  9th  of  September, 
1 87 1,  fully  satisfied,  by  having  set  off  against  the  same  a 
judgment  of  like  amount  in  favor  of  the  appellee  against 
the  appellant,  by  order  of  the  Marion  Court  of  Common 
Pleas,  as  shown  by  a  transcript  of  the  record  of  the  pro- 
ceedings of  the  court  in  that  behalf;  that  no  steps  have 
been  taken  to  appeal  from  the  order  of  the  court  setting  off 
the  judgments  against  each  other.  It  appears  by  the  transcript 
of  the  record  referred  to,  that  on  the  9th  day  of  September, 
187 1,  in  an  action  instituted  for  that  purpose,  in  which  Har- 
ris was  plaintiff  and  Brooks  defendant,  the  court  made  an 
order  or  judgment  setting  off  the  judgment  sought  to  be 
appealed  from,  against  a  like  amount  due  on  a  judgment 
which  the  State,  on  the  relation  of  Brooks,  had  recovered 
against  Harris  and  his  sureties  on  an  official  bond  as  con- 
stable, on  the  13th  of  January,  1871,  in  said  court  of  com- 
mon pleas. 

It  will  be  seen  that  at  the  time  the  set-off  was  ordered, 
the  appeal  to  this  court  had  been  perfected,  and  the  cause 
was  regularly  pending  here.    Without  deciding  what  might 
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have  been  the  effect  of  the  order  making  the  set-off,  had  it 
been  made  before  the  appeal  had  been  taken  to  this  court, 
we  are  of  opinion  that  the  order  made  while  the  appeal  was 
pending  can  have  no  effect  upon  the  appeal  whatever. 
Hence,  the  demurrer  which  was  filed  to  the  answer  must  be 
sustained.  The  demurrer  to  the  answer  is  sustained,  at  the 
costs  of  the  appellee. 

Downey,  J. — ^This  was  an  application  by  the  appellant  to 
the  common  pleas,  made  on  the  9th  day  of  May,  1871,  for 
an  order  authorizing  him  to  appeal  from  the  judgment  of  a 
justice  of  the  peace  rendered  against  him  in  favor  of  the 
appellee,  under  section  68,  p.  597,  2  G.  &  H.  The  judg- 
ment was  rendered  on  the  i8th  day  of  March,  1871,  by 
default,  on  a  return  of  service  by  leaving  a  copy  of  the  writ 
at  the  last  usual  place  of  residence  of  the  appellant. 

The  appellant  states  in  his  affidavit  on  which  the  motion 
was  based,  that  he  had  no  knowledge  of  the  rendition  of  the 
judgment  whatever  until  the  29th  day  of  April,  1871,  being 
after  the  expiration  of  thirty  days  from  the  rendition  of  said ' 
judgment;  that  he  had  no  notice  of  the  commencement  of 
said  suit;  that  he  never  saw  any  copy  of  the  summons,  if 
any  was  left  at  his  residence,  nor  did  any  of  his  family  see 
the  same,  as  he  is  informed  and  believes,  nor  was  he  ever 
informed,  prior  to  the  said  29th  day  of  April,  1871,  by  any 
person  whatever,  that  a  summons  had  been  left  for  him ; 
that  he  believes  the  appellee  concealed  from  him  the  rendi- 
tion of  said  judgment  until  after  said  thirty  days  from  the 
rendition  of  the  same,  to  prevent  him  from  appealing.  He 
also  states  that  he  has  a  meritorious  defence  to  said  action, 
and  sets  out  the  nature  thereof. 

The  court  overruled  his  motion,  and  he  excepted  to  the 
ruling  of  the  court,  appealed,  and  has  assigned  such  ruling 
as  error  in  this  court. 

The  statute  provides,  that  "appeals  may  be  authorized  by 
the  court  of  common  pleas  or  circuit  court,  after  the  expi- 
ration of  thirty  days,  when  the  party  seeking  the  appeal  has 
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been  prevented  from  taking  the  same  by  circumstances  not 
under  his  control/'  It  was  too  late  for  the  appellant  to  move 
to  set  aside  the  default,  when  he  got  notice  that  he  had 
been  sued  and  that  a  judgment  had  been  rendered  against 
him.  2  G.  &  H.  593,  sec.  62.  If  he  had  any  remedy,  it 
was  that  which  he  has  chosen.  He  can  not  appeal  without 
executing  a  bond  with  security  to  secure  thepasrment  of  the 
judgment  against  him  on  appeaL 

The  statute  authorizes  service  of  the  summons  by  leaving 
a  copy  thereof  at  the  last  usual  place  of  residence  of  the 
defendant,  except  when  the  defendant  has  left  his  usual 
place  of  residence  for  an  uncertain  period,  or  a  period  cer- 
tain but  extending  beyond  the  return  day  of  the  summons, 
and  the  constable  is  apprised  thereof,  in  which  case  he  can 
not  serve  by  copy.     2  G.  &  H.  582-3,  sees.  22,  23. 

When  service  has  been  made  as  required  by  the  statute,  it 
is  legal  service  whether  the  defendant  acquires  actual  knowl- 
ledge  of  the  fact  of  such  service  before  the  return  day  or 
not.  Pendleton  v.  Vanatisdal,  2  Ind.  54.  We  can  see,  how- 
'  ever,  that  great  hardship  might  result  if  it  should  be  held 
that  the  defendant  could  not  appeal  from  the  judgment 
rendered  against  him  under  the  circumstances  disclosed  in 
the  affidavit  in  this  case.  We  think  it  may  be  said  that  the 
party  has  been  prevented  from  taking  the  appeal  by  circum- 
stances not  under  his  control,  where  it  clearly  appears  that 
he  did  not  know  that  the  suit  had  been  brought,  or  the  judg- 
ment rendered,  within  the  time  allowed  for  taking  the  appeaL 
It  seems  to  us  that  the  court  should  have  autliorized  the 
appeaL    Baragree  v.  Cronkhite^  33  Ind.  192. 

The  judgment  is  reversed,  with  costs,  and  the  cause  reman- 
ded. 

ON  PETITION  FOR  A  REHEARING. 

Downey,  J. — A  petition  for  a  rehearing  is  filed  in  this  case 
by  the  appellee,  based  on  grounds  not  assumed  in  the  first 
hearing  of  the  cause.  In  Yater  v.  Mullen^  24  Ind.  277, 
this  court  said,  Frazer,  J.,  delivering  the  opinion  of  the 
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court:  **!!  is,  by  the  well  settled  practice  of  this  court, 
too  late  to  present  a  question  for  the  first  time  on  a 
petition  for  rehearing,  and  in  consenting  to  consider  that 
question,  in  the  present  instance,  we  do  not  mean  to  make 
an  innovation  which  shall  be  regarded  as  a  precedent  in  future 
cases.**  The  rule  has  been  recognized  in  other  cases,  one 
of  which  is  Heavenridge  v.  Mondy^  34  Ind.  28.  The  rule  is 
convenient,  if  not  necessary  to  the  proper  despatch  of  busi- 
ness.    We  think  it  should  be  applied  in  this  case. 

The  petition  is  overruled. 

y*  M.  yohnston^  for  appellanL 

C*  H.  Test.  D.  K  Bums,  and  G.  S.  Wright,  for  appellee. 
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Ccfirnxct^'-^DoMaium  Xa  JRailroad Com^auy.'-'Changi  i»  Line  cf  RoaiL — Cot^ 
jtrucHon  of  CouiractA — In  a  suit  upon  a  contract  to  donate  and  pay  to  The 
Indianapolis  and  Vincennes  Railioad  Company  a  certaia  amount  of  money, 
when  the  railroad  company  should  hare  completed  her  railroad  through  Mor- 
^pxk.  county  and  have  the  same  ready  for  the  running  of  cars,  *'  provided, 
always,  that  said  railroad  be  located  and  made  as  nearly  as  practicable  on  the 
grade  of  the  Indianapolis  branch  of  the  New  Albany  and  Salem  Railroad  from 
Indianapolis  to  Cosport,  making  Mooresville,  Brooklyn,  Centerton,  and  Paragon 
points;** 

Held  (Downey,  J.,  dissenting),  that  when  the  railroad  company  had  built  its 
road  through  Morgan  county  and  completed  it  for  the  running  of  cars  through 
that  county,  and  had  made  Mooresville,  Brooklyn,  Centerton,  and  Paragon 
points  on  the  road,  the  defendant  was  liable  to  pay  the  amount  agreed  to  be 
4ionalcd,  and  it  was  not  necessaxy  that  the  old  grade  of  the  branch  road  ::hould 
hare  been  occupied  further  than  to  make  these  places  points. 

Practice. — Motion  for  New  Trial, — Assignment  of  Error. — If  a  motion  for  a 
new  trial  states  the  reasons  on  which  it  is  based,  a  general  assigmnent  of  error 
for  orerruling  the  motion  brings  them  before  the  court  for  examination  and 
jndgmenL  If  reasons  which  might  be  properly  stated  in  such  motion  are 
omitted,  assigning  them  ibr  error  will  not  make  them  available  in  the  Supreme 
Court 

fkAUD  WiTHOxrr  DAiCAcaL — Faud  withont  damage  lymsritafes  no  ground  of 
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-  -  -  .- 

APPEAL  from  the  Morgan  Common  Pleas. 

OsBORN,  C.  J. — ^The  Indianapolis  and  Vincennes  Railroad 
Company  sued  the  appellee  upon  the  following  contract: 

**  For  and  in  consideration  of  the  benefits  that  the  public 
in  general,  and  we  in  particular,  will  derive  from  the  construc- 
tion of  a  first-class  railroad  from  Indianapolis  to  Vincennes, 
we,  the  undersigned,  agree  to  give,  donate,  and  pay  to  The 
Indianapolis  and  Vincennes  Railroad  Company,  the  amount 
annexed  to  our  names,  respectively,  when  said  railroad  com- 
pany shall  have  completed  said  railroad  through  Morgan 
county,  Indiana,  and  have  the  same  ready  for  the  running  of 
the  cars  through  said  county:  Provided,  always,  that  said 
railroad  be  located  and  made  as  nearly  as  practicable  on  the 
grade  of  the  Indianapolis  branch  of  the  New  Albany  and 
Salem  Railroad,  from  Indianapolis  to  Gosport,  making 
Mooresville,  Brooklyn,  Centerton,  and  Paragon  points;  the 
same  to  be  collectible  without  relief  from  valuation  or 
appraisement  laws. 

"December  14th,  1865.  Jackson  Record,  |li,050.'* 

And  Others. 

The  appellants  were  afterward  substituted  as  plaintiffs. 
The  complaint  was  in  five  paragraphs.  Each  paragraph  sets 
out  and  makes  the  contract  a  part  of  the  complaint,  alleges 
that  the  railroad  company  accepted  and  acted  upon  the 
agreement  and  subscription,  and  constructed  such  first-class 
railroad,  making  the  places  mentioned  points  thereon ;  that 
it  was  so  far  completed  in  accordance  with  the  contract  and 

condition,  that  on  the day  of ,  1868,  the  same 

was  ready  for  running  cars  through  said  county;  that 
on  that  day  and  since,  continuously,  the  cars  of  the  railroad 
did  and  have  run  thereon;  and  thence  hitherto  she  has  oper- 
ated the  same  as  a  railroad,  transacting  the  freight  and 
passenger  business  of  the  country  along  the  line  of  the  road 
through  said  Morgan  county,  to  and  from  said  city  of  Indi« 
anapolis  ;  that  the  said  subscription  of  the  appellee  became 
and  was  due  on  said  day,  and  is,  together  with  the  interest 
thereon,  unpaid. 
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The  several  paragraphs  diiier  in  some  particulars.  The 
first  states  that  the  company  built  the  road,  as  far  as  prac- 
ticable, along  and  upon  said  grade,  and  did  so  make  Moores- 
ville,  Brooklyn,  Centerton,  and  Paragon  points  thereon. 

The  second  states  that  she  did  construct  the  road  by  way 
of  those  places,  making  them  points  thereon,  and  to  a  dis* 

tance  of on  said  grade,  south  of  Centerton ;  "that  at 

said  point,  diverging  from  and  leaving  said  grade,  she  con- 
structed her  said  road  across  White  river,  and  thence  along 
the  east  side  of  the  same  to  the  town  of  Martinsville,  making 
said  Martinsville  a  point  thereon ;  thence,  proceeding  west- 
ward and  crossing  said  White  river  again,  at  a  point  some 
two  miles  from  said  town  she  again  intersected  said  grade, 
and  thence  constructed  her  said  road  along  and  upon  said 
grade  through  to  said  town  of  Paragon,  making  said  Para- 
gon a  point,  and  so  continuing  on  said  grade,  she  constructed 
her  said  road  to  the  western  line  of  said  county,  and  thence 
on  to  the  town  of  Gosport,  the  terminus  of  said  grade. 

"And  plaintiff  avers  that  the  construction  of  said  road  from 
said  point  of  divergence  from  said  grade,  by  the  way  of 
Martinsville  aforesaid,  to  said  point  of  intersection  with  said 
grade,  in  no  wise  affects  the  interest  of  said  defendant,  or 
makes  the  road  less  valuable  to  him." 

The  third  paragraph  is  like  the  second,  omitting  the  state- 
ment that  the  divergence,  by  the  way  of  Martinsville,  in  no 
wise  affected  the  interest  of  the  appellee. 

The  fourth  paragraph  differs  from  the  third  by  averring 
that  the  construction  of  the  road  from  the  point  of  diver- 
gence from  the  grade,  by  the  way  of  Martinsville,  was  done 
with  the  acquiescence  and  consent  of  the  defendant  and  with 
his  full  knowledge. 

The  fifth  paragraph,  after  setting  out  the  contract,  contains 
the  following: 

"  Tliat  at  and  before  the  time  of  the  construction  of  said  road, 
it  was  agreed  by  and  between  Ambrose  £•  Bumside,  as  presi- 
dent and  financial  agent  of  the  plaintiflf)  and  the  people  of  Mar- 
tinsville, that  if  they  would  give,  donate  and  pay  to  said 
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railroad  company  the  sum  of  thirty  thousand  dollars,  the 
said  plaintiff  would  locate  and  construct  her  said  road 
through  said  town  of  Martinsville,  making  said  town  a  point 
thereon* 

''  That  thereupon  the  said  defendant  and  the  subscribers 
living  upon  the  west  side  of  White  river,  declared  their  inten- 
tion not  to  pay  their  subscription  and  donation,  and  ceased 
their  efforts  to  secure  the  sum  of  fifty  thousand  dollars  by 
them  before  agreed  to  be  raised  and  paid  to  said  plaintiff,  in 
consideration  of  said  road,  etc. 

"  That  thereupon  the  citizens  living  along  and  upon  the 
east  side  of  White  river,  between  Martinsville  and  Indiana- 
polis, proposed  to  Ambrose  E.  Burnside,  as  such  president 
and  financial  agent,  that  if  said  plaintiflf  would  locate  and 
build  her  said  road  from  Indianapolis  to  Martinsville  on  the 
east  side  of"  White  river,  by  the  way  of  Waverly  in  Morgan 
county,  they,  the  said  citizens  living  along  said  proposed 
route,  would  give,  donate,  and  pay  to  the  said  plaintiff,  for 
the  construction  of  said  road,  the  sum  of  fifty  thousand  dol* 
lars. 

''Thereupon,  on  learning  said  facts  and  understanding  that 
said  Burnside  was  contemplating  accepting  said  proposition^ 
and  locating  and  constructing  said  road  upon  the  said  east 
side  of  White  river,  they,  the  said  defendant  and  the  other 
subscribers  upon  the  west  side  of  White  river,  consulted  and 
agreed  with  said  plaintiff)  that  the  location  of  said  road 
might  be  changed  so  as  to  diverge  from  said  old  grade  at  a 
point  below  and  south-west  of  said  Centerton,  cross  White 
river  to  the  east  side,  and  run  by  Martinsville,  and  that  they 
would  pay  to  said  plaintiff  to  the  amount  of  their  said  sub- 
scription, before  that  time  by  them  agreed  to  be  paid. 

"  That  thereupon  said  plaintiff,  accepting  and  acting  upon 
said  agreement  and  contract  as  modified  as  above  described, 
proceeded  to  and  did  construct  her  railroad  in  pursuance 
thereof,  and  in  accordance  with  every  particular  thereof,  and 
did  make  Mooresville,  Brooklyn,  Centerton,  MaitinsviIIe,and 
Paragon,  in  Morgan  county,  points  thereon,  and  did  locate 
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and  construct  the  same  upon  said  old  grade  from  Indiana- 
polis to  Gosport,  except  between  the  points  of  divergence, 
as  above  described.  And  said  plaintiflf  expressly  avers  that 
said  divergence  was  by  and  with  the  consent  and  agreement 
of  said  defendant  and  said  other  subscribers  upon  the  west 
side  of  White  river." 

It  then  avers  the  completion  and  use  of  the  road  as  in  the 
others. 

Demurrers  were  filed  and  sustained  to  the  second,  third, 
fourth,  and  fifth  paragraphs  of  the  complaint,  and  the  appel- 
lants excepted. 

The  appellee  answered  in  four  paragraphs.  The  first  is  a 
general  denial. 

The  second  admits  the  execution  of  the  contract  and 
avers  that  prior  thereto  The  New  Albany  and  Salem  Railroad 
Company  had  located  the  branch  mentioned  through  the 
towns  named  in  the  contract  to  be  made  points,  and  the 
entire  line  thereof  on  the  west  side  of  White  river,  in  said 
county,  and  had  made  the  grade,  etc.,  on  the  line  so  located ; 
that  the  grade  then  remained  and  was  unoccupied,  ready  to 
be  used  by  said  railroad  company,  the  appellants'  assignor, 
and  was  practicable  in  its  whole  length  and  proper  to  be 

used ;  that  the  company,  on  the  day  of ,  did 

locate  its  road  upon  said  grade;  that  afterward,  in  con- 
sideration of  thirty  thousand  dollars  paid  and  secured  to  be 
paid  by  the  town  of  Martinsville,  the  company  changed  the 
location  so  as  to  place  the  line  of  its  road  from  a  point  five 
miles  above  and  north  of  said  town  of  Martinsville,  on  the 
east  side  of  White  river,  and  abandoned  the  said  location, 
grade,  etc.,  between  said  towns  of  Centerton  and  Paragon, 
in  said  county,  for  eight  miles,  and  constructed  and  now 
have  the  road  on  such  altered  line. 

The  third  paragraph  avers  that  the  contract  was  made 
without  any  consideration. 

The  fourth  avers  that  he  was  persuaded  to  execute  the 
contract  by  the  representations  of  the  agents  of  the  com- 
pany, that  she  had  prior  thereto  located  the  line  of  her  rail- 
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road  through  said  county  on  the  west  side  of  White  river 
and  on  the  grade  of  the  branch  railroad,  and  would  perma- 
nently construct  and  operate  it  on  that  line  and  grade;  that 
he  believed  said  representations ;  that  the  company,  in  vio- 
lation of  the  terms  and  conditions  of  said  contract  and  rep- 
resentations, altered  and  changed  the  line  of  her  railroad 
between  the  towns  of  Paragon  and  Centerton,  in  said  Mor- 
gan county,  on  said  west  side  of  White  river,  to  the  east 
side  thereof,  and  for  a  distance  of  eight  miles  between  said 
towns  did  abandon  said  line  and  grade  of  said  Indianapolis 
branch  of  said  New  Albany  and  Salem  Railroad;  and  did 
fail  and  refuse  to  construct  her  said  railroad  thereon. 

The  fifth  avers  that  the  railroad  company,  by  its  agents, 
falsely  and  fraudulently  represented  to  him  that  she  had 
located  her  railroad  through  said  county,  on  the  west  side 
of  White  river  and  on  the  grade  of  the  said  branch  railroad, 
and  would  thereon  construct  the  said  road ;  that  he,  relying 
upon  said  representations  and  believing  them  to  be  true, 
executed  the  contract ;  that  the  road  has  not  been  so 
located,  nor  did  said  company  construct  said  road  on  said 
grade,  but  abandoned  the  same  for  a  distance  of  eight  miles, 
between  the  towns  of  Centerton  and  Paragon,  and  for  that 
distance  located  and  constructed  her  said  railroad  on  the 
cast  side  of  White  river. 

Demurrers  were  filed  to  the  second,  fourth,  and  fifth  para- 
graphs of  the  answer,  which  were  sustained  to  the  fourth  and 
overruled  to  the  second  and  fifth.  Exceptions  were  duly  taken. 

The  reply  was  in  four  paragraphs. 

The  first  was  a  general  denial. 

The  second  averred  that  the  work  on  the  branch  rail- 
road referred  to  was  done  many  years  before  the  execution 
of  the  contract ;  that  between  the  points  of  divergence 
in  the  location  of  said  road  from  said  branch,  the  old  grade 
had  wasted,  the  bridges  decayed,  the  drains  had  filled  up>  and, 
for  a  large  portion  of  the  distance,  no  work  had  ever  been 
done;  that  the  work  would  be  likely  to  wash  away  by 
high  water  if  rebuilt,  without  an  extraordinary  expenditure 
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of  money  in  riprapping  the  same;  that  the  allignment 
was  very  bad,  three-fourths  of  it  being  curves,  with  many 
short  ones,  some  of  them  in  deep  cuts  and  on  high  hills,  and 
in  some  places  heavy  grades  reaching  almost  to  the  maxi- 
mum point;  that  on  the  east  of  White  river,  from  the 
point  of  divergence  on  the  north  to  Martinsville,  the  allign- 
ment was  good,  the  same  being  a  straight  line  all  the  way ; 
that  the  surface  of  the  country  was  level  and  even,  present- 
ing no  deep  cuts  or  high  fills,  making  a  remarkably  easy 
grade  ;  that  the  line  for  construction  upon  the  east  side  of 
White  river  was  much  shorter,  to  wit,  one  mile ;  the  dis- 
tance from  Martinsville  south-west  to  the  old  grade  being 
required  to  be  constructed  any  how,  to  form  a  junction  with 
the  Fairland  route ;  that  the  location  of  plaintiff's  road  upon 
the  east  side  of  White  river  for  said  distance  made  the  con- 
struction of  said  plaintiff's  road  much  cheaper,  better  accom- 
modated the  public  travel  and  the  transportation  of  the  pro- 
ducts of  the  country  in  the  White  river  valley  and  adjacent 
to  said  road,  and  beneficial  to  the  public,  the  plaintiff,  and 
defendant,  and  would  in  no  wise  injure  or  inconvenience 
said  defendant,  or  any  other  one  of  the  subscribers  of  dona- 
tions to  said  company ;  wherefore  said  plaintiff  says  that  it 
was  impracticable  to  construct  the  road  upon  said  old  grade 
for  said  distance,  and  wholly  impracticable  as  compared  with 
the  many  advantages  presented  upon  the  east  side  of  White 
river ;  wherefore  said  plaintiff  located  her  said  road  upon 
said  east  side  of  White  river  for  said  distance,  as  she  had  a 
right  to  do  under  the  terms  of  said  defendant's  subscription, 
and  all  of  which  said  defendant  at  the  time  well  knew  and 
acquiesced  in. 

The  third  paragraph  avers  that  on  the day  of  Sep- 
tember, 1867,  the  citizens  residing  upon  the  east  side  of 
White  river,  between  Martinsville  and  Indianapolis,  were 
very  desirous  of,  and  were  making  an  effort  to  procure  the 
location  of  said  plaintiff's  road  all  the  way  on  the  east  side 
of  White  river,  from  Indianapolis  to  Martinsville ;  that  said 
defendant  and  the  other  subscribers  of  donations  upon  the 
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west  side  of  White   river,  on  the  day   of  October, 

1867,  agreed  with  said  plaintiff  that  the  location  of  said 
plaintiff's  road  should  remain  upon  the  west  side  of  White 
river,  as  far  south  as  Centerton,  cmd  that  said  plaintiff  should 
have  the  privilege  of  crossing  White  river  at  some  point 
south  of  Centerton,  and  going  by  Martinsville,  if  she  should 
desire,  and  the  said  defendant  and  the  other  subscribers  on 
the  said  west  side  of  White  river  would  guarantee  their 
subscriptions  to  the  amount  of  fifty  thousand  dollars,  and 
that  the  work  should  commence  immediately  on  the  said 
west  side  of  White  river;  that  in  pursuance  of  said  agree- 
ment said  defendant  and  other  subscribers  did  guarantee  said 
fifty  thousand  dollars,  and  the  work  did  commence  immedi- 
ately on  the  west  side  of  White  river,  and  was  prosecuted 
without  unnecessary  delay  to  completion,  according  to  the 
terms  of  said  guarantee  and  agreement ;  a  copy  of  which 
guarantee  was  therewith  filed  and  made  a  part  thereof;  that 
said  plaintiff,  in  pursuance  of  said  agreement,  retained  the 
location  of  her  road  upon  the  west  side  of  White  river  to  a 
point  south  of  Centerton,  from  which  point  she  crossed 
White  river  to  the  east  side,  and  located  her  road  through 
Martinsville,  as  she  had  a  right  to  do  under  the  terms  of  her 
said  subsequent  agreement,  and  all  of  which  said  defendant 
at  the  time  had  full  knowledge,  acquiesced  in,  and  consented 
to. 

The  fourth  paragraph  avers  that  she  admits  that  the  line 
of  the  said  road  was  varied  from  the  line  of  the  said  old 
grade,  as  set  forth  in  the  second  paragraph  of  said  answer, 
but  says  that  before  the  delivery  of  the  contract  sued  on» 
it  was  agreed  by  and  between  the  said  defendant  and  his 
co-obligors  thereon  and  the  plaintiff,  that  the  divergence 
and  change  should  be  made  in  the  manner  aforesaid; 
that  relying  upon  the  good  faith  of  said  defendant  and  said 
others,  she  so  builded  and  constructed  said  road  in  manner 
aforesaid ;  that  the  said  defendant  and  said  others  stood  by, 
so  agreeing,  as  aforesaid,  with  a  full  knowledge  of  the  facts^ 
and  made  no  dbjections  to  the  same  being  so  constructed^ 
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The  appellee  demurred  to  the  second,  third,  and  fourth 
paragraphs  of  the  reply.  The  demurrers  were  sustained  to 
the  second  and  third,  and  overruled  to  the  fourth.  Proper 
exceptions  were  taken.  The  appellee  also  filed  a  general 
denial  to  the  answer  to  his  cross  complaint 

It  was  after  the  issues  were  thus  formed  that  the  appellants 
were  substituted  as  plaintii&. 

The  cause  was  tried  by  a  jury,  and  resulted  in  a  verdict  for 
the  appellee.  A  motion  for  a  new  trial  was  filed  and  over- 
ruled, and  proper  exceptions  taken,  and  final  judgment  ren- 
dered on  the  verdict 

The  reasons  assigned  for  a  new  trial  were  for  refusing  to 
give  instructions  asked,  and  for.giving  other  instructions 
specified  in  the  motion;  for  refusing  competent  evidence 
offered  by  them,  and  for  receiving  incompetent  evidence 
offered  by  the  appellee ;  that  the  verdict  was  not  sustained 
by  the  evidence,  and  was  contrary  to  law. 

The  errors  assigned  by  the  appellants  are, 

1st  In  sustaining  demurrers  to  the  second,  third,  fourth, 
and  fifth  paragraphs  of  the  complaint 

2d.  In  overruling  tiie  demurrers  to  the  second,  third,  and 
fifth  paragraphs  of  the  answer. 

3d.  In  sustaining  demurrers  to  the  second  amd  third  para* 
graphs  of  the  reply. 

4th.  In  overruling  the  motion  for  a  new  trial. 

There  are  ten  other  assignments,  but  they  are  all  included 
in  the  fourth.  They  are  r^isons  why  the  new  trial  should 
have  been  granted.  If  the  reasons  are  not  stated  in  the 
motion  for  a  new  trial,  assigning  them  for  error  will  not 
make  them  available  in  this  court.  If  they  are  so  stated, 
the  general  assignment  of  error  for  overruling  the  motion 
brings  them  before  the  court  for  examination  and  judgment. 

The  decision  of  the  case  depends  principally  upon  the  con- 
struction of  the  contract  sued  on.  If  we  can  determine  what 
the  parties  meant  by  that  contract,  we  can  dispose  of  most  of 
the  questions  discussed  by  counsel.    We  shall  be  aided  ver^ 
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much  in  arriving  at  a  correct  conclusion  of  that,  by  ascer- 
taining the  intention  and  purposes  of  the  parties. 

By  the  contract,  we  learn  that  the  railroad  company  was 
engaged  in  the  construction  of  a  railroad  from  Indianapolis 
to  Vincennes,  in  this  State ;  that,  at  some  time  before  the 
execution  of  the  contract,  work  had  been  done  upon  a  branch 
railroad  running  through  Morgan  county;  that  Mooresviile, 
Brooklyn,  Centerton,  and  Paragon  were  towns  along  the  line 
of  that  branch ;  that  the  appellee  was  desirous  of  having  the 
railroad  built  from  Indianapolis  to  Vincennes,  and  that  those 
four  towns  should  be  made  points  on  the  road,  and  we  think 
we  may  also  infer  that  the  company  lacked  the  means  to 
build  the  road.  The  purpose  of  the  company  was  to  build 
the  railroad,  and  the  appellee  believing  that  its  construction 
would  benefit  the  public,  and  himself  in  particular,  in  con- 
sideration of  such  benefits,  agreed  to  donate  and  pay  to  the 
company  the  sum  of  one  thousand  and  fifty  dollars  when 
the  road  should  be  completed  through  Morgan* county,  ready 
for  the  running  of  cars  through  that  county.  The  difKculty 
arises  on  the  proviso.  That  required  that  the  railroad  should 
be  located  and  made,  as  nearly  as  practicable,  on  the  grade 
of  the  branch  mentioned,  making  those  four  towns  points. 
The  body  of  the  contract  is  plain  enough.  That  is  a  prom- 
ise to  pay  when  a  certain  portion  of  the  road  is  built. 

If  we  were  to  consider  the  word  "grade"  in  its  primary  or 
strict  sense,  perhaps  it  might  be  held  to  mean  the  rise  and 
descent  of  the  branch  railroad,  its  levels ;  but  we  think  it 
was  not  used  in  that  sense.  We  think  it  was  used  with 
reference  to  the  line  of  the  road,  as  distinguished  from 
gradient,  or  rise  and  descent.  If  we  adopt  the  same  rule 
with  reference  to  the  word  "  practicable,"  we  shall  find  that 
it  may  be  used  to  express  different  meanings  by  contracting 
parties.  To  ascertain  by  reading  a  contract  what  a  word 
means,  it  is  a  safe  rule  to  consider  the  whole  contract,  and 
from  it  determine  the  objects  and  purposes  of  the  contract- 
ing parties,  and  to  put  such  meaning  upon  the  words  used 
as  will  secure  the  accomplishment  of  those  purposes  and 
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objects  and  carry  out  the  intentions  of  the  parties.  Even 
the  literal  terms  of  a  contract  will  sometimes  be  controlled 
by  what  appears  to  be  the  real  intentions  of  the  parties  to  it. 
Parklmtst  v.  Sndth^  Willcs,  327;  Tatlock  v.  Harris,  3 
Term  R  174;  Chitty  Con.  89.  The  object  aimed  at  in 
construing  a  contract  is  to  discover  and  give  effect  to  the 
intention  of  the  parties.  Words  ought  to  be  governed  by 
the  intention.  Chitty  Con.  78.  Another  rule  of  con- 
struction is,  that  terms  used  in  a  contract  shall  prevail  accord- 
ing to  their  most  comprehensive  popular  sense,  unless  there 
be  something  to  show  that  they  were  used  in  one  which  is 
more  confined.  Another  rule  is,  that  every  contract  is  to  be 
construed  with  reference  to  its  object  and  the  whole  of  its 
terms,  and  accordingly  the  whole  context  must  be  consid- 
ered in  endeavoring  to  collect  the  intention  of  the  parties, 
even  although  the  immediate  object  of  inquiry  be  the  mean- 
ing of  an  isolated  clause  or  word. 

Putting  ourselves  in  the  place  of  the  contracting  parties, 
as  nearly  as  we  can  by  the  contract,  let  us  endeavor  to 
ascertain  and  determine  what  they  meant  by  the  words 
"  located  and  made,  as  nearly  as  practicable,  on  the  grade," 
etc.  To  do  so,  we  must,  as  we  have  seen,  look  to  the  whole 
contract. 

Taking  the  whole  contract  together,  including  the  proviso, 
we  think  that  the  main  purpose  of  the  appellee  was  to  secure 
the  construction  of  the  railroad,  and  if  practicable,  through 
the  towns  named  in  the  proviso.  To  adopt  the  construction 
contended  for  by  the  appellee,  and  as  given  by  the  court 
below,  makes  the  actual  occupancy  and  use  of  the  old  road- 
bed the  entire  distance  between  stations  material.  There  is 
nothing  in  the  contract  requiring  such  a  construction;  noth- 
ing indicating  any  purpose  to  make  the  adoption  of  the  line 
of  that  branch  railroad  a  condition,  or  desirable,  only  so  far  as 
to  make  the  towns  mentioned  points  on  the  new  road.  The 
completion  of  the  railroad,  ready  for  the  running  of  cars 
through  Morgan  county,  and  to  and  through  those  towns,  so 
as  to  make  them  points  on  it,  and  give  them  and  the  connty 
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the  facilities  of  a  railroad,  was  all  that  the  appellee  was  seek- 
ing to  accomplish  by  his  proposed  donation.  To  require 
the  company  to  adopt  the  old  road-bed  between  stations,  or 
otherwise  than  to  run  to  those  places,  or  to  prevent  it  from 
building  its  road  to  other  points,  towns,  or  cities,  or  from 
making  connections  with  other  roads,  or  from  locating  and 
constructing  its  road  with  a  view  to  the  public  benefit  and 
its  own  profit,  does  not  seem  to  have  been  contemplated  by 
the  terms  of  the .  contract.  They  were  all  proper  elements 
to  be  considered,  even  if  we  give  the  word  or  phrase  the 
more  literal  or  strict  signification.  We  can  understand  why 
it  was  considered  important  and  of  value  to  the  appellee  and 
the  public,  that  the  road  should  touch  at  and  run  to  towns 
and  cities,  and  that  he  should  desire  to  contract  that  it 
should  do  so,  as  a  condition  to  the  payment  of  his  subscript 
tion ;  but  it  could  make  no  difference  to  him  or  the  public 
what  particular  ground  it  occupied  for  its  road-bed  between 
those  points,  except  that  it  should  be  the  best  for  its  own 
and  the  public  interest,  both  of  which,  when  rightly  under- 
stood and  acted  upon,  are  in  entire  harmony. 

The  construction  contended  for  by  the  appellee  gives  t}ie 
railroad  company  no  discretion  in  the  selection  of  tlie 
ground  to  be  occupied  for  the  road.  Even  if  it  could  be 
made  upon  as  good  ground  as  the  grade  of  that  branch,  and  if 
its  construction  upon  such  ground  would  be  far  more  advanta- 
geous and  beneficial  to  the  company,  the  public,  and  the 
appellee,  still,  according  to  ^the  construction  contended  for, 
its  selection  would  defeat  the  collection  of  the  money. 
Under  such  a  construction  the  company  was  not  on^ 
required  to  construct  its  road  through  those  towns,  but  it 
must  actually  locate  and  make  it  upon  the  precise  road-bed, 
if,  in  an  engineering  point  of  view,  it  was  practicable  to  do  so* 

It  is  said  that  the  appellee  was  interested  in  preventing 
the  construction  of  the  road  to  Martinsville,  and  in  building 
up  the  towns  named  as  its  rivals,  and  on  that  account  it  was 
material  to  him  to  have  the  road  built  on.the  old  grade  all 
the  way.    Inasmuch  as  no  such  motive  or  purpose  appears 
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ifl  the  centiact,  we  will  not  by  construction  impute  it  to  him. 
By  the  contract  he  sought  to  secure  the  construction  of  the 
road  to  certain  towns,  and  not  to  prevent  its  construction  to 
others. 

The  proviso  may,  we  think,  be  paraphrased  and  read,  that 
said  nulroad  shall  be  located  and  made,  as  nearly  as  practi- 
cable, on  the  grade  of  the  Indianapolis  branch  of  the  New 
Albany  and  Salem  Railroad  from  Indianapolis  to  Gosport, 
"so  as  to  make,"  or  "which  will  make,"  or  '* thereby  mak- 
ing" Moores^lle,  *  *  *  points,  without  materially 
changing  its  meaning,  although  it  would  be  a  little  more 
apparent 

When  the  railroad  company  had  built  its  road  through 
Morgan  county  and  completed  it  for  the  running  of  cars 
through  that  county,  and  had  made  Mooresville,  Broojclyn, 
Centerton,  and  Paragon  points  on  the  road,  the  defendant 
was  liable  on  his  contract,  and  all  the  rulings  of  the  court 
based  upon  the  construction  of  the  contract,  which  required 
that  the  old  grade  of  the  branch  road  should  be  occupied 
otherwise  than  to  make  those  places  points,  were  erroneous. 

\V^e  have  not  deemed  it  necessary  to  discuss  any  of  the 
pleadings,  jn  particular,  because  the  rulings  upon  all  of  them 
were  based  upon  the  same  theory,  except  those  denying  the 
consideration  and  setting  up  the  fraud. 

As  to  the  filHi  paragraph  of  the -answer,  it  alleges  false  rep- 
resentations and  fraud  about  the  location  of  the  road,  that 
it  had  been  located  on  the  west  side  of  the  river;  and  yet  he 
requires  in  his  contract  that  it  should  be  thereafter  located. 
Again,  he  /ails  to  show  any  damage  resulting  to  him  by 
reason  of  the  failure  to  construct  the  road  on  that  line. 
Fraud  without  damage  is  no  ground  of  defence.  WUey  v. 
Howard^  15  Ind.  169;  2  Parsons  Con.  771. 

We  do  not  deem  it  necessary  to  discuss  or  pass  upon  any 

of  the  questions  involved  in  the  motion  for  a  new  trial,  as 

under  the  construction  given  to  the  contract  all  that  relates- 

to  the  practicability  of  locating  and  making  the  road  upont 
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the  grade  of  the  branch  road  will  be  excluded.  As  it  seems 
to  be  admitted  that  the  road  had  been  built  as  provided  in 
the  body  of  the  contract,  and  to  the  four  towns  named  as 
points,  before  the  commencement  of  the  action,  there  will 
remain  nothing  to  try,  unless  the  appellee  shall  amend  his 
fifth  or  some  other  paragraph  of  his  answer,  so  as  to  raise 
some  other  issue  than  is  now  raised  by  the  pleadings.  The 
questions  raised  by  the  instructions  to  the  jury  are  disposed 
of  by  the  construction  given  to  the  contract 

The  judgment  of  the  said  Morgan  Court  of  Common  Pleas 
is  reversed,  with  costs;  cause  remanded,  with  instructions  to 
grant  a  new  trial,  overrule  the  demurrer  to  second,  third, 
fourth,  and  fifth  paragraphs  of  the  complaint,  and  to  sustain 
the  demurrer  to  second,  fourth,  and  fifth  paragraphs  of  the 
answer,  and  for  further  proceedings  in  accordance  with  this 
opinion  and  judgment. 

Downey,  J. — I  am  unable  to  agree  with  the  majority  of 
the  Court  in  the  view  which  they  have  taken  of  this  case. 
Upon  the  performance  of  certain  acts  by  the  company,  con- 
stituting conditions  precedent,  the  appellee,  Recordj  prom- 
ised to  pay  a  certain  amount  of  money.  The  part  of  the 
contract  upon  which  the  difference  of  opinion  arises,  is  as 
follows:  "Provided  always  that  said  railroad  be  located 
and  made  as  nearly  as  practicable  on  the  old  grade  of  the 
Indianapolis  Branch  of  the  New  Albany  and  Salem  Railroad, 
from  Indianapolis  to  Gosport,  making^  Mooresville,  Brook- 
lyn, Paragon,  and  Centerton  points."  There  are  two  things 
plainly  stipulated  for  in  this  clause  of  the  contract,  i.  That 
the  railroad  be  located  and  made  as  nearly  as  practicable  on 
the  old  grade,  all  the  way  from  Indianapolis  to  Gosport; 
and  2.  That  Mooresville,  Brooklyn,  Paragon,  and  Centerton 
shall  be  made  points.  The  route  stipulated  for  is  all  on  the 
west  side  of  White  river.  The  deviation  from  the  line  of 
the  route  contracted  for  commences  some  five  miles  above 
the  town  of  Martinsville,  crosses  White  rivernear  that  point, 
over  an  expensive  bridge,  and  runs  to  Martinsville,  a  dis- 
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tance  of  five  miles,  at  which  place  it  is  not  less  than  one  and 
a  half  or  two  miles  from  the  line  mentioned  in  the  contract. 
Leaving  Martinsville,  going  in  the  direction  of  Gosport,  it 
runs  two  miles,  then  again  crosses  the  river,  over  another 
expensive  bridge,  and  near  that  point  intersects  the  route 
mentioned  in  the  contract.  The  pleadings  and  evidence 
show  clearly  and  conclusively  that  the  deviation  from  the 
agreed  route  was  not  on  account  of  any  impracticability  in 
the  route,  but  was  for  a  consideration  of  thirty  thousand 
dollars  paid  to  the  company  by  the  town  of  MartinsviJle,  or 
parties  interested  in  having  the  road  made  to  that  place. 
The  evidence  shows  also  that  there  was  a  rivalry  between 
the  route  on  the  west  side  of  the  river  and  a  route  on  the 
east  side,  which  contemplated  Martinsville  as  a  point,  and 
hence  the  very  pointed  stipulation  in  the  contract  requiring 
the  railroad  to  be  made  on  the  old  route,  or  as  near  as  prac- 
ticable to  it.  In  view  of  these  facts  the  construction  of  the 
contract  adopted  by  the  majority  of  the  court  is,  in  iliy 
opinion,  in  utter  violation  of  the  plain  language  and  evident 
intention  of  the  parties.  The  opinion  of  the  majority  of  the 
court  seems  to  bring  into  the  case,  as  an  element  or  circunx- 
stance  governing  them  in  the  construction  of  the  contract, 
the  question  of  public  convenience  and  whether  the  coni- 
pany  had  means  to  make  the  road  on  the  agreed  route.  I 
utterly  deny  that  these  considerations  have  anything  to  do 
with  the  practicability  of  constructing  the  road  on  the  agreed 
line,  within  the  intention  and  meaning  of  the  parties.  It 
would  be  strange  if  the  parties  who  have  agreed  to  pay 
sums  of  money,  on  condition  that  the  road  should  be  located 
on  the  agreed  route,  can  be  compelled,  after  the  company 
has  sold  out  to  a  rival  route,  to  pay  their  money  to  build  the 
road  on  the  rival  line.  I  think  the  parties  subscribing  had 
a  right  to  stipulate  for  the  terms  upon  which  the  company 
should  have  their  money,  and  that  the  company  must  show 
a  compliance  with  such  terms  before  it  can  recover.  The 
majority  opinion  says :  "  To  adopt  the  construction  con- 
tended for  by  the  appellee,  and  given  by  the  court  below, 
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makes  the  actual  occupancy  and  use  of  the  old  road-bed  the 
entire  distance  between  stations  material.  There  is  nothing 
in  the  contract  requiring  such  a  construction;  nothing 
indicating  any  purpose  to  make  the  adoption  of  the  line  of 
that  branch  railroad  a  condition^  or  desirable,  only  so  far  as 
to  make  the  towns  mentioned  points  on  the  new  road*  The 
completion  of  the  railroad  ready  for  the  running  of  cars 
through  Morgan  county,  and  to  and  through  those  towns,  so 
as  to  make  them  points  on  it,  and  give  them  and  the  county 
the  facilities  of  a  railroad,  was  all  that  the  appellee  was  seek- 
ing to  accomplish  by  his  proposed  donation.  To  require 
the  company  to  adopt  the  old  road-bed  between  sta- 
tions, or  otherwise  than  to  run  to  those  places,  or  to 
prevent  it  from  building  its  road  to  other  points,  towns 
or  cities,  or  from  making  connections  with  other  roads,  or 
from  locating  and  constructing  its  road  with  a  view  to  the 
public  benefit  and  its  own  profit,  does  not  seem  to  have  been 
contemplated  by  the  terms  of  the  contract.  They  were  all 
proper  elements  to  be  considered,  even  if  we  give  the  word 
or  phrase  the  more  literal  or  strict  sigrnification.  We  can 
understand  why  it  was  considered  important  and  of  value  to 
the  appellee  and  the  public  that  the  road  should  touch  at  and 
run  to  towns  and  cities,  and  that  he  should  desire  to  con- 
tract that  it  should  do  so  as  a  condition  to  the  payment  of 
his  subscription,  but  it  could  make  no  difference  to  him  or 
the  public  what  particular  ground  it  occupied  for  its  road- 
bed between  those  points,  except  that  it  should  be  the  best 
for  its  own  and  the  public  interest,  both  of  which  when  rightly 
understood  and  acted  upon  are  in  entire  harmony." 

Suppose  the  construction  of  the  contract  contended  for  by 
the  appellee,  and  given  by  the  court,  does  require  the  actual 
occupancy  of  the  old  road-bed  the  entire  distance  between 
stations,  as  nearly  as  practicable.  Is  not  this  precisely  what 
was  contracted  for  ?  Not  only  does  the  contract  require  it 
between  stations,  but  it  requires  it,  in  express  terms,  all  the 
way  from  Indianapolis  to  Gosport  Except  where  that  route 
is  impracticable,  it  was  the  plain  duty  of  the  company  to  use 
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it,  if  it  expected  to  look  to  the  appellee  to  pay  the  money 
promised     I  do  not  perceive  how  it  can  fail  to  be  seen  that 
the  appellee  intended  to  make  the  use  of  the  old  line  essen- 
tial, as  nearly  as  practicable,  both  a  condition  and  desirable, 
as  well  between  the  towns  named,  as  at  the  points  where 
they  are  situated.      We  do  not  know  that  the  appellee 
did  not  own  lands  on  the  line  of  the  old  grade,  which  by  the 
deviation  from  the  agreed  route  were  damaged,  that  he  had 
not  in  view  the  making  of  a  switch,  a  station,  or  a  town  on 
the  neglected  route.    At  all  events,  he  had  a  right  to  make 
his  own  bargain,  and  the  terms  and  conditions  upon  which 
he  would  pay  his  money,  and  it  is  not  competent  for  a  court, 
in  view  of  the  intemsts  of  the  company  or  of  the  public,  to 
make  a  different  contract  for  him.     If  there  is  any  reason 
iMrhy  he  desired  the  road  made  to  the  towns  named,  more 
than  that  the  road  should  run  on  the  old  grade,  as  nearly 
as  practicable,  all  the  way  from  Indianapolis  to^Gosport,  it 
is  not  shown.    That  the  court  cannot  see  why  the  appellant 
should  want  the  toad  to  run  on  the  old  grade,  as  well  between 
the  towns  as  at  the  towns,  can  surely  not  control  the  con- 
struction of  the  contract     If  he  made  that  a  condition,  I 
think  that  is  an  end  of  the  controversy.    That  such  is  his 
contract,  is  very  plain  to  me.     But  it  is  urged  that  the  con- 
struction contended  for  by  the  appellee  "  gives  the  railroad 
company  no  discretion  in  the  selection  of  the  ground  to  be 
occupied  for  the  road"    If  the  court  means  by  this  that  the 
company  myst  comply  with  its  contract  with  the  appellee 
before  it  is  entitled  to  his  money,  and  that  it  has  no  discre- 
tion as  to  this,  I  agree  to  that     But  if  it  is  meant  that  the 
company  could  not  adopt  another  route,  and  thus  abandon 
the  right  to  demand  the  money  promised  by  the  appellee  on 
the  condition  named,  then  I  think  otherwise.    The  company 
did  not  obligate  itself,  at  all  events,  to  make  the  road  on  the 
agreed  route.    The  contract  was  simply  that  if  they  did  so 
the  appellee  was  to  pay  them  the  money ;  if  not,  they  could 
not  recover  it 
Hiat  I  am  right  in  the  construction  of  this  contract  is, 
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I  think,  shown  by  several  cases  already  decided  by  this 
court.  I  will  refer  to  some  of  them.  T/te  Evattsvillc,  etc.. 
Railroad  Co,  v.  SItearer,  10  Ind.  244.  This  case  shows  that 
conditional  subscriptions  of  stock  (and  the  same  rule  applies 
to  donations),  in  the  absence  of  any  special  prohibition,  have 
been  sustained  as  authorized  by,  and  not  against,  public  pol- 
icy. The  parties  subscribing  are  not  to  be  considered  as 
stockholders,  until  the  company  has  performed  the  condition 
upon  which  the  understanding  depends ;  and  when  that  is 
done  they  become  stockholders  by  force  of  the  agreement 
of  the  parties,  and  the  subscription  becomes  absolute.  In 
that  case,  the  contract  was  to  pay  on  condition  that  the  road 
should  be  permanently  located  on  the  east  side  of  White 
river,  within  one  mile  of  the  road  run  between  Indianapolis 
and  Spencer.  The  company  had  made  a  pretended  location 
of  its  road  in  accordance  with  the  agreement,  but  afterward 
had  resolved  to  change  it.  It  was  held  that  the  company 
was  bound  to  show  a  permanent  and  specific  location  accord- 
ing to  the  contract,  before  it  could  maintain  an  action  on  the 
same.  The  court  refers  to  Fisher  v.  The  Evansvillc^  ctc,^  Rail- 
road Co,,  7  Ind.  407,  and  Gillum  v.  Dennis,  4  Ind.  417. 

In  The  Nruo  Albany^  etc,^  Railroad  Ca,  v.  McCormicky  10  Ind. 
499,  the  subscription  was  on  the  condition  that  the  company 
should  **  locate  said  railroad  through  the  town  of  Lafayette, 
and  cross  the  Wabash  river  north  of  Brown  street  in  said  town." 
It  was  decided  that  the  agreement  required  the  company  to 
cross  the  river  where  a  northerly  line  from  the  street  would 
strike  it ;  but  it  was  not  necessary  to  cross  the  river  in  the 
town  unless  such  line  struck  the  river  within  the  same.  In 
Shearer  \,  The  Evansville,  etc..  Railroad  Co.,  12  Ind.  452,  the 
condition  was,  that  the  road  should  be  permanently  located 
on  the  cast  side  of  White  river,  within  one  mile  of  the  line 
run  from  Indianapolis  to  Spencer,  if  Martinsville  be  made  a 
point.  The  court  said :  *'  Upon  a  careful  examination  of  the 
testimony,  we  think  it  was  not  proven  that  the  plaintiffs  had 
performed  all  the  conditions.  We  think  the  evidence  does 
not  show  that  the  road  was  permanently  located  'within  one 
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mile  of  the  line  run  between  Indianapolis  and  Spencer.' 
This  was  an  essential  part  of  the  condition,  as  much  so  as 
that  the  road  should  be  located  on  the  east  side  of  White 
river,  or  that  Martinsville  should  be  made  a  pcJint"  This 
case  is  quite  in  point  against  the  conclusion  of  the  majority 
of  the  court  in  the  case  under  consideration.  It  gives  the 
party  sought  to  be  held  liable  the  benefit  of  his  contract, 
and  does  not  attempt  to  make  another  contract  for  him. 
See  Taylor  v.  Fletcher^  15  Ind.  80;  Smith  v.  Allison^  23 
Ind.  366.  In  The  Evansville,  etc.,  Railroad  Co.  v.  Meeds,  11 
Ind.  273,  the  condition  was,  that  the  road  should  be  per- 
manently located  "  two  miles  east  of  the  court-house  in  Wash- 
ington." It  was  held  by  the  court,  that  the  words  of  the 
contract  plainly  indicated  an  intention  that  the  road  should 
be  located  just  two  miles  east  of  the  court-house;  that  they 
expressed  an  agreement  which,  for  aught  that  appeared,  the 
company  could  have  fulfilled  in  accordance  with  its  terms; 
that  they  were  not  ambiguous,  and  could  not  be  explained 
by  parol. 

\n  Parker  y.  Thomas,  19  Ind.  213,  and  again  in  28  Ind. 
277,  the  condition  was,  that  the  road  should  be  located  within 
one-fourth  of  a  mile  of  the  plat  of  the  town  of  Westport,  etc. 
It  was  held  that  the  condition  was  valid,  and  that  a  location 
within  the  agreed  distance  from  the  town  plat  was  a  condi- 
tion precedent  and  essential  to  a  recovery. 

There  is  no  intimation  in  any  of  these  cases  that  ques- 
tions regarding  the  pecuniary  condition  or  ability  of  the 
company,  or  the  interest  of  the  company,  or  of  the  general 
public,  can  in  any  way  enter  into  the  question  of  construc- 
tion. But  each  person  subscribing  has  been  given  the  ben- 
efit of  his  contract,  by  holding  the  company  to  a  compliance 
with  the  plain  stipulations  therepf.  In  my  opinion  the  judg- 
ment of  the  majority  of  the  court  adopts  a  wrong  construc- 
tion of  the  contract,  and,  without  intending  to  do  so,  sanc- 
tions an  act  of  bad  faith  on  the  part  of  the  railroad  company.^ 

T.  A.  Hettdricks,  0.  B.  Hord,  A.  W.  Hendricks^  and  W. 
M.  Franklin^  for  appellants. 


nussT 
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S.  Claypaol,  F.  P.  A.  Pltelps,  S.  R.  Harrymau,  W.  Jt  Uar- 
rison^  and  W.  S.  SkirUy^  fox  appellee. 

^Petition  for  a  rehearinff  orcnvlecL 
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Scaoois.—StaMe  CoHstnud.-^The  latter  part  of  sec.  28  of  the  school  law  of 
1865  (3  Ind.  Stat.  449)  has  no  application  to  incorporated  towns  and  cities. 

Same.— Section  164  of  the  same  act,  as  far  as  it  provides  for  appeals  to  the«zaiD* 
iners  from  the  action  of  the  trustees,  in  dismissing  tcachen,  does  not  appl/ 
to  incorporated  towns  and  cities. 

Same. — Power  of  School  Trustees  m  IncorporateifTtTom  cr  Citusj~^lHsmissai  of 
Teachers, — ^There  is  no  statute  requiring  or  anthoriziag  school  trustees  in 
incorporated  towns  or  cities  to  dismiss  teachers. 

Sams. — If  a  school-teacher  employed  to  teach  in  the  puUic  school  of  an  incorv 
porated  town  or  city,  for  a  definite  length  of  time,  proves  to  be  incompetent 
and  unable  to  teach  the  branches  of  study  which  he  or  she  has  been  engaged 
to  teach,  either  from  a  lack  of  learning  orincapacity  to  impart  learning  to  others, 
or  if,  in  any  otherrespect,  there  is  a  failure  to  discfaaigc  the  obligations  assumed 
by  the  contract,  or  implied  from  the  nature  of  the  employment,  the  sdiocJ 
trustees  of  the  town  or  city  may  dismiss:  the  teacher  from  wch  employment. 

Same. — If  a  teacher  is  employed  for  a  definite  lergth  of  time  and  has,  in  all 
respects,  fulfilled  the  contract,  such  teacher  cannot  be  discharged,  without  his 
or  her  consent. 

Pleading. — Dismissai  of  School"  Teacher,— -jftuwuer.-^ln  an  action  brought  by  a 
person  employed  to  teach  in  the  public  school  of  an  incorporated  city,  to 
recover  for  ser\*iceb  rendered,  the  complaint  alleging  an  employment  for  a 
definite  length  of  time,  an  answer  alleging  that  the  teacher  was  dismissed  by 
the  school  trustees,  on  chaigea  made  against  such  teacher,  the  tnislees  after 
notice  to  the  teacher  having  adjudged  the  chaiges  sustained,  was  bad. 

Appearance  to  Action. — ^Tlie  filing  of  a  demurrer  to  a  complaint  is  a  full 
appearance  to  the  action. 

Same. — £fece  of  Appearanct. — A  full  appearance  to  an  action  waives  all 
defects  in  the  process  and  the  service  thereof. 

APPEAL  f7t>tirthe  Mon^omery  Circuit  Court. 
WoRDEN,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant^  commenced  before  a  justice  of  the  peace. 


MAY  TERM,  1873.  201 

The  City  of  CmwfonisviUe  v.  Hays. 

Before  the  justice  there  was  judgment  for  the  plaintifi^  from 
which  the  defendant  appealed  to  the  circuit  court,  where 
there  was  a  like  judgment 

The  complaint  contained  two  paragraphs.  The  first 
alleged,  in  substance,  that  the  plaintiff  was  employed  by 
the  board  of  school  trustees  of  the  city  of  Crawfordsville  to 
teach  in  the  public  school  of  that  city  for  the  period  of  nine 
months,  commencing  September  13th,  1869,  and  ending  June 
loth,  1870,  at  the  rate  of  forty-five  dollars  per  month;  that 
she  remained  in  said  employment  for  the  said  term  of  nine 
months,  and  has  received  for  said  services  but  die  sum  of 
^337.50,  leaving  due  and  unpaid  to  her  the  sum  of  f  67.50; 
wherefore,  etc 

The  second  paragraph  alleged,  substantially,  that  on  tlie 

day  of  September,  1869,  the  plaintiff  was  employed  oy 

the  board  of  trustees  of  said  city,  to  teach  in  the  public 
school  thereof  for  the  term  of  nine  months,  at  the  rate  of 
forty-five  dollars  per  month;  that  on  September  13th,  i86p, 
she  entered  upon  the  employment,  and  continued  in  the  dis- 
charge of  her  duty  until  the  occurrence  of  the  matter  here- 
inafter stated.  On  April  29th,  1870,  she  received  a  written 
notice  from  the  clerk  of  the  board  of  trustees,  that  her  ser* 
vices  as  such  teacher  were  dispensed  with,  and  that  her  func- 
tions as  such  would  then  cease.  To  this  notice  she  paid  no 
attention,  but  on  the  following  morning  she  rqsaired  as  usual 
to  her  school-room  and  had  proceeded  so  far  as  calling  the 
roll  of  her  class,  when  one  A.  FuUen,  who  styled  himself 
''Superintendent,"  ordered  her  class  to  leave  the  room  and 
repair  to  another  part  of  the  building,  to  be  under  the  <;^ire 
and  supervision  of  another  teacher;  that  on  the  same  day 
another  person,  by  the  order  of  said  Fullen,  took  possession 
of  the  room  in  which  she  had  always  taught,  and  to  whicn 
she  had  been  allotted,  thus  excluding  her,  against  her  will, 
and  under  her  protest,  from  the  school  building  as  a  teacher 
therein ;  that  from  that  time  on,  she  held  herself  in  readi- 
ness to  obey  any  commands  of  the  said  board  of  school 
trustees,  which  would  restore  her  to  her  functions  91s  teacher 
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in  said  public  school ;  that  afterward,  on  May  7th,  1 870,  she 
received  the  following  notice,  viz.: 

"Crawfordsville,  May  7th,  1870. 
**Miss  Abbie  Hays^  You  are  hereby  notified  to  appear 
before  the  school  trustees  of  the  city  of  Crawfordsville  on 
the  1 2th  inst,  at  4j5^  o'clock,  P.  m.,  in  the  middle  school- 
room of  the  frame  school  building,  to  answer  the  following 
charges  against  you,  to  wit: 

1.  Incompetency  as  a  teacher. 

2.  Unaptness  as  an  instructor 

3.  General  conduct  unbecoming  a  teacher,  and  detrimental 
to  the  interest  of  the  public  school. 

4.  An  obstinate  and  determined  refusal  to  comply  with  and 
enforce  the  rules  (and  counselling  resistance  to  the  same) 
laid  down  by  the  trustees  for  the  government  of  the  pub- 
lic schools. 

"  You  are  hereby  further  notified  to  have  present  at  said 
time  and  place  such  counsel  and  witnesses  as  you  may  deem 
necessary  to  you  for  your  defence. 

"  By  order  of  school  trustees, 

"  R.  K.  Krout.  Clerk." 

She  avers  that  the  charges  mentioned  in  the  notice  were 
not  preferred  by  a  majority  of  the  legally  qualified  voters  at 
the  school  meetings  of  said  city,  but  were  simply  charges 
preferred,  as  she  is  informed,  by  the  members  of  said  board 
of  school  trustees  themselves,  and  were  only  the  emanations 
of  malice  on  the  part  of  said  FuUcn ;  that  her  services  as 
such  teacher  were  acceptable  to  the  entire  body  of  said 
voters  of  said  school  meetings ;  that  on  account  of  the  last 
mentioned  fact,  she  paid  no  attention  to  the  notice  last  men- 
tioned, but  wrote  to  the  board  of  trustees  the  following 
letter : 

"Crawfordsville,  Ind.,  May  loth,  1870. 

**  To  the  School  Trustees  of  the  city  of  Crawfordsville y  Ind^i 
Gentlemen,  I  hereby  notify  you  that  I  am  still  in  readiness 
to  continue  my  functions  as  a  teacher  in  the  public  school  of 
this  city,  and  will  hold  myself  in  readiness  to  do  so  during 
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the  remainder  of  the  term  for  which  you  employed  me  to 
teach.  Any  notice  or  request  from  you  to  continue  my 
teaching  will  reach  me,  if  addressed  to  me  at  Crawfordsville, 
Indiana.  Very  respectfully  yours, 

"Abbie  Hays." 

That  subsequently,  on  May  13th,  1870,  she  received  the  fol- 
lowing notice : 

'*  Crawfordsville,  May  13th,  1870. 

**  Miss  Abbie  Hays^  I  have  been  directed  by  the  school  trus? 
tees  of  this  city  to  inform  you  that  said  trustees  met  pursu- 
ant to  written  notice  given  you,  and  in  default  of  your 
appearance,  either  in  person  or  by  attorney,  proceeded  to 
hear  evidence  in  the  matter  of  charges  preferred  against  you. 
After  hearing  evidence  touching  said  matters  of  charges,  and 
having  carefully  considered  the  same,  said  trustees  adjudged 
such  charges  sustained,  and  thereupon  ordered  you  dis- 
charged from  further  services  as  teacher  in  the  public  schools 
of  this  city^ 

"  By  order  of  the  board  of  school  trustees. 

''R.K.  Krout,  Clerk." 

That  notwithstanding  all  the  foregoing  notices,  the  plaintiff 
continued  to  hold  herself  in  readiness  to  teach  as  directed  by 
the  board  of  school  trustees,  so  far  as  they  were  in  consonance 
with  the  terms  of  said  contract,  and  was  ever  in  such  readi- 
ness until  the  expiration  of  the  term  for  which  she  was 
employed ;  that  she  has  received  for  her  services  the  sum 
of  ^337.50,  leaving  due  and  unpaid  the  sum  of  {(67.50; 
wherefore,  etc. 

On  the  filing  of  the  complaint,  a  summons  was  issued  by 
the  justice,  returnable  July  ist,  1870,  which  was  returned 
served  on  June  28th,  1870,  by  reading  to  the  Mayor  and  Mar- 
shall of  the  city,  and  to  Robert  K.  Krout,  Clerk  of  the 
board  of  school  trustees.  On  the  return  day  of  the  sum- 
mons, the  defendant  made  "a  special  appearance,''  and 
moved  ''to  quash  the  summons  and  dismiss  the  suit,  on 
account  of  the  illegality  of  the  summons  as  to  the  time  and 
manner  of  service ;"  which  motion  the  justice  overruled.   The 
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justice's  transcript  recites  that  the  defendant  then  filed  sepa* 
rate  demurrers  to  each  paragraph  of  the  complaint,  which 
were  overruled,  and  the  defendant  excepted. 

Thereupon  the  defendant  filed  an  answer  of  three  para- 
graphs. The  first  paragraph  sets  out  the  record  of  the  board 
of  trustees,  showing  the  employment  of  the  plaintiff  and  her 
discharge  by  the  board  of  school  trustees.  It  re-states  mudi 
of  the  matter  alleged  In  the  second  paragraph  of  the  com- 
plaint It  alleges  that  on  April  26th,  1 870,  ''on  account  of  the 
continued  misconduct  of  the  plaintiff,  her  incompetency  and 
insubordination,  and  conduct  detrimental  to  the  interest  of 
the  public  schools,"  the  board  of  school  trustees  discharged 
her,  and  ordered  the  clerk  of  the  board  to  notify  her  that 
her  connection  with  the  school  would  cease  on  April  30th, 
1870,  which  notice  was  duly  served  on  her.  This,  we  sup- 
pose, was  the  notice  alleged  in  the  complaint  to  have  been 
received  by  the  plaintiff,  April  29th,  1870;  that  since  that 
time  the  plaintiff  has  performed  no  services  for  the  defend* 
ant  as  teacher  or  otherwise* 

That  on  May  7th,  1870,  the  plaintiff  still  pretending  to  be 
under  the  employment  of  the  defendant,  John  W.  Fullen, 
Superintendent  of  said  public  school,  preferred  charges  in 
writing  against  the  plaintiff  before  the  board  of  trustees, 
and  the  plaintiff  was  duly  notified  of  the  time  and  place  of 
the  ^hearing  thereof.  This  is  die  notice  set  out  in  the  com- 
plaint, containing  a  copy  of  the  chaises ;  that  at  the  time 
and  place  specified  for  the  hearing  of  the  charges,  the  board 
of  trustees  met,  the  plaintiff  not  appearing,  swore  and  exam- 
ined witnesses ;  and  upon  hearing  the  evidence,  the  board 
adjudged  the  charges  to  be  sustained,  and  discharged  the 
plaintiff  as  a  teacher  in  the  school,  and  notified  her  accord- 
ingly. The  board  also  ordered  the  clerk  to  tender  to  the 
plaintiff  the  amount  due  her  up  to  May  1 2th,  1870.  The  ten- 
der, amounting  to  ^2a25,  was  accordingly  made,  but  refused, 
and  the  money  was  brought  into  court  for  her.  This  para- 
graph of  the  answer  was  long,  including  the  record  of  the 
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proceedings  of  the  boards  but  we  have  stated  the  substance, 
except  what  already  appeared  by  the  complaint 

The  second  paragraph  of  the  answer  was  pleaded  in  abate- 
ment of  the  action,  and  avers  that  the  writ  should  abate,  the 
matter  involved  in  the  suit  having  relation  to  the  affairs  of 
the  defendant  as  a  school  corporation,  because  the  summons 
was  not  served  in  the  proper  manner,  nor  upon  the  proper 
persons,  nor  yet  a  sufficimt  length  of  time,  as  required  by 
the  school  law. 

The  third  paragraph  was  the  general  denial. 

The  justice  sustained  a  demurrer  to  the  first  and  second 
paragraphs  of  the  defendant's  answer,  and  on  trial  rendered 
judgment  for  the  plaintiff  for  the  sum  of  ^67.50. 

On  appeal  of  the  cause  to  the  circuit  court,  the  deiencbtnt 
filed  demurrers  to  each  paragraph  of  the  complaint,  but  they 
were  overruled,  and  exception  was  taken* 

The  plaintiff  then  demurred  to  the  first  and  second  para** 
graphs  of  the  answer,  and  the  demurrer  was  sustained,  and 
the  defendant  again  excepted. 

The  court  thereupon  rendered  judgment  for  the  plaintiff 
for  the  sum  of  JS72.50,  to  which  no  objection  was  made  or 
exception  taken. 

The  errors  assigned  are  sufficient  to  embrace  all  the 
grounds  relied  upon  for  a  reversal. 

We  are  of  opinion  that  each  paragraph  of  the  complaint 
was  good.  No  objection  has  been  pointed  out  to  the  first, 
and  none  to  the  second,  except  a  point  which  will  be  noticed 
in  considering  the  first  paragraph  of  the  answer. 

The  first  paragraph  of  the  answer  relies  upon  the  record 
of  the  proceedings  of  the  board  of  trustees.  It  does  not 
allege,  as  a  matter  of  &ct,  that  the  plaintiff  was  incompetent 
as  a  teacher,  nor  that  she  was  guilty  of  any  improper  con- 
duct, nor  that  she  had  &iled  or  refused  to  con^y  with  the 
rules  established  by  the  trustees.  In  short,  it  does  not 
allege  that  she  had  in  any  way  violated  the  contract  on  her 
part  It  does  not  allege,  as  matter  of  fact,  on  which  issue 
could  have  been  taken,  any  reason  for  her  dismissal  as  such 
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teacher.  The  gist  of  the  defence  is,  that  she  was  dismissed 
by  the  trustees  on  the  charges  made  against  her,  they  hav- 
ing, after  giving  her  due  notice,  heard  the  evidence  in  sup- 
port of  the  charges,  and  having  adjudged  them  sustained* 
The  trustees  became  her  triers,  and  the  defendant  relics  upon 
the  result  of  that  trial  as  the  justification  of  her  removal. 

This  leads  to  the  inquiry  whether  any  authority  is  con- 
ferred upon  the  board  of  school  trustees  of  an  incorporated 
town  or  city,  to  hear  and  determine  charges  against  teachers, 
and  to  discharge  them.  The  only  statutory  provision  bear- 
ing upon  this  question,  so  far  as  we  are  advised,  is  to  be 
found  in  the  latter  part  of  sec.  28  of  the  school  law  of  1865. 
3  Ind.  Stat.  449.  It  provides,  that  "  the  said  trustee  shall 
not  employ  any  teacher  whom  a  majority  of  those  entitled 
to  vote  at  school  meetings  have  decided,  at  any  regular 
school  meeting,  they  do  not  wish  employed;  and  at  any 
time  after  the  commencement  of  any  school,  if  a  majority 
of  such  voters  petition  such  trustee  that  they  wish  the 
teacher  thereof  dismissed,  such  trustee  shall  dismiss  such 
teacher,  but  only  upon  due  notice,  and  upon  good  cause 
shown,"  etc. 

It  is  contended  by  counsel  for  appellee,  that  the  provision 
above  quoted  is  applicable  to  incorporated  towns  and  cities, 
and,  therefore,  that  the  school  trustees  therein  cannot  dismiss 
a  teacher,  except  upon  the  petition  of  a  majority  of  the 
voters.  On  the  other  hand,  the  counsel  for  the  appellant 
claims,  as  we  understand  his  brief,  that  the  provision  has  no 
application  to  incorporated  towns  and  cities.  We  are  of 
opinion  that  the  latter  is  the  correct  view  of  this  question. 
The  statute,  in  using  the  words  "such  voters,"  refers  to  per- 
sons entitled  to  vote  at  school  meetings.  School  meetings 
are  not  held  in  towns  and  cities.  It  will  be  seen  by  an 
examination  of  the  act  of  1865,  that  when  the  enumeration 
of  the  children  was  taken  under  that  act,  the  parents,  guar- 
dians, etc.,  were  to  be  enquired  of  as  to  the  school  to  which 
they  were  desirous  of  being  attached ;  and  upon  tlie  selec- 
tions  having  been  made,  the  persons  selecting  any  given 
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school  were  to  be  regarded  as  constituting  the  school  dis- 
trict of  the  school  selected.  But  such  inquiries  were  not  to 
be  made  in  cities  and  incorporated  towns.  The  persons 
listed,  as  parents,  etc.,  in  any  town  or  city,*constituted  but  a 
single  district.  Sec.  14.  It  seems^that  while  outside  of  towns 
and  cities  the  inhabitants  had  the  privilege  of  selecting  the 
school  to  which  thejr  would  become  attached,  and  thus,  the 
district  of  which,  they  would  form  a  part,  no  such  privilege 
was  conferred  upon  the  inhabitants  of  incorporated  towns 
and  cities.  In  cities  and  in  many  towns,  while  they  each 
constitute  but  one  district,  many  school-houses  are  neces- 
sary. These  are  usually  established  in  different  parts  of  the 
cities  and  towns  for  the  convenience  of  the  inhabitants. 

There  is  no  provision  in  the  law,  that  we  are  aware  of, 
authorizing  parents  or  guardians  to  determine  to  which  one 
of  the  schools  they  will  send  their  children  in  towns  and 
cities.  These  matters  are  managed,  we  believe,  by  the  trus- 
tees exclusively,  in  towns  and  cities,  who,  doubtless,  to  some 
extent,  consult  the  wishes  of  the  inhabitants,  having  in  view 
the  grade  of  school  which  it  is  proper  that  any  given  pupil 
should  attend,  the  convenience  of  parents,  and  the  surround- 
ing circumstances.  "Voters,"  as  defined  by  sees.  14,  I5,aild 
16  of  the  act,  are  such  persons  as  have  become  a  part  of 
a  given  school  district.  Then  it  is  provided  by  sec.  25,  that 
"the  voters  as  defined  by  section  14,  15,  and  16  of  this  act, 
shall  meet  annually  on  the  first  Saturday  in  October,  and 
elect  one  of  their  number  director  of  such  school,  who  shall, 
before  entering  upon  duty,  take  an  oath  faithfully  to  dis- 
charge the  same.'*  The  duties  of  the  director  are  defined 
principally,  by  sees.  29,  30,  and  3 1  of  the  act  Amongst  other 
things,  he  may  exclude  any  refractory  pupil  from  school. 
By  sec.  32,  an  appeal  lies  from  his  decision  in  excluding  a 
pupil,  to  the  township  trustee.  By  sec.  26  it  is  provided, 
that  "  the  voters  at  school  meetings,  as  provided  in  sections 
14,  15,  and  16  of  this  act,  may  hold  other  school  meetings 
at  any  time,  upon  a  call  of  the  director,  or  any  five  of  such 
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voters."  Such  school  meetings  have  power,  among  other 
things,  to  designate  their  teachen 

Keeping  in  view  these  various  provisions,  and  otiiers  con- 
tained in  the  acf  not  necessary  to  be  particularly  noticed,  it 
is  evident  that  it  was  not  the  intentioa  of  the  legislature  that 
the  provision  quoted^  from  sec,  28  should  have  any  appUcar 
tion  to  incorporated  towns  and  cities,  in  which  there  are  no 
''voters"  in  the  sense  in  which  the  word  is  used  in  the 
statute,  and  in  which  the  machinery  of  school  meetings  and 
school  directors  is  unprovided  for  and  unknown.  Outside 
of  towns  and  cities,  where  school  meetings  are  provided  for, 
and  where  such  meetings  have  power  to  designate  Aeir 
teacher,  it  is  quite  reasonable  that  the  voters  at  such  meet- 
ings should  have  a  voice  in  the  question  of  the  dismissal  of 
such  teachers.  It  would  be  impracticable  to  carry  out  the 
provision  in  incorporated  towns  and  cities,  where  there  are 
many  schools,  and  where  the  patrons  of  each  would  know 
little  or  nothing  of  the  character  or  qualifications  of  the 
teachers  in  the  others.  The  patrons  of  any  given  school,  ia 
an  incorporated  town  or  city,  do  not,  as  outside  thereof,  con- 
stitute a  school  district  The  entire  town  or  city  constitutes 
the  district,  however  many  diilerent  schools  may  be  estab- 
lished. If  the  provision  in  question  were  to  be  held  ^pli- 
cable  to  towns  and  cities,  a  majority  of  all  the  voters  in  the 
town  or  city  would  be  necessary  to  meet  the  requirements 
of  the  provision.  This,  in  very  many  cases,  would  be  utterly 
impracticable.  Besides  this,  it  would  be  an  unjustifiable 
interference  on  the  part  of  the  patrons  of  one  school  to  peti* 
tion  for  the  dismissal  of  a  teacher  in  a  school  which  they  do 
not  patronize.  We  are  quite  well  satisfied  that  the  pro- 
vision in  question  has  no  application  to  cities  and  incorpo- 
rated towns ;  and  this  view  of  the  law  is  in  harmony  with 
that  taken  and  acted  upon  by  the  department  of  public 
instruction. 

But  one  portion  of  the  provision  is  no  more  applicable  to 
cities  and  towns  than  another.  If  the  provision  on  the  sub* 
ject  of  the  petition  of  the  voters  is  not  applicable  to  cities 
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and  towns,  neither  is  that  authorizing  the  trustees  to  dismiss 
teachers,  for  they  are  both  inseparably  blended  together. 

It  results  that  there  is  no  statutory  provision  requiring  or 
authorizing  trustees  in  cities  and  incorporated  towns  to  dis- 
miss teachers  at  all. 

By  section  164  of  the  act,  it  is  provided,  that  appeals  from 
the  decisions  of  the  trustees  shall  lie  to  the  school  exam* 
iners,  ''and  their  decisions  of  all  local  questions  relating  to 
the  legality  of  school  meetings,  establishment  of  schools, 
and  the  location,  building,  repair,  or  rem9val  of  school- 
houses,  or  transfers  of  persons  for  school  purposes,  and 
designation  and  dismissal  of  teachers,  shall  be  final." 

This  section,  so  far  as  it  provides  for  an  appeal  from  the 
action  of  the  trustees  to  the  examiners,  in  dismissing  teach- 
ers, cannot  be  construed  to  apply  to  incorporated  towns  and 
cities,  because,  as  we  have  seen,  in  such  towns  and  cities  the 
trustees  are  not  empowered  by  the  statute  to  dismiss  teachers 
at  all.  The  right  of  appeal  here  provided  for  was  intended 
to  be  commensurate,  and  only  commensurate  so  &r  as  it 
relates  to  the  dismissal  of  teachers,  with  the  power  of  dis- 
missal vested  by  the  act  in  the  trustees. 

The  correctness  of  the  action  of  the  trustees,  then,  in  the* 
dismissal  of  the  appellee,  must  be  tested  by  the  general 
principles  of  the  law  applicable  to  the  case.  It  does  not 
follow  that,  because  the  school  trustees  in  incorporated 
towns  and  cities  are  not  authorized  by  statute  to  dismiss 
teachers,  they  have  no  power  or  authority  to  do  so,  when* 
there  is  any  valid  reason  for  such  dismissal.  The  relation- 
of  teacher  and  pupil  is  one  of  the  utmost  importance  to  the 
well-being  of  that  generation  which  is  soon  to  take  the  place 
of  the  present  in  the  active  duties  of  life;  and  too  much 
care  and  discrimination  cannot  well  be  taken  in  the  selection 
of  those  who,  as  teachers  in  our  common  schools,  are,  in  a 
great  degree,  to  mould  the  moral  and  intellectual  qualities 
of  those  whose  rudimentary  culture  is  placed  under  their 
charge.  A  teacher,  doubtless,  like  a  lawyer,  surgeon,  or 
Vol.  XLIL— 14 
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physician,  when  he  undertakes  an  employment,  hnpliedly 
agrees  that  he  will  bestow  upon  the  service  a  reasonable 
degree  of  learning,  skill,  and  care.  When  he  accepts  an 
employment  as  teacher  in  any  given  school,  he  agrees,  by 
implication,  that  he  has  the  learning  necessary  to  enable  him 
to  teach  the  branches  that  are  to  be  taught  therein,  as  well 
as  that  he  has  the  capacity,  in  a  reasonable  degree,  of 
mparting  that  learning  to  others.  He  agrees,  also,  that  he 
will  exercise  a  reasonable  degree  of  care  and  diligence  in  the 
advancement  of  his  pupils  in  their  studies,  in  preserving 
harmony,  order,  and  discipline  in  the  school ;  and  that  he  will 
himself  conform,  as  near  as  may  be,  to  such  reasonable  rules 
and  regulations  as  may  be  established  by  competent  author* 
ity  for  the  government  of  the  school.  He  also  agrees,  as 
we  think,  by  a  necessary  implication,  that  while  he  con- 
tinues in  such  employment,  his  moral  conduct  shall  be  in 
all  respects  exemplary  and  beyond  just  reproach. 

Now,  if  a  teacher,  although  he  has  been  employed  for  a 
definite  length  of  time,  proves  to  be  incompetent,  and 
unable  to  teach  the  branches  of  instruction  he  has  been 
employed  to  teach,  either  from  a  lack  of  learning,  or  from 
an  utter  want  of  capacity  to  impart  his  learning  to  others ; 
or  if,  in  any  other  respect,  he  fails  to  perform  the  obligations 
resting  upon  him  as  such  teacher,  whether  arising  from  the 
express  terms  of  his  contract  or  by  necessary  implication, 
he  has  broken  the  agreement  on  his  part,  and  the  trustees 
are  clearly  authorized  to  dismiss  him  from  such  employ- 
ment. 

On  the  other  hand,  where  a  teacher  has  been  employed  for 
a  definite  length  of  time,  and  has  in  all  respects  fulfilled  the 
contract  on  his  part,  and  discharged  all  the  obligations  rest- 
ing upon  him  as  such  teacher,  he  cannot  be  legally  dis- 
charged from  the  employment,  without  his  consent,  until  the 
expiration  of  the  term  of  his  employment. 

The  answer  we  have  been  considering  is  bad,  inasmuch  as 
it  does  not  aver  that  the  appellee  was  guilty  of  any  breach 
of  the  contract  on  her  part.     It  relies  upon  the  record  of  the 
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action  of  the  trustees  in  dismissing  her,  and  not  upon  the 
existence  of  such  facts  as  authorized  the  dismissal.  Had 
these  trustees  been  authorized  by  the  statute  to  dismiss 
teachers,  an  appeal  lying  from  their  action  to  the  school 
examiner,  the  case  would  have  stood  upon  quite  different 
ground.  The  teacher  in  such  case  would  be  regarded  as 
having  contracted  with  reference  to  the  law,  and  the  action 
of  the  trustees,  unappealed  from,  would  seem  to  be  binding 
upon  him.  But  this  case,  as  we  have  seen,  must  stand  upon 
common  law  ground,  and  the  defence  cannot  succeed,  in  the 
absence  of  any  allegations,  as  averments  of  facts,  showing 
that  there  was  sufficient  cause  for  the  dismissal.  The 
demurrer  to  the  first  paragraph  of  the  answer  was  correctly 
sustained. 

We  come  to  the  second  paragraph.  We  have  seen  that 
the  process  in  the  cause  was  served  by  reading  to  the 
Mayor,  Marshall,  and  Clerk  of  the  board  of  school  trustees, 
and  only  three  days  before  the  return*  day  thereof  It  is 
contended  by  the  appellant,  that  it  should  have  been  served 
by  copy,  left  with  the  school  trustees  ten  days  before  the 
return  day  thereof,  in  accordance  with. section  144  of  the 
school  act.  We  need  not  decide  this  question,  as  the  answer 
must  be  held  bad,  admitting  the  correctness  of  the  appel- 
lant's position  in  this  respect.  When  the  cause  was  appealed 
to  the  circuit  court,  the  first  step  that  seems  to  have  been 
taken  therein,  after  some  continuances  perhaps,  was  the  filing 
of  demurrers  to  the  complaint.  This  amounted  to  a  full 
appearance  to  the  action.  Keg'g'  v.  IVclden,  10  Ind.  550; 
Knight  \.  Low,  15  Ind.  374.  There  was  no  motion  in  the 
circuit  court  to  quash  or  set  aside  tjie  summons,  or  the  ser- 
vice thereof,  but  a  full  appearance  was  entered  as  above 
stated.  Such  appearance  was  a  waiver  of  all  defects  in  the 
process  or  the  service  thereof  i  Davis  Ind.  Dig.  38,  and  2 
Davis  Ind.  Dig.  17,  title  Appearance.  Conceding  that  a  defect 
in  the  service  of  process  is  a  proper  matter  for  an  answer  in 
abatement,  a  proposition  that  we  do  not  decide,  still  it  cannot 
be  made  available  after  there  has  been  a  full  appearance  to 
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the  action  as  in  this  case.  The  demurrer  to  this  paragraph 
was  correctly  sustained. 

Error  is  assigned  upon  the  rendition  of  judgment  for  the 
plaintiflf  below,  there  being  a  paragraph  of  answer,  the  gen- 
eral denial,  undisposed  of.  No  objection  was  made  to  this, 
and  it  does  not  seem  to  be  relied  upon  as  ground  of  reversal 
As  no  objection  was  made  in  this  respect,  we  presume  it 
was  acquiesced  in,  although  the  paragraph  was  not  specially 
withdrawn. 

There  is  no  error  in  the  record,  and  the  judgment  must 
be  affirmed. 

The  judgment  below  is  affirmed,  with  costs. 

y.  M,  Butler  and  W,  F,  Brush,  for  appellant 

71  Patterson,  for  appellee. 


Thibbaud  kz  KL.V.  The  First  National  Bank  op  Vevat. 

Landlord  and  Tenant. — Lease, — Frnnlege  of  Renewing, — Eleeiicn^ — Hotd* 
ing  Over, — Relief  in  Equity, — ^Where  real  estate  was  leased  for  a  tenn  of  £▼« 
yeais»  the  rent  to  be  paid  semi-annually,  and  the  lease  contained  a  danse  pro- 
viding that  the  lessee  was  "to  have  the  privilege  of  renting  said  premises  for 
another  term  of  five  years,"  at  the  same  rent  and  payable  in  the  same  manner, 
and  after  the  five  years  expired  the  le»ee  continued  in  possession  for  ei^een 
months,  paying  rent  as  before,  but  no  demand  was  made  by  the  lessee  for  a 
renewal  of  the  lease,  and  three  months  before  the  expiration  of  the  second 
year  after  the  expiration  of  the  five  years,  possession  was  demanded  by  the 
lessor  and  notice  to  qait  at  the  end  of  the  current  year  served  upon  the  lessee; 

Held,  that  continuing  to  hold  possession  after  the  expiratioo  of  five  years  and 
paying  rent  by  the  lessee  according  to  the  terms  of  the  lease,  and  the  accept* 
ance  of  the  rent  by  the  lessor,  did  not  amount  to  the  creation  of  a  new  term 
for  five  years. 

Held,  also,  that  under  the  covenant  or  agreement  to  renew  the  lease,  the  lessee 
must  have  elected  to  renew  the  lease  and  must  have  given  notice  thereof  at  or 
before  the  expiration  of  the  first  term;  and  it  was  too  late  to  do  so  after  the 
expiration  of  eighteen  months  and  after  notice  to  qoit. 

Htld,  also,  that  a  £ulure  to  ^ve  soch  notice  at  the  proper  time  was  not  a  finbre 
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which  coald  be  relieved  against  in  a  court  of  eqaity,  except  when  the  failure 
bad  resulted  from  unavoidable  accident,  fraud,  surprise,  or  ignorance  not  wilful, 
and  upon  compensation  being  made. 
Wilful  Ignorance. — Reliefs  —  Ignorance  is  considered  wilful  when  a  person 
neglects  the  means  of  information  which  ordinary  prudence  would  suggest; 
and  ignorance  of  a  man^s  own  rights  conferred  by  an  instrument  actually  in 
his  possession  or  power,  when  the  other  party  is  innocent  of  concealment,  or 
cf  any  conduct  contributing  to  keep  him  ignorant  of  its  co^itents,  will  not 
excuse  the  performance  of  the  conditions  imposed  on  the  person  daiming 
imder  the  instrument 

APPEAL  from  the  Switzerland  Circuit  Court 

Downey,  J. — ^This  was  an  action  brought  by  the  appellants 
against  the  appellee,  to  recover  the  possession  of  certain  real 
estate,  of  which  it  is  alleged  the  plaintiffs  are  the  owners  in  fee 
simple,  and  entitled  to  possession^  and  of  which,  as  is  alleged, 
the  defendants  hold  possession  without  right,  and  to  recover 
fifly  dollars  for  damages  in  being  kept  out  of  possession  of 
the  same. 

After  a  demurrer  to  the  complaint,  which  was  overrulec^ 
the  defendant  answered, 

1st.  A  general  denial;  and 

2d.  That  on  the  isth  day  of  April,  1864,  Charles  Thie- 
baud, then  in  life,  but  since  deceased,  from  whom  the  plain- 
tiffs derive  their  title»  entered  into  a  written  agreement  with 
the  defendant,  a  copy  of  which  is  filed  with  the  answer;  that 
on  the  first  day  of  May,  iS64^  the  defendant,  in  pursuance 
of  said  agreement,  entered  into  possession  of  said  premises, 
and  has  at  all  times  fully  complied  with  the  terms  of  said 
agreement;  and  it  now  holds  and  occupies  said  premises 
under  and  by  virtue  of  said  agreement,  and  is  entitled  by 
the  terms  of  said  agreement  to  hold  said  premises  until  the 
1st  day  of  May,  1874. 

The  agreement  is  dated  the  15th  day  of  April,  1864,  and 
by  it  the  said  Charles  Thiebaud  rented  to  the  bank  the  real 
estate  in  question  for  the  term  of  five  years  from  the  1st  day 
of  May,  1864,  at  the  rate  of  seventy  dollars  per  year,  pay- 
2d)le  semi-annually ;  and  in  the  lease  or  agreement  there  is 
the  following  clause  or  stipulation :   '^  It  is  agreed  between 


214  SUPREME  COURT  OF  INDIANA. 

Thiefarad  et  al,  v.  The  First  National  Bank  of  Veray. 

said  parties  that  said  bank  is  to  have  the  privilege  of  rent- 
ing said  premises  for  another  term  of  five  years,  at  the  same 
rate  of  rent  as  specified  for  the  first  term  of  five  years^ 
payable  in  the  same  manner  as  above  set  forth." 

3d.  A  third  paragraph  of  the  answer,  which  assumed  the 
form  of  a  cross  complaint  after  the  same  was  amended, 
alleges  the  making  of  the  said  agreement  or  lease  by  the 
ancestor  of  the  plaintiffs,  a  copy  of  which  is  filed  with  the 
cross  complaint,  the  taking  of  possession  of  the  premises  by 
the  bank  with  the  full  knowledge  and  consent  of  Thiebaud, 
deceased,  the  holding  of  the  same,  and  the  payment  of  the 
rent  stipulated  for  until  the  expiration  of  the  said  first  term 
of  five  years,  on  the  1st  day  of  May,  1869  >  ^"^  ^^^^  ^^  ^^^ 
after  said  last  named  date,  the  defendant,  in  accordance  with 
said  contract  and  with  the  full  knowledge  and  consent  of 
said  Charles  Thiebaud,  remained  in  full  and  peaceable  pos- 
session and  occupancy  of  said  premises,  paying  rent  there- 
for, at  the  rate  of  seventy  dollars  per  year,  every  six  months^ 
which  said  deceased  received  and  accepted  from  defendant, 
and  for  which  he  gave  his  receipts  in  writing,  copies  of  which 
are  filed,  until  April,  1871.  On  said  last  named  day,  said 
Charles  Thiebaud  departed  this  life,  after  executing  his  last 
will  and  testament,  by  which  two  of  the  plaintiffs,  who  are 
named,  were  appointed  his  executors,  who  qualified  as 
such  in  May,  1871 ;  that  on  the  nth  day  of  May,  1 871,  the 
defendant  tendered  and  offered  to  pay  to  one  of  the  execu- 
tors the  full  amount  of  rent  then  due  for  said  premises, 
according  to  the  terms  of  said  contract,  but  he  refused  to 
accept  the  same.  It  is  also  alleged  that  the  bank  now  brings 
into  court  the  sum  of  thirty-five  dollars,  the  full  amount  of 
rent  due  for  said  premises  up  to  that  date,  by  the  terms  of  the 
contract.  The  plaintifT  in  said  cross  complaint  avers  that  it 
was,  as  against  said  deceased,  and  now  is,  as  against  the 
plaintiffs  as  his  heirs  at  law,  entitled  to  a  renewal  of  said 
lease  or  renting  for  the  term  of  five  years  from  the  ist  day 
of  May,  1869,  and  ending  on  the  ist  day  of  May,  1874,  on 
the  terms  and  conditions  mentioned  in  ^e  said  contract  and 
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demands  judgment  that  the  plamtifl&,  as  such  heirs,  be  com- 
pelled to  execute  to  the  said  bank  a  valid  lease  for  the  said 
premises  on  the  said  terms  for  said  term  of  time,  and  that  it 
be  allowed  to  continue  to  occupy  said  premises  up  to  the 
1st  day  of  May,  1874,  and  for  all  proper  relief. 

The  plaintiffs  demurred  separately  to  the  second  and  third 
paragraphs  of  the  answer.  The  demurrer  to  the  second  was 
sustained,  and  that  to  the  third  seems  not  to  have  been 
decided,  but  a  reply  in  denial  of  the  third  was  filed,  making 
it  probable  that  the  demurrer  was  passed  upon  but  no  entry 
thereof  made.  In  the  reply  the  plaintiffs  allege,  that  the 
said  deceased  did  rent  said  real  estate  to  the  defendant,  as 
set  out  in  the  answer,  and  that  the  five  years  expired  on  the 
1st  day  of  May,  1869;  that  no  demand  was  made  for  the 
renewal  of  said  lease,  nor  for  a  further  term,  at  or  before  the 
expiration  of  said  original  term,  by  the  defendant,  of  the 
deceased  or  his  heirs ;  and  that  by  mistake  the  decedent  did 
not  know  his  lease  had  expired ;  that  the  same  was  laid  away 
five  years  before  its  expiration,  and  defendant  did  not  notify* 
decedent,  who  was  then  living,  of  the  expiration  of  said  lease 
nor  of  any  desire  to  hold  another  term;  and  the  lessor 
received  the  rent  fcM-  said  eighteen  months  from  the  lessee  in 
ignorance  of  the  expiration  of  said  term,  and  not  with  any 
intent  to  renew  it  or  create  a  new  term  under  or  like  the 
terms  of  said  lease.  Defendant  well  knew  said  facts  at  the 
time  of  paying  said  rent,  after  the  expiration  of  the  term  of 
said  lease,  to  wit,  the  term  of  five  years ;  and  the  lessor,  imme- 
diately upon  discovery  of  said  mistake  as  to  the  time,  and  that 
said  lease  had  expired,  and  rent  had  been  paid  afber  the  expira- 
tion thereof,  notified  the  defendant  of  said  mistake  and 
demanded  possession  of  said  premises,  which  was  refused, 
and  thereupon  served  upon  the  defendant  a  notice  in  writing 
to  quit  said  premises  and  surrender  possession  on  the  ist 
day  of  May,  1871,  which  was  the  end  of  the  current  year, 
which  notice  was  served  on  the  nth  day  of  January,  1871, 
more  than  three  months  before  the  expiration  of  the  current 
year;  wherefore,  etc. 
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To  this  reply  a  demurrer  was  filed  by  the  defendant, 
on  the  ground  that  it  did  not  state  facts  sufficient,  etc., 
which  was  sustained  by  the  court.  The  plaintiff  failing 
further  to  reply,  judgment  was  rendered  by  the  court  for  the 
defendant* 

Several  errors  are  assigned,  but  they  present  only  one 
question,  and  that  is  as  to  the  rights  of  the  parties  under 
that  part  of  the  lease  or  contract  which  we  have  above 
quoted. 

The  appellants  contend  that  the  holding  over  and  pay- 
ment of  rent  for  eighteen  months  after  the  expiration  of  the 
first  term  of  five  years  do  not  amount  to  the  creation  of  a 
new  or  further  term  for  five  years  from  the  date  of  the  expi- 
ration of  the  first  term,  but  that,  on  tlie  contrary,  these  facts 
only  created  a  tenancy  from  year  to  year,  which  might  be 
and  was  terminated  by  the  notice  to  quit ;  and  that,  conse- 
quently, the  appellants  were  entitled  to  the  possession  of  the 
premises  and  to  maintain  (heir  action  therefor. 

The  appellee  insists,  in  the  first  place,  that  the  instrument 
should  be  construed  as  a  present  demise  of  the  premises, 
not  only  for  the  first  five  years,  but  also  as  a  present  demise 
for  the  second  term  of  five  years,  at  the  option  of  the  lessee  ; 
and  that  the  remaining  in  possession  with  the  knowledge 
and  consent  of  the  lessor  for  eighteen  months  after  the  expi* 
ration  of  the  first  term,  paying  rent  according  to  the  terms 
of  the  contract,  and  the  giving  of  the  receipts  therefor  were, 
when  considered  in  connection  with  the  language  of  the 
instrument,  sufficient  notice  to  the  lessor  of  an  election  to 
accept  the  lease  for  the  second  term  of  five  years ;  and  in 
this  connection  it  is  insisted  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  second  parag^phof  the  answer. 
But  it  may  as  well  be  stated  in  this  connection  as  at  any 
other  place  in  this  opinion,  that  there  is  no  cross  error 
assigned,  and  we  can  not  therefore  decide  the  question  as  to 
the  sufficiency  or  insufficiency  of  the  second  paragraph 
of  the  answer.  Notwithstanding  this,  however,  it  may 
become  necessary  for  us  to  consider  the  views  of  the 
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contract  thus  presented,  in  disposing^  of  the  other  points 
in  the  case* 

Upon  the  (acts  alleged  in  the  third  paragraph  of  the 
answer,  it  is  contended  by  the  appellee,  that  if  the  instrument 
is  not  a  present  leasing,  it  is  an  agreement  for  a  renewal  of  the 
lease,  which  a  court  will  decree  to  be  specifically  performed; 
and  that  it  is  a  covenant  running  with  the  land,  and  therefore 
binding  on  the  heiis  as  well  as  on  the  lessor  himself  It  is 
further  insisted  that  there  is  no  mistake  alleged  in  the  reply 
which  would  entitle  the  lessor  or  his  heirs  to  any  relief;  that 
he  had  the  lease  in  his  possession,  and  was  bound  to  know 
its  terms ;  that  no  fraud  is  charged,  nor  any  act  on  the  part 
of  the  bank  inconsistent  with  its  legal  rights  under  the  con- 
tract 

We  will  inquire,  then,  whether  the  covenant  and  the  con* 
tinning  to  hold  possession  and  to  pay  rent  according  to  the 
terms  of  the  original  lease  amounted  to  the  creation  of  a 
new  term. 

The  part  of  the  instrument  in  question  is  not  in  itself  a 
lease  for  the  second  term  of  five  years,  nor  is  the  whole 
instrument  a  lease  for  ten  years  with  the  privilege  to  the 
tenant  to  quit  at  the  end  of  the  first  term  of  five  years.  It 
is  a  lease  for  five  years,  containing  a  covenant  on  the  part 
of  the  lessor  that  the  lessee  may  have  ^'the  privilege  of 
renting  the  premises  for  another  term,"  etc.  The  holding 
over  and  paying  rent,  according  to  the  provisions  of  the 
lease  relating  to  the  first  term,  ^re  relied  upon  by  the  appel- 
lee as  showing  an  election  on  its  part  to  hold  for  the  new 
term  of  five  years;  and  the  acceptance  of  the  rent  is  claimed 
as  showing  an  acquiescence  of  the  lessor  and  notice  to  him 
of  such  election.  The  case  oi  Kramer  v.  Cook^  7  Gray,  550, 
was  a  case  where  the  lessor  sued  the  lessee  for  rent  The 
lease  was  for  a  term  of  three  years,  at  seven  hundred  dollars 
per  year,  and,  at  the  election  of  the  lessee,  for  the  further 
term  of  two  years  next  after  said  term  of  three  years,  at  a 
rent  of  seven  hundred  and  fifty  dollars  per  year.  To  prove 
tile  election  of  the  defendant  to  hold  under  the  lease  for  tht 
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additional  term  of  two  years,  the  plaintifT  produced  evidence 
of  the  payment,  after  the  expiration  of  three  years,  of  two 
quarters'  rent,  at  the  advanced  rate  stipulated  for  in  the  lease 
in  case  the  defendant  elected  to  hold  for  the  additional  term, 
the  declarations  of  the  defendant  that  he  was  so  holding, 
and  a  written  notice  by  the  defendant,  after  the  expiration 
of  the  first  term,  to  the  plaintiff  to  repair  the  premises,  and 
that  he  would  hold  the  plaintiff  responsible  for  the  resulting 
damages  if  he  did  not  repair.  In  disposing  of  the  case,  the 
learned  judge  who  delivered  the  opinion  of  the  court  said : 
"  No  formal  election  or  notice  was  necessary  to  the  continu- 
ance of  the  lease  for  the  additional  term  of  two  years.  The 
continuing  to  occupy  the  premises,  and  the  payment  of  the 
rent  at  the  increased  rate  stipulated  for  in  case  of  continu- 
ance, were  the  best  possible  evidence  of  the  election  of  the 
defendant  to  avail  himself  of  the  further  term.  They  were 
a  declaration  and  an  act — ^the  expression  of  the  wish  and  its 
execution.  If  before  the  payment  of  the  rent  for  the  first 
quarter  of  the  new  term  any  doubt  could  exist  under  what 
tenure  the  defendant  was  holding,  the  payment  of  the  rent  at 
the  increased  rate  removed  the  doubt  If  it  was  necessary 
to  prove  that  the  election  of  the  defendant  was  made  at  the 
time  of  the  expiration  of  the  three  years,  the  evidence  was 
ample  for  the  purpose.  He  continued  to  occupy  after  the 
expiration  of  the  three  years.  He  paid  the  increased  rent 
stipulated  for  from  the  time  the  three  years  expired.  There 
is  nothing  in  the  case  to  indicate  that  at  any  time  he  claimed 
to  occupy  on  any  other  terms.  The  provision  in  the  lease 
is  not  a  mere  covenant  of  the  plaintiff  for  renewal ;  no  for* 
mal  renewal  was  conteifiplated  by  the  parties.  The  agree- 
ment itself  is,  as  to  the  additional  term,  a  lease  de  futuro^ 
requiring  only  the  lapse  of  the  preceding  term  and  the  elec- 
tion of  the  defendant  to  become  a  lease  in  pmsenH.  All 
that  is  necessary  to  its  validity  is  the  fact  of  election. 

**  Even  if  notice  of  the  lessee's  intent  to  continue  might  be 
insisted  upon  by  the  lessor,  he  clearly  might  waive  it ;  and 
he  deaily  did  waive  it  by  the  acceptance  of  the  increased 
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rent  on  the  first  days  of  April  and  July--an  increase  which 
could  be  predicated  only  upon  such  election  by  the  lessee* 
Indeed,  after  the  payment  of  the  rent  .of  July  1st  and  the 
receipt  given  therefor,  and  in  the  aBsence  of  evidence  to  con- 
trol their  effect,  the  question  of  the  defendant's  election 
to  continue  and  of  the  plaintiff's  assent  thereto  would  not 
seem  to  be  an  open  one." 

There  are  some  circumstances  of  difference  between  the 
language  of  the  covenant  in  the  Massachusetts  case  and 
that  in  the  case  under  consideration.  In  the  former  case  the 
new  term  was  at  an  increased  rate  of  rent,  and  the  payments 
made  were  made  at  the  increased  rate. 

In  Renoud  v.  Daskam^  34  Conn.  512,  the  lease  was  for  a 
term  of  five  years,  with  a  covenant  that  the  lessor  would,  if 
thereto  desired  by  the  lessee,  make  and  execute  to  the  lessee 
a  lease  of  the  premises  for  the  further  term  of  five  years  upon 
the  same  terms.  It  was  held,  that  to  entitle  the  lessee  to  a 
renewal  of  the  lease,  it  was  necessary  for  him  to  declare  his 
election  before  the  expiration  of  the  original  term  of  five 
years.  In  that  case  the  term  of  five  years  expired  on  the 
last  day  of  March.  The  lessee  remained  in  possession,  and 
on  the  2d  day  of  April  the  lessor  demanded  possession  and 
gave  him  notice  to  quit,  upon  which  he  stated  his  election 
to  take  a  renewal  of  the  lease  and  demanded  the  same.  He 
sued  for  specific  performance  of  the  covenant,  and  it  was 
held,  that  he  was  not  entitled  to  any  relief,  because  he  had 
not  given  notice  of  his  election  to  hold  for  the  second  term 
in  proper  time.  This  last  case  is  distinguishable  from  the 
case  under  consideration  in  this,  that  there  there  was  no  act 
on  the  part  of  the  lessor  indicating  an  assent  to  the  exten- 
sion of  the  renting  for  the  new  term ;  while  here  there 
were  three  payments  of  rent  which  were  accepted  and 
receipted  for  by  the  lessor,  and  a  holding  over  for  eighteen 
months.  The  authorities  seem  to  require,  where  the  lessee 
is  entitled  to  a  renewal  of  the  lease,  that  he  should  give 
notice  promptly  at  or  before  the  expiration  of  the  first  term 
or  according  to  the  agreement^  unless  odier  circumstances 
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of  a  controlling  nature  exist  in  the  case,  amounting  to  an 
excuse.  In  addition  to  the  case  of  Renoud  v.  JDaskam, 
supra^  the  following  cases  on  this  point  may  be  noted:. 
Griffin  V.  Griffin^  i  Sch.  &  L.  352 ;  Rubery  v.  Jervoise^  i  T. 
R.  229 ;  Bayly  v.  The  Corporation  of  Leominster^  i  Ves.  475  ; 
Maxwell  V.  Ward,  13  Price,  674;  S.  C.  1 1  Price,  3 ;  Tke  City  of 
London  v.  Mitford,  14  Ves.  41 ;  M* Alpine  v.  Svnft,  i  Ball  & 
B.  285;  Baynham  v.  Guj^s  Hospital,  3  Ves.  295 ;  and  Eaton^ 
V.  Lyon,  3  Ves.  690. 

There  is  in  this  case  no  circumstance  inconsistent  with  the 
position  that  the  tenancy  became,  after  the  expiration  of  the 
first  term,  a  tenancy  from  year  to  year.     Chancellor  Kent 
says:     "If  a  tenant  holds  over  by  consent  given,  either 
expressly  or  constructively,  after  the  determination  of  a  lease 
for  years,  it  is  held  to  be  evidence  of  a  new  contract,  with- 
out any  definite  period,  and  is  construed  to  be  a  tenancy 
from  year  td  year."     It  is  expressly  provided  by  statute  in 
this  State,  that  "  all  general  tenancies,  in  which  the  premiste 
are  occupied  by  the  consent,  either  express   or  construc- 
tive,  of  the    landlord,    shall  be   deemed   tenancies  from 
year  to  year."     A  tenant  for  years,  or  from  year  to  year, 
holding  over  will  be  presumed  to  hold  under  all  the  cov- 
enants of  the  former  lease  which  are  applicable  to  the  new 
relation  or  tenancy.     In  support  of  these  propositiona  we 
refer  to  Finney  v.  The  City  of  St.  Louis,  39  Mo.  177 ;  De 
Young'  V.  Buchanan,  10  Gill  &  J.  149 ;   Vrooman  v.  McKaig^ 
4  Md.  450;    Ames  v.   Schuesler,    14  Ala.   600;    Bradley 
v.    Covel,  4  Cow.  349;  Conway  v.  Starkweather,  i  Denio, 
113 ;  yackson  v.  Salmon,  4  Wend.  327;  Hyatt  v.  Griffiths, 
33  Eng.  L.  &  Eq.  75.    In  Pri^eU  v.  Ritter,  16  III.  96,  the 
rule  is  stated  to  be,  that  where  a  party  enters  upon  prem- 
ises under  a  lease  for  a  year  or  years,  and   holds  over, 
it  will  be  construed  as  an  implied  agreement  for  a  year, 
and  from  year  to  year.      When  a  lease  is  for  any  period 
less  than  a  year,  the  holding  will  be  construed  as  being 
for  another  term  of  the  same  length  of  time ;   and  in  all 
cases  as  upon  the  same  terms,  as  to  the  amount  of  rent 
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and  times  of  payment,  unless  there  be  some  act  of  one  or 
both  of  the  parties  to  rebut  such  implication.  The  case 
of  Bright  V.  McOuat^  40  Ind.  521,  which  is  cited  by  coun- 
sel for  the  appellee  as  authority,  agrees  with  the  doctrine  as 
above  stated.  There  the  term  was  for  less  than  a  year,  and 
it  was  held,  that  by  holding  over  the  tenant  was  to  be  under- 
stood as  electing  to  hold  for  another  similar  term. 

These  leases  sufficiently  show  that  the  holding  over  by  the 
lessee  in  this  case,  and  the  payment  of  three  half  yearly 
instalments  of  rent,  are  entirely  consistent  with  a  tenancy 
from  year  to  year,  after  the  expiration  of  the  five  years,  and 
do  not  amount  to  any  more  than  the  creation  of  such  a  ten- 
ancy. This  tenancy  might  legally  be  determined  by  at  least 
three  months  notice  to  quit,  expiring  at  the  close  of  a  cur- 
rent year.     2  G.  &  H.  359,  sec.  3. 

Do  the  facts  set  up  in  the  third  paragraph  of  the  answer 
show  a  case  for  specific  performance  ?  We  are  of  the  opin- 
ion that  they  do  not.  A  court  of  equity  may,  in  a  proper 
case,  decree  the  specific  performance  of  a  covenant  to  renew 
a  lease,  and  the  cases  involving  the  construction  of  such 
covenants  have  generally  been  in  chancery,  as  a  reference  to 
the  cases  cited  will  show. 

It  is  true,  that  in  equity,  time  is  not  generally  regarded  as 
material,  unless  the  parties  have  made  it  so  by  their  contract;; 
and  this  doctrine  is  more  frequently  applied  to  cases  for 
specific  performance  than  to  any  other  class  of  cases.  But 
in  the  cases  involving  the  specific  performance  of  covenants 
to  renew,  it  is  laid  down,  that  to  give  a  right  of  action  for 
specific  performance,  the  lessee  must  have  given  notice  of 
his  election  or  determination  to  take  the  new  term  at  or 
before  the  expiration  of  the  time  limited.  We  think  that 
the  proper  construction  of  the  covenant  in  this  case  is,  that 
the  election  or  determination  must  have  been  made  and 
notice  thereof  given,  at  or  before  the  expiration  of  the  first 
term,  and  that  therefore  it  was  too  late  to  do  so  after  the 
expiration  of  eighteen  months,  and  after  notice  to  quit 
la  Falley  v.  GUes^  29  Ind.  1 14,  a  lease  was  made  for  two 
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years,  with  the  privilege  to  the  lessee  to  hold  the  premises 
upon  the  same  terms  for  the  additional  term  of  one,  two,  of 
three  years,  at  the  election  of  the  lessee.  The  questions  in 
the  case  were,  whether  the  lessee  having,  at  the  end  of  the 
original  term  of  two  years,  elected  to  hold  for  one  year 
longer,  could  again  elect  to  hold  still  longer ;  and,  second, 
was  it  necessary  for  the  lessee,  in  order  to  prolong  his  term 
more  than  one  year  beyond  the  original  period,  to  give  notice 
to  the  lessor  of  his  election  to  do  so,  otherwise  than  by 
remaining  in  possession  ?  It  was  held  in  the  first  place,  that 
there  could  be  but  one  election,  and  in  the  second  place, 
that  to  enable  the  tenant  to  hold  more  than  one  year  after 
the  expiration  of  the  first  term,  he  must  give  notice  to  the 
lessor,  and  that  merely  remaining  in  possession  did  not 
amount  to  such  election  and  notice.  The  failure  of  the  lessee 
to  elect  to  renew  the  lease  for  the  second  term  and  to  give 
notice  to  the  landlord  at  the  proper  time,  is  not  a  failure 
which  can  be  relieved  against  in  a  court  of  equity,  except, 
as  it  seems,  when  the  failure  has  resulted  from  unavoidable 
accident,  fraud,  surprise,  or  ignorance  not  wilful,  and  upon 
compensation  being  made.  See  the  cases  above  cited;  also 
Piatt  Cov.  256,  el  seg.  As  to  what  amounts  to  wilful 
ignorance,  we  find  this  statement  of  the  law  in  a  work  of  the 
last  named  author,  and  it  is  sustained  by  the  authorities 
cited  by  the  author,  some  of  which  we  have  examined,  and 
have  cited  in  this  opinion: 

''  Ignorance  is  considered  wilful,  where  a  person  neglects 
the  means  of  information  which  ordinary  prudence  would 
suggest ;  and  it  is  clear  that  ignorance  of  a  man^s  own  rights, 
conferred  by  an  instrument  actually  in  his  possession  or 
•  power,  where  the  other  party  is  consequently  innocent  of 
;.  concealment,  or  of  any  conduct  contributing  to  keep  him 
ignorant  of  its  contents,  cannot  excuse  the  performance  of 
any  conditions  imposed  on  the  person  claiming  under  the 
instrument."     i  Piatt  Leases,  759. 

There  is  nothing  in  the  case  to  show  such  circumstances 
of  excuse  on  the  part  of  the  lessee  in  this  case  as  would 
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justify  the  interposition  of  a  court  of  chanceiy.  The  doctine 
that  courts  of  equity  do  not  regard  time  as  of  the  essence 
of  the  contract,  unless  made  so  by  the  parties,  does  not 
meet  the  difficulty  in  this  case.  Had  the  lessee  given  notice 
of  its  election  to  rent  for  the  second  term,  in  proper  time,  it 
would  then  have  had  a  perfect  right  of  action,  which  might 
have  been  enforced  in  a  suit  for  specific  performance.  But 
not  having  done  this,  and  having  allowed  the  tenancy  to 
become  converted  into  a  tenancy  from  year  to  year,  we  are 
of  the  opinion  that  the  cross  complaint  can  not  be  sustained. 
We  think  the  court  should  have  sustained  the  demurrer  to 
the  third  paragraph  of  the  answer. 

The  judgment  is  reversed  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrer  to  the 
third  paragraph  of  the  answer,  and  for  further  proceedings 
in  accordance  with  this  opinion. 

H»  W.  Harrington^  C.  A.  Korbly,  and  Adkmson  &  Livings^ 
for  appellants. 

W.  R.  ydknston,  for  appellee. 


Snideman  v.  Rinrer* 

JUUSDicnON. — Common  PUas  Court. — Specific  Performance, — ^Where  in  an 
action  in  the  court  of  common  pleas  for  specific  performance  of  a  contract 
for  the  sale  and  conveyance  of  real  estate,  the  court  overruled  a  demurrer  to 
the  complaint  for  want  of  jurisdiction ; 

Held,  that  as  it  did  not  appear  that  the  title  to  the  property  would  be  involved, 
and  as  the  proper  course,  if  such  had  been  the  case,  would  perhaps  have  been 
a  motion  to  transfer  the  cause  to  the  Circuit  Court,  there  was  no  error. 

Same. — Trial  and  Judgment. — ^An  answer  of  general  denial  was  filed,  not 
sworn  to,  and  the  court  tried  the  case  and  rendered  judgment  for  specific  per- 
formance* 

Seld^  that  it  could  not  be  said  that  the  court  erred  in  entertaining  jurisdiction, 

APPEAL  from  the  Henry  Common  Pleas. 

Downey,  J. — ^The  only  question  in  this  case  is,  whether 
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the  common  pleas  had  jurisdiction  in  a  suit  for  the  specific 
performance  of  a  contract  for  the  sale  and  conveyance  of 
real  estate.  The  question  arises  upon  the  overruling  of  a 
demurrer  to  the  complaint  for  want  of  jurisdiction  in  the 
court.  Appellant  refers  to  2  G.  &  H.  6,  sec.  5 ;  also,  id.  22, 
sec.  II;  C/ark  v.  Trovinger^  8  Ind.  334;  Dixon  v.  Hill^ 
8  Ind.  147 ;  Livesey  v.  Uvesey^  jo  Ind.  398 ;  and  Mason  v. 
Weston,  29  Ind.  561.  The  appellee  relies  on  WolcoU  v. 
Wigton,  7  Ind.  44 ;  HoUiday  v.  Sptncer,  7  Ind.  632 ;  Carpenter 
V.  Vanscoten^  20  Ind.  50;  and  Macy  v,  Allee,  18  Ind.  126. 

The  question  is  not  clear  of  doubt  and  difficulty.  But 
suppose,  when  the  issues  are  formed,  the  only  question  in 
dispute  should  be,  whether  the  purchase-money  had  been 
paid  or  not;  would  the  title' to  real  estate  be  then  in  issue? 
We  think  not.  Upon  a  demurrer  to  the  complaint,  it  did 
not  necessarily  appear  that  the  title  would  be  in  issue.  If 
it  did,«perhaps  the  proper  course  would  have  been  a  motion 
to  transfer  the  cause  to  the  circuit  court.  2  G.  &  H.  22, 
sec.  II.  The  answer  was  the  general  denial,  not  verified  by 
the  oath  of  the  party.  The  court  entertained  jurisdiction 
and  decreed  specific  performance.  We  can  not  say  that  there 
was  any  error. 

The  judgment  is  affirmed,  with  costs. 

y.  Brown  and  R.  L.  Polk,  for  appellant. 

D.  W.  Chambers  and  E.  Saint,  for  appellee. 


Wilson  v.  The  State. 

Practice. — Impa$itUing  of  Special  yuty.-^aiuiej^Thit  act  of  March  7^ 
1873  {^^  1873,  R^-  Ses.  p.  103),  empowering  the  circuit  court,  whenever 
its  business  requires  it,  to  order  the  impanelling  of  a  special  juzy  for  the  trial 
of  any  cause,  does  not  authorize  the  court  to  impanel  such  juiy  before  the 
day  fixed  for  the  trial  of  causes,  to  which  day  the  regular  pank'  has  beea 
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smmuaaed.  It  wa*  itdeaded  to  mthorize  a  special  jur/  when  the  regular 
panel  is  ci^aged  cmp  after  it  has  been  disdiaigecL 

Same. — yury  7>m/.— "Where  a  person  indicted  fcv  grand  larceny  expressed 
himself  as  ready  for  trial  on  the  fifth  day  of  the  term,  none  of  the  petit  juxy 
being  present;  not  baring  been  summoned  to  attend  until  the  seventh  day, 
and  the  court  ordered  a  special  jozy  to  be  impanelled,  over  the  objection  of 
the  defendant,  and  proceeded  to  txy  him  ; 

Ifdd,  that  the  trial  -was  irregular,  and  the  defendant  was  entitled  to  a  new  trial. 

APPEAL  from  the  Grant  Circuit  Court. 

OsBORN,  C.  J. — The  appellant  was  indicted  for  grand  lar- 
ceny, tried  by  a  jury,  convicted,  and,  over  a  motion  for  a  new 
trial,  sentenced,  on  the*  fifth  day  of  the  April  term,  being  the 
2d  day  of  May,  1873.  Proper  exceptions  were  taken  by 
him  to  the  action  of  the  court. 

By  an  act  of  the  General  Assembly,  approved  March  7th, 
1873,  and  which  by  its  terms  was  in  force  from  its  passage, 
it  is  provided,  that  the  circuit  judges  should  have  the  power, 
and  it  was  made  their  duty,  by  proper  order,  to  arrange  and 
regulate  the  order  of  business  in  their  respective  circuits, 
and  in  such  order  to  provide, 

1.  For  the  making  up  of  issues  and  transaction  of  probate 
business. 

2.  For  the  trial  of  criminal  business. 

3.  For  the  trial  of  civil  business. 

It  provided  that  the  petit  jury  should  be  summoned  to 
^pear  on  the  ^st  day  designated  for  the  trials  of  criminal 
business  and  not  before;  that  after  the  beginning  of  the 
trial  term,  the  court -should  proceed  to  try  the  cases  in  their 
regular  order,  which  trials  should  not  be  delayed  or  inter- 
rupted by  the  making  up  of  issues;  that  the  judge  should,, 
as  far  as  praicticable,  so  arrange  the  cases  to  be  tried  by  the 
court,  that  they  might  be  tried  after  the  discharge  of  the 
jury ;  and  that  the  jury  should  be  immediately  discharged. 
when  the  issues  requiring  it  should  be  disposed  of.  The 
act  conferred  upon  the  court  power,  when  its  business  should^ 
require  it,  to  order  the  impanelling  of  a  special  jury  for  the; 
trial  of  any  cause.    Acts  of  Reg.  Ses.  1873,  p.  103. 

Vol.  XLIL— is  j 
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The  regular  panel  of  jurors  was  summoned  to  appear  on 
Monday,  the  7th  day  of  the  term,  and  we  will  presume,  in 
the  absence  of  any  thing  to  the  contrary,  that  that  was  the 
first  day  designated  in  the  order  of  the  judge  for  the  trial  of 
criminal  business.  On  Friday,  the  fifth  day  of  the  term,  and 
when  none  of  the  regular  panel  of  jurors  were  present,  the 
appellant  expressed  himself  as  ready  for  trial  by  the  court- 
The  court,  of  its  own  motion,  ordered  the  sheriff  to  call  a 
jury  of  the  by-standers  to  try  the  indictment,  which  order 
was  complied  with.  The  appellant  objected  to  being  tried 
by  that  jury  and  demanded  to  be  tried  by  the  regular  panel. 
His  objection  was  overruled,  and  he  was  compelled  to  pro- 
ceed with  his  trial  then  and  before  that  jury. 

The  action  of  the  court  is  attempted  to  be  maintained 
under  the  provision  authorizing  the  court  to  order  the 
impanelling  of  a  special  jury  when  its  business  requires  it. 
The  business  of  the  court  could  not  require  the  trial  of  an 
issue  of  fact  before  the  day  designated  for  it  in  the  judge's 
order,  or  before  the  day  on  which  the  jury  was  to  be  sum- 
moned to  appear.  The  construction  claimed  would  leave  it 
to  the  mere  uncontrolled  discretion  of  the  judge  to  decide 
that  the  business  of  the  court  required  the  trial  of  a  cause 
by  a  jury  before  the  day  to  which  witnesses  were  summoned. 
On  the  day  designated,  the  trial  term  commenced.  After 
that  the  business  of  the  court  might  require  a  special  jury, 
but  not  before^^j/The  regular  panel  might  be  engaged  in  the 
trial  of  a  cause,  or  discharged. 

We  think  it  more  in  accordance  with  the  spirit  of  our  laws 
to  put  such  a  construction  upon  the  one  in  question  as  not 
unnecessarily  to  deprive  a  party  of  the  benefit  of  the  reg- 
ular panel  of  jurors.     Rogers  v.  The  State^  33  Ind.  543. 

Other  questions  are  discussed  by  counsel,  but  as  the  one 
decided  disposes  of  the  whole  case,  it  is  unnecessary  to  con- 
sider them.  Indeed,  it  can  hardly  be  said  that  they  remain 
as  questions  in  the  record  after  the  main  one  is  decided ;  and, 
besidjs,  we  do  not  think  the  alleged  errors  will  occur  again 
on  another  trial  of  the  cause. 
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The  judgment  of  the  said  Grant  Circuit  Court  is  reversed, 
and  the  warden  of  the  northern  state  prison  is  directed  to 
cause  the  appellant  to  be  returned  to  the  jail  of  Grant  county 
and  delivered  over  to  the  jailor  of  that  county. 

A.  Steele^  R.  T,  St.  yoAn,  and  G,  T.  B.  Carr,  for  appel-  * 
lant. 

y.  C.  Denny,  Attorney  General,  for  the  State. 


CUNE  V,  GUI'HRIB. 

Promissory  Note. — JFraudin  Obtaining  Signature. —  Want  of  Delivery, ^Inno- 
cent Holder. — EstoppeL — ^Where  the  maker  of  a  promissory  note  payable  at  a 
bank  in  this  State  was  induced  by  the  fraud  and  circumvention  of  the  payee  to 
sign  his  name  to  such  note,  when  he  honestly  supposed  and  believed  that  he  was 
writing  his  name  on  a  blank  piece  of  paper,  to  enable  the  payee  to  see  how 
his  name  was  spelled  or  written,  and  the  maker  did  not,  after  he  discovered 
that  he  had  so  signed  his  name  to  the  note,  voluntarily  deliver  it  to  the  payee, 
but  it  was  taken  possession  of  wrongfully  and  forcibly  by  the  payee,  and  by 
him  carried  away  against  the  consent  of  the  maker  and  negotiated; 

Held,  that  the  maker  was  no  more  bound  by  his  signature  than  if  it  were  a  total 
forgery,  although  the  person  to  whom  it  was  negotiated  was  a  purchaser  and 
holder  in  good  faith  and  for  a  valuable  consideration  before  maturity. 

Held,  also,  that  admitting  that  the  maker  signed  his  name  to  the  note,  with  full 
knowledge  of  its  character,  it  was  nevertheless  invalid  and  void,  even  in  the 
hands  of  an  innocent  purchaser  for  value,  for  the  want  of  delivery;  nor  i-  ..; 
the  maker  liable  on  the  ground  that  when  one  of  two  innocent  peisons  mi  ^.Jf- 
fer  by  the  act  of  a  third,  he  who  has  enabled  such  third  person  to  occasioQ 
the  loss  must  sustain  it. 

APPEAL  from  the  Scott  Circuit  Court. 

BusKiRK,  J. — ^This  action  was  brought  by  the  appellee 
upon  a  promissory  note  of  the  following  tenor,  the  italicised 
words  being  the  written  part  of  the  note : 

^*  Lexington ,  Scott  Co,,  Ind.y  Oct.  22d,  1869. 

"  Nine  months  after  date  /  promise  to  pay  Miles  &  Spauld- 
ing,  or  bearer,  two  hundred  and  eighty-seven  &  50-IOO  dollars^ 
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payable  at  the  First  National  Bank  of  Madison,  for  value 
received,  with  interest,  without  relief  from  valuation  or 
appraisement  laws,  interest  at  lo  per  cent  per  annum  after 
maturity,  and  attorney's  fees  if  suit  be  instituted.  The 
drawer  waives  presentment  for  payment,  protest,  and  notice 
of  protest  and  non-payment  of  this  note. 

"  <287.5o,  Abmkam  CUne'* 

Endorsed  as  follows:  '^  Sold  and  transferred  this  day  to 
A.  Gudirie,  without  recourse  to  us,  Nov.  •20th,  1869. 

''  Miles  &  Spaulding. 
*'  Per  Miles/' 

Thexomplaint  avers  that  the  appellee  was  the  owner  and 
bearer  of  the  note  before  maturity,  and  was  still  the  owner, 
and  that  it  remains  unpaid,  with  interest  and  attorney's  fees ; 
and  that  reasonable  attorney's  fees  for  collection  was  reason- 
ably worth  fifty ,  dollars ;  and  demands  judgment  for  the 
amount  of  the  note  and  interest,  and  (or  fifty  dollars  attor- 
ney's fees. 

There  was  no  demurrer  to  the  complaint,  nor  motion. 
The  defendant  below  answered  in  four  paragraphs,  as  fol- 
lows: 

I.  Tlie  general  denial,  not  under  oath.  2.  A  special 
answer,  but  afterward  withdrawn,  and  is  not  in  the  record. 
3.  A  special  plea,  sworn  to.  4,  A  plea  of  entire  want 
of  consideration,  and  that  the  appellee  was  not  an  innocent 
purchaser  and  bona  fide  holder  of  the  paper. 

The  appellee  filed  demurrers  to  the  third  and  fourth  para- 
graphs of  the  answer,  which  were  overruled,  and  the  appellee 
excepted. 

The  appellee  then  filed  a  reply  putting  the  case  at  issue. 

The  cause  was,  by  agreement,  submitted  to  a  jury  of  five ; 
and  they  were  requested  by  the  court,  on  suggestion  of 
appellee's  counsel,  to  answer  certain  interrogations,  in  addi- 
tion to  finding  a  general  verdict 

The  jury  found  in  their  general  verdict  that  there  was  due 
the  appellee  #363.07;  and  the  special  findings  were  as  follows : 

I.  Did  the  plaintiff  receive  the  note  in  the  usual  course 
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of  business,  without  notice  of  any  fraud,  or  forgery,  or  want 
of  consideration,  or  other  defence  ? 
Ans.  Yes, 

2.  Did  the  plaintiff  pay  a  valuable  consideration  for  the 
note? 

Ans.  Yes. 

3.  Is  the  ^gnatctire  on  the  note  the  signature  of  th^ 
defendant,  Qine? 

Ans.  We  believe  it  is. 

4.  Are  there  any  alterations  apparent  on  the  face  of  the 
note^ 

Ans.  No. 

5.  If  the  signature  is  the  defendant's,  has  the  note  been 
altered  since  defendant's  name  was  put  there? 

Ans.  We  believe  not. 

The'  motion  for  a  new  trial  was  for  the  follo\iiring  reasons, 
to  wit: 

1.  The  verdict  of  the  jury  was  contrary  to  law. 

2.  That  it  was  not  sustained  by  the  evidence. 

3.  The  assessment  of  damages  was  too  large. 

4.  Error  in  a  certain  instruction  of  the  court,  and  in 
admitting  certsdn  evidence ;  which  instruction  and  evidence 
are  properly  set  out  in  the  motion. 

5.  The  special  findings  were  contrary  to  law,  and  not  sup* 
ported  by  the  evidence. 

The  appellant  has  assigfned  for  error  the  overruling  of  the 
motion  for  a  new  triaL 

The  appellee  has  assigned  as  a  cross  error  the  overruling 
of  the  demurrer  to  the  third  paragraph  of  the  answer. 

The  questions  presented  by  the  overruling  of  the  demur- 
rer to  the  third  paragraph  of  the  answer,  and  the  overruling 
of  the  motion  for  a  new  trial,  because  the  verdict  was  con- 
trary to,  and  not  supported  by,  the  evidence,  are  identical; 
and  we  will  consider  them  together,  and  to  make  our  deci- 
sion intelligible,  we  will  set  out  the  third  paragraph  of  thi 
answer  and  the  substance  of  the  testimony. 

The  third  paragraph  of  the  answer  reads  as  follows : 
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Third  Par.  For  further  answer  to  said  complaint,  said 
defendant  says  that  his  signature  to  the  "  note  "  in  plaintiff's 
complaint  mentioned,  and  a  copy  of  which  is  filed  therewith^ 
was  obtained  and  procured  by  the  payees  thereof,  the  said 
Miles  and  Spaulding,  in  the  following  felonious  and  fraudu- 
lent manner:  On  or  about  the  date  of  said  note,  October  2  2d. 
1869,  two  persons  came  to  his  house  in  Scott  county,  Indi- 
ana, representing  themselves  as  agents  for  the  sale  of  a  patent, 
which  they  called  "The  Screw  Hay-Fork,"  and  solicited 
him  to  become  their  agent  for  the  sale  thereof  in  said  county. 
And  defendant  says  he  did  consent  to  take  such  agency; 
and  thereupon  one  of  them  sat  down  at  defendant's  table, 
and  proceeded  to  fill  up  a  printed  blank,  which  they  called 
a  letter  of  agency,  whereby  they  professed  to  constitute 
defendant  sole  agent  for  the  sale  of  said  potent  in  said 
county,  for  which  defendant  was  not  to  pay  any  thing,  but 
was  to  account  at  an  agreed  rate  for  the  proceeds  of  sales 
after  said  forks  should  be  sold;  and  while  writing  such  letter 
of  agency,  the  writer  requested  the  defendant  to  write  his 
name  on  a  blank  piece  of  paper,  which  said  writer  held  in 
his  hand  on  the  table,  to  enable  him,  as  he  said,  to  see  how 
defendant's  name  was  spelled  or  written.  And  defendant 
says  that,  without  any  knowledge  or  intention  on  his  part  of 
signing  any  instrument  in  writing  whatever,  and  believing 
that  he  was  only  signing  his  name  for  said  purpose,  he 
reached  over  on  said  table  and  signed  hts  name  on  such 
blank  piece  of  paper,  for  the  purpose  aforesaid,  and -for  no 
other  purpose  whatever;  that  shortly  afterward,  the  defend- 
ant discovering  that  he  had  signed  the  note  sued  on,  instead 
of  making  his  signature  for  the  purpose  and  with  the  inten- 
tion aforesaid,  he  objected,  and  demanded  of  said  parties  to 
deliver  up  to  him  said  note,  which  they  refused  to  do,  and 
he  was  unable  to  compel  them  to  do  so ;  and  they  immedi- 
ately left  defandant's  premises,  taking  with  them  the  note 
procured  in  the  false,  fraudulent,  and  felonious  manner  afore* 
said.  And  said  defendant  says  that  he  immediately  followed 
theni)  for  the  purpose  of  compelling  them  to  give  up 
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note,  and  thereby  preventing  them  from  putting'the  same  in 
circulation  or  selling  it;  but  they  escaped,  and  he  was  imable 
to  find  them.  And  he  shortly  after  took  counsel  of  an 
attorney  as  to  the  proper  steps  he  should  take  in  order  to 
save  himself  from  paying  said  note,  and  was  advised  that 
said  note  could  not  be  collected;  since  which  time  the 
whereabouts  and  residence  of  said  Miles  and  Spaulding  are 
wholly  unknown  to  him,  although  he  immediately  after 
made  inquiry,  for  the  purpose  of  compelling  them  to  sur- 
render up  said  note ;  wherefore  the  defendant  says  that  the 
note  sued  on,  and  in  plaintiff's  complaint  mentioned,  is  not 
his  act  and  deed. 

This  paragraph  was  duly  sworn  to. 

The  substance  of  the  evidence  is  as  follows :  - 

The  note  and  endorsement  were  put  in  evidence,  under  an 
agreement  that  the  question  of  the  due  execution  of  the 
note  should  be  submitted  to,  and  determined  by,  the  jury, 
with  the  other  questions  in  issue. 

Samuel  S.  Crowe  testified:  He  was  an  attorney  at  law 
of  the  Scott  Circuit  Court,  and  that  reasonable  attomey^s  fees 
in  the  case  on  trial  would  be  ten  per  cent,  on  the  whole 
amount  of  principal  and  interest 

Archie  Guthrie,  plaintiff,  testified :  He  had  lived  at  Madi- 
son, Ind.,  five  years ;  that  he  got  the  note  of  Miles  & 
Spaulding  at  the  date  of  the  assignment;  bought  it,  with  two 
thousand  dollars  worth  of  other  like  notes,  of  M.  &  S.,  all 
upon  men  in  Jefierson  county,  except  one  in  Gark ;  that  he 
could  not  state  exactly  the  consideration  paid  for  the  note 
in  suit;  it  was  a  lumping  trade,  he  paid  over  two  thousand 
dollars  in  money;  that  he  thought  he  took  about  ten  per 
cent,  off  the  face  of  the  notes  purchased ;  he  asked  Alex- 
ander Monroe  about  the  solvency  of  Cline,  before  be 
bought  the  note;  that  he  knew  of  no  defence  to  the  note  at 
the  time  he  bought  it;  that  no  part  of  it  had  been  paid  nor 
the  attorney  fees  {  that  Miles  &  Spaulding  were  strangers 
to  him,  and  he  did  not  now  know  where  they  lived 

AbraJiam  Cline,  being  introduced  as  a  \intness,  testified  as 
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follows :  "  A  portion  of  the  signature  to  that  note  looks  like 
my  handwriting,  and  a  portion  does  not  The  word  'Abca- 
ham '  looks  like  my  writing,  and  the  word  '  Qine '  does  not. 
I  can't  say  whether  it  is  my  signature  or  not.  I  saw  that 
note  at  the  last  term  of  the  Scott  Common  Pleas  G>urt,  when 
it  was  in  suit  in  that  court  I  saw  it  again  yesterday,  in  the 
grand  jury  room,  and  perhaps  at  Harlan's  Hotel,  in  this 
town.  At  Harlan's  I  told  you  [Attorney  Friedley]  it  did  not 
resemble  mine.  I  did  not  sign  any  note.  All  I  know  about 
that  note  is  this :  One  morning— rthe  d^y  of  the  date  of  the 
note,  I  think — as  I  was  going  out  to  my  field  to  work,  two  men 
came  to  my  house  in  a  buggy.  They  met  me  near  my 
stable,  and  proposed  to  sell  me  a  patent  hay^foiic.  I  told 
them  I  did  not  want  it"  [Here  tibe  defiendant  details  at 
considerable  length  their  conversation,  in  wliich  he  told  them 
he  h^d  no  money  to  buy  it,  and  they  replied  that  they 
did  not  want  any  money,  which  tfa^  repeated  several 
times,  and  proposed  to  make  defendant  an  agent  for  the 
.sale  of  said  forks,  in  Scott  county.]  *'  I  was  not  to  pay  any 
thing  unless  I  made  sales.  *  *  l  finally  told  them  I 
would  take  the  agency  upon  those  terms.  We  went  to  the 
house  for  them  to  do  the  Writing.  ^  *  When  we  got  to 
the  house,  I  set  out  a  stand  table,  and  Miles  sat  down  on  one 
side,  and  I  was  sitting  on  the  other  side,  two  feet  or  nearly 
from  the  table,  with  my  left  side  to  the  table.  I  h^id  on  my 
lap  one  of  my  children,  which  was  crying,  and  I  was  busy 
.  trying  to  keep  it  still.  As  soon  as  Miles  sat  down,  he  took 
'  out  several  papers,  and  said  he  would  fill  a  blank  letter  of 
ag^ency  tp  authorize  me  to  sell  the  fork ;  and  before  he  began 
to  write,  he  shoved  over  to  me  what  seemed  to  me  to  be, 
and  I  think  was,  a  blank  piece  of  paper,  he  holding  to  one 
I  side  of  it,  and  requested  me  to  write  my  name  on  it,  so  that 
:  (as  he  said)  he  could-  see  how  my  name  was  spelled.  With 
ipy  child  in  my  arms  I  leaned  over,  and  partly  turned  around, 
9nd  wrote  my  name  on  the  blank  piece  of  paper  which  he  held 
in  his  hand.  I  saw  nothing  but  a  blank  piece  of  paper.  I  paid 
no  further  particular  attention,  except  I  noticed  he  went  to 
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writing  something.    After  writing  a  while,  their  horses  in  the 
buggy,  which  was  hitched  at  the  gate,  got  scared ;  and  there-  < 
upon  they  both  jumped  up  and  ran  out  to  their  horses. 
While  they  were  out,  I  picked  up  a  paper  from  the  table 
and  saw  that  it  was  a  note  that  I  had  signed  for  two  hun- 
dred and  eighty-seven  dollars,  instead  of  the  blank  piece  of) 
paper.    I  first  conduded  to  stick  it  in  the  fire,  but  on  reflec-> 
tion  I  conduded  to  wait  till  they  came  back,  and  I  laid  it| 
down  on  the  table  again.     In  a  few  minutes,  they  came  in, ' 
and  I  spoke  to  them  and  a^ed  them  what  that  meant — ^that^ 
I  had  not  signed  any  note,  and  would  not  stand  it,  and  would. 
not  let  them  have  the  note.     And  immediately,  before  I, 
had  time  to  take  it  up  again.  Miles  picked  it  up  right  from 
under  my  nose  and  put  it  in  a  large  pocket-book,  and  put  it 
in  his  pocket    I  then  did  not  know  what  to  do,  and  we  got 
into  a  quarrel  about  it     Miles  finally  said  he  would  make  it 
all  right,  and  picked  up  a  piece  of  paper  (it  was  the  letter 
of  agency  then  lying  folded  up  on  the  table,  but  I  then  did 
not  know  what  it  was,  not  having  seen  its  contents),  and 
wrote  something  on  the  back  of  it ;  and  immediately  both 
of  them  left,  got  into  their  buggy  and  drove  away  towards 
Lexington."    The  witness  then  relates  about  following  them 
and  failing  to  find  them,  and  concludes  his  testimony  in 
chief  by  stating :  ''I  wrote  my  name  on  one  piece  of  paper 
only." 

On  cross-examination,  the  defendant  stated  the  following 
additional  &cts :  "  I  never  did  receive  any  thing  for  said 
note ;  there  was  no  consideration  for  it  The  paper  I  signed 
looked  a  third  larger  than  that  note.  I  did  not  agree  to  pay 
them  any  thing,  except  after  I  sold  the  forks.  I  never 
agreed  to  sign  any  note.  If  I  did  sign  that  note,  I  did  not 
know  it  was  a  note.  I  thought  it  was  only  a  blank  piece  of 
paper.  When  I  signed  it,  I  saw  nothing  but  the  blank 
paper.  When  I  picked  it  up  from  the  table,  while  they  were 
out  at  their  horces,  I  did  not  read  it  all.  I  do  not  think 
those  printed  lines  at  the  bottom  were  there.  I  did  not 
notice  them.    I  think,  but  cannot  say  positively,  that  I  then 
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saw  some  printing  on  the  paper ;  I  mean,  I  saw  the  printing 
after  the  men  went  out  to  their  horses,  but  not  before.  * 
*  *  I  cannot  tell  exactly  what  was  in  it.  I  only  say  I 
did  not  then  see  or  notice  this  printed  part  of  this  note,  if  it 
is  the  same  note.  I  never  gave  these  men  any  note.  This 
is  the  only  transaction  we  ever  had.  I  did  tell  Daniel 
Hennessey,  a  short  time  after  the  transaction,  I  would  like 
to  sell  him  a  hay-fork  if  they  sent  them  on ;  and  he  told  me 
to  be  careful." 

The  letter  of  agency  referred  to  by«Mr.  Cline  was  read  in 
evidence,  over  objection  and  exception  of  appellant,  and  is 
as  follows : 

"  Whereas  Miles  &  Spaulding  are  the  proprietors  of  the 
Screw  Hay^Fork,  in  the  State  of  Indiana: 

"Now  this  indenture  witnesseth  that  an  order  for  twenty- 
five  forks  has  this  day  been  made  by  Abraham  Cline,  at 
twenty  dollars  each,  and  we  have  made  and  appointed  him 
our  legal  agent  to  sell  said  fork  in  all  the  townships  of  Scott 
county,  Indiana,  and  no  where  else.  This  agency  is  to  con- 
tinue in  full  force  for  the  term  of  twelve  years.  The  said 
Mild^  &  Spaulding  obligating  themselves  not  to  appoint  any 
other  agent  for  said  territory. 

"The  said  Miles  &  Spaulding  further  agree  that  they  will 
furnish  and  fill  all  orders  hereafter  drawn  by  their  agent, 
with  reasonable  dispatch,  and  at  the  express  office  named 
in  the  order,  at  the  price  of  six  dollars,  free  of  freight,  to  be 
paid  for  on  delivery.  All  orders  for  forks  to  be  drawn  on 
Bass  &  Hanna,  Fort  Wayne,  Indiana.  Orders  for  pulleys  to 
be  drawn  on  Garrett  &  Co.,  Shelby,  Ohio. 

"Dated  Oct.  22d,  1869.  Miles  &  Spaulding." 

And  there  was  endorsed  on  the  back  of  said  writing : 

"  Received  on  the  within  order  two  hundred  and  eighty- 
seven  50-100  dollars  in  this  note;  it  is  expressly  understood 
that  the  said  Abraham  Cline  is  not  to  pay  for  any  more 
forks  than  he  orders." 

Jessamin  G.  W.  Traylor  testified:  He  had  been  clerk  of 
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the  circuit  court  of  Scott  county,  and  was  acquainted  with 
handwritings;  that  comparing  the  signature  on  the  note  with 
an  admitted  genuine  signature  of  defendant,  he  thought  it 
was  the  signature  of  Cline. 

Daniel  Hennessey,  expert,  said:  "  Comparing  the  signature 
of  the  note  with  the  signature  now  shown  me,  I  think  the 
signature  on  the  note  genuine.  The  defendant,  shortly  after 
the  transaction,  wanted  to  sell  me  a  hay-fork;  he  said  he 
expected  to  make  the  money  out  of  them  before  he  would 
have  to  pay  for  them;  he  said  nothing  to  me  about  the 
note." 

John  S.  Swope,  expert,  testified :  "  By  comparison  of  this 
note  with  this  genuine  signature,  I  think  they  are  the  same. 
I  see  some  diilerence,  hut  not  more  than  is  common  in 
genuine  signatures.  By  examining  the  signature  and  the 
body  of-  the  note  with  an  eye-glass,  I  can  see  some  difference 
in  the  color  of  the  ink,  a  shade.  I  have  noticed  the  same 
difference  in  writing  out  of  the  same  ink-stand." 

Reese  Morgan,  expert,  testified:  *'  By  comparing  this  sig- 
nature with  the  genuine  one  now  shown  me,  I  think  they  are 
the  same.  I  notice  some  difference,  but  not  more  than  men 
usually  make  in  signing  their  names.  Cline  told  me  they 
had  got  his  name  to  a  paper,  and  while  they  had  gone  out 
he  saw  he  had  signed  a  note,  and  they  would  not  give  it  back 
to  him." 

William  E.  Hammel  testified :  Cline  told  him  he  did  not 
know  he  had  signed  a  note  until  the  men  went  out  to  look 
at ^ their  horses;  that  at  first  their  putting  the  writing  on 
the  certificate  satisfied  him,  but  he  got  dbsatisfied  afterward 
and  wanted  the  note  back,  but  they  would  not  give  it  up. 

Almond  D.  Hinds  testified:  Cline  told  him  they  had 
gotten  his  note  for  two  hundred  and  eighty-seven  dollars,  % 
and  had  gone  off  and  sold  it  to  a  bank;  that  he  (Cline) 
thought  he  was  signing  some  paper  connected  with  the 
agency,  but  that  it  was  a  note.  He  also  said  there  was  a 
contract  of  agency,  and  there  was  where  they  got  the 
advantage  of  him. 
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Archie  Guthrie  testified:  Cltne  told  him  at  Harlan's 
Hotel  he  did  not  deny  his  signature,  but  the  note  was  difier- 
ent  from  what  he  saw.  He  also  swore,  on  a  former  trial,  if 
the  note  was  as  it  now  is,  he  did  not  so  read  it 

Abraham  Qine,  defendaiA,  testified :  *'  I  don't  think  I  told 
Hinds  I  was  signing  pait  of  liie  contract  of  agency ;  I  don't 
say  that  I  remember  all  that  was  said. 

**  Guthrie  is  mistaken  about  what  I  said  at  Harlan's  HoteL 
I  said  the  signature  looked  like  my  signature." 

Alexander  Monroe :  *^  Gudirie  inqnired  the  same  day  he 
bought  the  note  if  Cline  was  responsible,  and  would  do  to 
buy.  a  note  on." 

The  substantial  facts  averred  in  the  third  paragraph  of 

^the  answer,  and  those   proved  on  the  trial  are,  that  the 

ai^pellant  was  induced,  by  the  firaud  and  circumvention  of 

the  payees  of  the  note  in  suit,  to  sign  his  name  to  such 

note,  when  he  honestly  supposed  and  believed  that  he  was 

'  writing  his  name  on  a  blank  piece  of  paper,  to  enable  the 

payees  to  see  how  his  name  was  spelled  or  written,  and  that 

the  appellant  did  not,  after  he  discovered  that  he  had  signed 

'  his  name  to  the  note,  voluntarily  deliver  the  note  to  the 

^  payees,  but  that  the  same  was  wrongfully  and  forcibly  taken 

possession  of  by  the  payees,  and  by  them  carried  away 

against  the  consent,  and  over  the  objection,  of  the  appellant 

Do  the  above  facts  constitute  a  valid  defence  to  the  note» 
in  the  hands  of  a  purchaser  and  holder  in  good  faith  and  for 
value,  before  the  maturity  of  the  note? 

It  is  well  settled  by  authority  and  on  principle,  tiiat  the 
party  whose  signature  to  a  paper  is  obtauned  by  fraud  as  to 
the  character  of  the  paper  itself,  who  is  ignorant  of  such 
9^aracter,  and  has  no  intention  of  signing  it,  and  who  is 
guilty  of  no  negligence  in  affixing  his  signature,  or  in  not 
ascertaining  the  character  of  the  instrument,  is  no  more  bound 
by  it  than  if  it  were  a  total  forgery,  the  signature  included* 
Walker  v.  Ebert^  29  Wis.  194;  Faster  v.  Mackinnon^  Law 
Rep.4C  P.  704;  Whitney  V.  Snyder^  2  Lansing,  477;  Notice 
V.  Lory,  5  Ala.  370;  Putnam  v.  Sullivan,  4  Mass.  45 ;  Taylor 
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V.  AuAisan,  54  111.  196;  Wait  v.  I^nneroy^  20  Mich.  425; 
CauHnns  v.  Whisler^  29  Iowa,  495. 

In  Walker V,  Ebert,  sufira,  the  court  after  referring  to  sev- 
eral cases,  and  laying  down  in  substance  the  above  proposi- 
tions of  law,  proceeded  to  say:  '^The  reasoning  of  the  above 
cases  is  entirely  satisfactory  and  conclusive  upon^this  point. 
The  inquiry  in  such  cases  goes  back  of  all  questions  of  nego* 
tiabilityror  of  the  transfer  of  the  supposed  paper  to  a 
purchaser  for  value,  before  maturity  and  without  notice.  It 
challenges  the  origin  or  existence  of  the  paper  itself;  and  the 
proposition  is,  to  show  that  it  is  not  in  law  or  in  fact  what  it 
purports  to  be,  namely,  the  promissory  note  of  the  supposed 
maker.  For  the  purpose  of  setting  on  foot  or  pursuing  this 
inquiry,  it  is  immaterial  that  the  supposed  instrument  is" 
negotiable  in  form,  or  that  it  may  have  passed  to  the  hands 
of  a  bona  fide  holder  for  value.  Negotiability  in  such  cases^ 
pre-supposes  the  existence  of  the  instrument  as.  having  been^ 
made  by  the  party  whose  name  is  subscribed ;  for,  until  it 
has  been  so  made  and  has  such  actual  legal  existence,  it  is 
absurd  to  talk  about  a  negotiation,  or  transfer,  or  bona  fide 
holder  of  it,  within  the  meaning  of  the  law  merchant. 
That  which,  in  contemplation  of  law,  never  existed  as  a 
negotiable  instrument,  cannot  be  held  to  be  such;  and  to 
say  that  it  is,  and  has  the  qualities  of  negotiability,  because 
it  assumes  the  form  of  that  kind  of  paper,  and  thus  to  shut 
out  all  inquiry  into  its  existence,  or  whether  it  is  really  and^ 
truly  what  it  purports  to  be,  is  peHth  principH^  begging 
the  question  altogether.  It  is,  to  use  a  homely  phrase,  put- 
ting the  cart  before  the  horse,  and  reversing  the  true  order 
of  reasoning,  or  rather  prev^iting  all  correct  reasoning  and 
investigation,  by  assuming  the  truth  of  the  conclusion,  and 
so  precluding  any  inquiry  into  the  antecedent  fact  or  premise, 
which  is  the  first  point  to  be  inquired  of  and  ascertained. 
For  the  purpose  of  this  first  inquiry,  which  must  be  always 
ope|i  when  the  objection  is  raised,  it  is  immaterial  what  may 
be  the  nature  of  the  supposed  instrument,  whether  negotia- 
ble or  noty  or  whether  transferred  or  negotiated,  or  to  whom  o( 
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in  what  manner,  or  for  what  consideration  or  value  paid  by  the 
holder.  It  must  always  be  competent  for  the  party  proposed 
to  be  charged  upon  any  written  instrument,  to  show  that  it 
is  not  his  instrument  or  obligation.  The  principle  is  the 
same  as  where  instruments  are  made  by  persons  having  no 
capacity  to  make  binding  contracts ;  as,  by  in&nts,  married 
women,  or  insane  persons ;  or  where  they  are  void  for  other 
cause,  as,  for  usury;  or  where  they  are  executed  as  by  an 
agent,  but  without  authority  to  bind  the  supposed  principaL 
In  these  and  all  like  cases,  no  additional  validity  is  given 
to  the  instruments  by  putting  them  in  the  form  of  negotia- 
ble paper.  See  Veedery.  Ttnvn  of  Lima ^  19  Wis.  297  to 
299,  and  authorities  there  cited.  See  also  Thomas  v.  Wat- 
kinsy  16  Wis.  549." 

We  proceed  to  inquire  whether,  conceding  that  the  appel- 
lant signed  his  name  to  the  note  with  full  knowledge  of 
its  character,  it  is  invalid  and  void  for  the  want  of  delivery. 

The  case  of  Burson  v.  Huntingtoriy  21  Mich.  415,  is  in  all 
of  its  facts,  incidents,  circumstances,  and  questions  of  law 
very  similar  to  the  case  under  consideration,  and  as  the 
case  is  well  considered,  we  make  an  extended  quotation 
from  the  very  ablj:  and  learned  opinion  of  the  court.  The 
court  say: 

"These  facts,  if  found  by  the  jury,  would  show,  not  only 
that  the  note  was  never  delivered  to  the  payee,  and  that 
it  therefore  never  had  a  legal  existence  as  a  note  between 
the  original  parties,  but  that  there  was  yet  no  completed 
or  binding  agreement  of  any  kind,  and  was  not  to  be 
until  defendant  should  choose  to  get  a  surety  on  the  note, 
and  the  payee  should  give  him  a  deed  of  territory.  Until 
thus  completed,  the  defendant  had  a  right  to  retract. 
*  '*  As  a  general  rule,  a  negotiable  promissory  note,  like  any 
other  written  contract,  has  no  legal  inception  or  valid  exist- 
ence, as  such,  until  it  has  been  delivered  in  accordance 
with  the  purpose  and  intent  of  the  parties.  See  Edwards 
B.  &  N.  175,  and  authorities  cited,  and  i  Pars.  B.  &  N. 
48,  49,  and  cases  cited;  and  see  Thomas  v,  Waikins^i^  Wis. 
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549;  Maharis  Adnir  v.  Sawyer^  i8  Ind.  73;  Carter  v.  Mo 
Clintock^  29  Mo.  464. 

*'  Delivery  is  an  essential  part  of  the  making  or  execution 
of  the  note,  and  it  takes  effect  only  from  delivery  (for  most 
purposes);  and  if  this  be  subsequent  to  the  date,  it  takes 
efiect  from  the  delivery  and  not  from  the  date,  i  Pars,  obi 
supra.     This  is  certainly  true  as  between  the  original  parties. 

"  But  negotiable  paper  differs  from  ordinary  written  con- 
tracts in  this  respect:  that  even  a  wrongful  holder,  between 
whom  and  the  maker  or  endorser  the  note  or  endorsement 
would  not  be  valid,  may  yet  transfer  to  an  innocent  party, 
who  takes  it  in  good  faith,  without  notice  and  for  value,  a 
good  title  as  against  the  maker  or  indorser.  And  the  ques- 
tion in  the  present  case  is,  how  far  this  principle  will  dis- 
pense with  delivery  by  the  maker.  When  a  note  payable 
to  bearer,  which  has  once  become  operative  by  delivery,  has 
been  lost  or  stolen  from  the  owner,  and  has  subsequently 
come  to  the  hands  of  a  bona  fide  holder  for  value,  the  latter 
may  recover  against  the  maker,  and  all  indorsers  on  the 
paper,  when  in  the  hands  of  the  loser;  and  the  loser  must 
sustain  the  loss.  In  such  a  case  there  was  a  complete  legal 
instrument ;  the  maker  is  clearly  liable  to  pay  it  to  some 
one ;  and  the  question  is  only  to  whom. 

"  But  in  the  case  before  us,  where  the  note  had  never  been 
delivered,  and  therefore  had  no  legal  inception  or  existence 
as  a  note,  the  question  is  whether  he  is  liable  to  pay  at  all^ 
even  to  an  innocent  holder  for  value. 

"  The  wrongfful  act  of  a  thief  or  a  trespasser  may  deprive  the 
holder  of  his  property  in  a  note,  which  has  once  become  a  note^ 
or  property,  by  delivery,  and  may  transfer  the  title  to  an  inno- 
cent purchaser  for  value.  But  a  note  in  the  hands  of  the  maker 
before  delivery  is  not  property,  nor  the  subject  of  owner- 
ship, as  such ;  it  is,  in  law,  but  a  blank  piece  of  paper.  Can 
the  theft  or  wrongful  seizure  of  this  paper  create  a  valid  con- 
tract on  the  part  of  the  maker  against  his  will,  where  none 
existed  before  ?  There  is  no  principle  of  the  law  of  con- 
tracts upon  which  .this  can  be  done,  unless  the  facts  of  the 
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case  are  such  that,  in  justice  ami  fairness^  as  between  the 
maker  and  the  innocent  holder,  the  maker  ought  to  be 
estopped  to  deny  the  making  and  delivery  of  the  note.  But 
it  is  urged  thatthis  case  falls  within  the  general  principle  which 
has  become  a  maxim  of  law,  that  when  one  of  two  innocent 
persons  must  suffer  by  the  acts  of  a  third,  he  who  has 
enabled  such  third  person  to  occasion  the  loss,  must  sustain 
it  This  is  a  principle  of  manifest  justice,  when  confined 
within  its  proper  limits.  But  the  principle,  as  a  rule,  has 
many  exceptions ;  and  the  point  of  difficulty  in  its  appHca* 
tion  consists  in  determining  what  acts  or  conduct  of  the  party 
sought  to  be  charged  can  properiy  be  said  to  have '  enabled 
the  third  person  to  occasion  the  loss,'  within  tiie  meaning 
of  the  rule.  If  I  leave  my  horse  in  the  stable,  or  in  the 
pasture,  I  cannot  properly  be  said  to  have  enabled  the  thief 
to  steal  him,  within  the  meaning  of  this  rule,  because  he 
found  it  possible  to  steal  him  from  that  psuticular  locality. 
And  upon  examination,  it  will  be  found  that  this  rule  or 
maxim  is  mainly  confined  to  cases  where  the  party  who  is 
made  to  suffer  the  loss  has  reposed  a  confidence  in  the  third 
person  whose  acts  have  occasioned  the  loss,  or  in  some  otiier 
intermediate  person  whose  acts  or  negligence  have  enabled 
such  third  person  to  occasion  the  loss;  and  that  the  party^ 
has  been  held  responsible  for  the  acts  of  those  in  whom  he 
had  trusted,  upon  grounds  analagous  to  those  which 
govern  the  relation  of  principal  and  agent ;  that  the  party 
thus  reposing  confidence  in  another  with  respect  to  transac- 
tions by  which  the  rights  of  others  may  be  affected,  has,  as 
to  the  person  to  be  thus  affected,  constituted  the  third  pei^ 
son  his  agent  in  some  sense,  and  having  held  him  out  as 
such,  or  trusted  him  with  papers  or  indicia  of  ownership 
which  have  enabled  him  to  appear  to  others  as  principal,  as 
owner,  or  as  possessed  of  certain  powers,  the  person  repos- 
ing this  confklence  is,  as  to  those  who  have  been  deceived 
into  parting  with  property  or  incurring  obligations  on  the 
faith  of  such  appearances,  to  be  held  to  the  same  extent  as 
if  the  fact  had  accorded  with  such  appearances. 
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**  Hence,  to  confine  ourselves  to  the  question  of  delivery, 
the  authorities  in  reference  to  lost  or  stolen  notes  which 
have  become  operative  by  delivery,  Have  no  bearing  upon 
the  question.  If  the  maker  or  indorser,  before  delivery  to 
the  payee,  leave  the  note  in  the  hands  of  a  third  person  as 
an  escrow,  to  be  delivered  upon  certain  conditions  only,  or  vol- 
untarily deliver  it  to  the  payee,  or  (if  payable  to  bearer)  to 
any  other  person  for  a  special  purpose  only,  as  to  be  taken 
to,  or  discounted  by  a  particular  bank,  or  to  be  carried  to 
any  particular  place  or  person,  or  to  be  used  only  in  a  cer- 
tain way,  or  upon  certain  conditions  notapparvnt  upon  the  face 
of  the  paper,  and  the  person  to  whom  it  is  thus  entrusted 
violate  the  confidence  reposed  in  him',  and  put  the  note  into 
circulation ;  this,  though  not  a  valid  delivery  as  to  the  orig- 
inal parties  must,  as  between  a  6ona  fide  holder  for  vahie, 
and  the  maker  or  indorser,  be  treated  as  a  delivery,  rendering 
the  note  or  indorsement  valid  in  the  hands  of  such  bona  fide 
holder;  or  if  the  note  be  sent  by  mail,  and  get  into  the 
wrong  hands ;  as  the  party  intended  to  deliver  to  some 
9ne,  and  selects  his  own  mode  of  delivery,  he  must  be 
responsible  for  the  result  These  principles  are  too  well, 
settled  to  call  for  the  citatTon  of  authorities,  and  manifestly 
it  will  make  no  difference  in  this  respect,  if  the  note  or- 
indorsement  were  signed  in  blank,  if  the  maker  or  indorser 
part  with  the  possession,  or  authorize  a  clerk  or  agent  to  do* 
so,  and  it  is  done,  i  Parsons  B.  &  N.  109-1 14,  and  cases  cited^ 
especially  Putnam  v.  Sullivan^  4  Mass.  45,  which  was  decided 
expressly  upon  the  ground  of  the  confidence  reposed  in  the 
third  person,  as  to  the  filling  up,  and  in  the  clerk's  as  to 
delivery.  And  when  the  maker  or  indorser  has  himself  been- 
deceived  by  the  fraudulent  acts  or  representations  of  the 
payee  or  others,  and  thereby  induced  to  deliver  or  part  with 
the  note  or  indorsement,  and  the  same  is  thus  fraudulently 
obtained  from  him,  he  must,  doubtless,  as  between  him  and. 
an  innocent  holder  for  value,  bear  the  consequences  of  his- 
own  credulity  and  want  of  caution.  He  has  placed  a  confi- 
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dence  in  another^  and  by  putting  the  papers  into  his  hands, 
has  enabled  him  to  appear  as  the  owner,  and  to  deceive 
others.  Cases  of  this  kind  are  numerous ;  but  they  have 
no  bearing  on  the  wrongful  taking  from  the  maker,  when  he 
never  voluntarily  parted  with  the  instrument.  Much  con- 
fusion, however,  has  arisen  from  the  general  language  used 
in  the  books  and  sometimes  by  judges,  in  reference  to  cases 
where  the  maker  has  voluntarily  parted  with  the  possession, 
though  induced  to  do  so  by  fraud;  when  it  is  laid  down  as  a 
general  rule,  that  it  is  no  defence  for  a  maker,  as  against  a  6ona 
fide  holder,  to  show  that  the  note  was  wrongfully  or  fraud- 
ulently obtained,  without  attempting  to  distinguish  between 
cases  where  the  maker  has  actually  and  voluntarily  parted 
with  the  possession  of  the  note,  and  those  where  he  has  not 

"  We  do  not  assert  that  the  general  rule  we  are  discussing— 
that '  where  one  of  two  innocent  parties  must  suffer,'  etc, 
must  be  confined  exclusively  to  the  cases  where  a  confidence 
has  been  placed  in  some  other  person  (in  reference  to  deliv- 
ery) and  abused. 

\  "There  maybe  cases  where  the  culpable  negligence  or 
recklessness  of  the  maker  in  allowing  an  undelivered  note 
to  get  into  circulation  might  justly  estop  him  from  setting 
up  non-delivery ;  as  if  he  were  knowingly  to  throw  it  into 
the  street,  or  otherwise  leave  it  accessible  to  the  public, 
with  no  person  present  to  guard  against  its  abduction 
under  circumstances  when  he  might  reasonably  apprehend 
that  it  would  be  likely  to  be  taken." 

It  is  quite  clear  to  us  that  the  court  erred  In  sustaining 
the  demurrer  to  the  third  paragraph  of  the  answer  and 
in  overruling  the  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  grant  a 
new  trial  and  then  overrule  the  demurrer  to  the  third  par- 
agraph of  the  answer,  and  for  further  proceedings  in  accord- 
ance with  this  opinion. 

S.  K.  Wolfe,  for  appellant 

y.  Y.  Allison,  and  W.  T.  FriecUey,  for  appellee. 
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Practice. — Evidence. — Cross  -  Examinatum  of  Plaintiff. — Where  the  cause 
assigned  in  a  motion  for  anew  trial  was,  that  the  court  erred  in  refusing  to  per- 
mit a  question  to  be  asked  the  plaintiff  on  his  cross-examination,  and  there 
wss  no  evidence  showing  that  the  question  was  as  to  matters  testified  to  by  the 
witness  on  his  examination  in  chief; 

Jleld^  that  the  overruling  of  the  motion  was  not  error. 

Same. — Damages  on  Affirmance, — Stay  of  Execution, — Damages  cannot   be 
given  in  the  Supreme  Court  on  a£firmance,  unless  there  has  been  a  stay  of 
execution. 
642 

APPEAL  from  the  Montgomery  Circuit  Court. 

Downey,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant,  to  recover  the  value  of  a  house  and  furniture 
therein  of  tlie  appellee,  which  it  is  alleged  was  negligently 
set  on  fire  by  sparks  from  a  locomotive  of  the  appellant. 
The  issue  was  formed  by  a  general  denial  of  the  complaint. 
There  was  a  trial  by  a  jury,  a  verdict  for  the  plaintiflfj  a 
motion  for  a  new  trial  overruled,  and  judgment  on  the  ver- 
dict, 

The  only  alleged  error  properly  assigned  is  the  refusal  of 
the  court  to  grant  a  new  trial. 

There  is  a  bill  of  exceptions  showing  that  "  after  the 
plaintiff  had  been  examined  in  chief,  as  a  witness  in  his  own 
behalfjthe  attorney  for  the  defendant  asked  him  the  following 
question,  on  cross-examination,  to  wit:  'How  much  was 
the  fann,  upon  which  the  house  stood,  about  which  you  have 
testified,  depreciated  in  value  by  the  burning  of  said 
house?'"  The  court,  on  objection  by  the  plaintiff,  refused 
to  allow  the  question  to  be  answered. 

No  point  is  discussed  or  insisted  upon,  except  as  to  the  ; 
refusal  of  the  court  to  allow  the  answer  to  this  question  on  ' 
cross-examination. 

Although  the  question  to  the  witness  assumes  that  he  had 
testified  about  the  house,  it  does  not  appear  what  his  testi- 
mony was,  or  that  the  question  asked  was  relevant  to  the 
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matter  concerning  which  the  witness  had  given  evidence  in 
his  examination  in  chief.  A  cross-examination  must  be 
limited  to  the  matters  about  which  the  witness  has  testified 
in  his  first  examination.  The  court  may  have  refused  to 
allow  the  witness  to  answer  the  question  because  the  cross- 
examination  attempted  did  not  conform  to  this  rule. 

We  are  asked  by  counsel  for  the  appellee  to  give  dam- 
ages on  the  affirmance  t)f  the  judgment.  But  we  cannot 
do  this,  for  the  reason  that  it  does  not  appear  that  there 
has  been  any  stay  of  execution  in  the  case,  either  by  the 
execution  of  an  appeal  bond,  or  by  obtaining  a  supersedeas 
and  giving  bond.  It  is  only  in  such  cases  that  damages 
can  be  awarded  on  an  affirmance  of  the  judgment  by  this 
court.    2  G.  &  H.  276,  sec.  569. 

The  judgment  is  affirmed,  with  costs. 

y.  C.  Blacky  p.  S.  Kennedy,  and  JV.  T.  Brusk,  for  appel- 
lant 

y.  McCabe  and  T.  Patterson^  for  appellee. 


Cutler  v.  The  State. 

VrkCtiCE^^Affidavii  for  dmtinuance.—Itlnns  of  Witness. -^AHackmenL — 
Where,  in  a  criminal  action,  an  affidavit  for  a  continuance  shows  that  witnesses 
who  have  been  duly  summoned,  are  prevented  from  attending  court  by  dck- 
ness,  it  is  proper  to  refuse  to  issue  an  attachment  for  them.  The  fact  of  the 
illness  of  the  witnesses  may  be  proved  by  the  affidavit  of  the  defendant  or 
of  any  one  else  having  knowledge  of  the  matter. 

Same. — Truth  of  Facts  Stated. — Appeal. — ^Where  the  defendant  in  a  craninal 
action,  moving  for  a  Continuance  on  account  of  the  absence  of  witnesses, 
shows  the  competency  of  the  witnesses,  the  materiality  of  their  testimony^ 
that  they  have  been  duly  and  legally  summoned,  and  the  other  facts  spedally 
required  by  the  statute,  he  is  entitled  to  a  continuance  without  regard  to  the 
cause  of  their  absence.  The  court  must  decide  the  motion  for  a  oontinaance 
upon  the  facts  stated  in  the  affidavit  alone,  accepting  the  same  as  true;  and 
on  appeal  this  court  will  not  look  at  the  evidence  given  on  the  trials  but  to 
the  affidavit  alone. 
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I 

APPEAL  from  the  Newton  Circuit  Court. 

BusKiRK,  J. — ^The  appellant  was  indicted  in  the  White  Cir- 
cuit Court,  for  the  larceny  of  a  heifer,  which  was  alleged  to 
be  the  personal  property  of  Amos  Lulry.  The  venue  was 
changed  to  tlie  Newton  Circuit  Court,  where  the  cause  was 
tried  by  a  jury  and  resulted  in  a  verdict  of  guilty.  The 
court  overruled  a  motion  for  a  new  trial,  and  rendered  judg- 
ment on  the  verdict. 

The  appellant  has  assigned  for  error  the  overruling  of  his 
motion  for  a  new  triaL 

The  first  reason  assigned  for  a  new  trial  was  the  refusal  of 
the  court  to  continue  the  cause  upon  the  application  of 
appellant  supported  by  his  affidavits.  The  motion  and  affida- 
vits are  properly  in  the  record  by  a  bill  of  exceptions.  The 
first  affidavit  was  filed  on  the  5th  day  of  June,  1873,  and  a 
continuance  was  asked  on  account  of  the  absence  of  Daniel 
Hickman,  Lorin  Cutler,  and  Elizabeth  Cutler,  by  whom 
appellant  proposed  to  prove  that  the  heifer  in  controversy 
never  was  the  property  of  Amos  Lucy ;  that  said  heifer  had 
been  calved  tho  property  of  one  George  Cutler,  who  had 
sold  the  same  to  Lorin  Cutler,  who  had  sold  the  same  to 
appellant  a  short  time  before  he  had  sold  her  to  Martin 
Witz.  It  was  further  shown  by  the  affidavit  and  return  of 
the  sherif]^  that  such  absent  witnesses  had  been  duly  and 
legally  summoned.  It  was  further  shown  by  the  affidavit  that 
such  witnesses  were  prevented  from  attending  court  by  sick- 
ness. All  the  statutory  requirements  were  complied  with. 
The  court  refused  to  continue  the  cause,  but  postponed  the 
trial  thereof  until  the  loth  day  of  said  month. 

On  the  loth  day  of  the  month  the  appellant  filed  another 
affidavit,  in  which  it  was  shown  that  Daniel  Hickman  had  so 
far  recovered  as  to  be  present  in  court,  but  that  Lorin  and 
Elizabeth  Cutler  were  still  unable  to  attend,  by  reason  of 
their  continued  sickness ;  that  although  a  part  of  the  facts 
stated  in  the  affidavit  of  June  5th  are  known  to  the  witness 
Daniel  Hickman,  the  said  witnesses,  Lorin  Cutler  and  Eliza- 
beth Cutler,  are  fully  acquainted  with  all  the  facts  respecting 
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the  ownership  of  said  heifer,  and  will,  if  their  attendance 
can  be  procured,  testify  to  the  pedigree,  description,  and 
ownership  of  said  heifer,  as  stated  in  his  previous  affidavit. 
All  the  averments  required  by  the  statute  were  contained  in 
this  affidavit.  The  court  overruled  the  motion,  refused  to 
continue  the  cause,  and  required  the  appellant  to  go  to  trial, 
in  the  absence  of  such  witnesses. 

After  the  cause  was  postponed  on  the  5th  day  of  June, 
the  appellant  asked  the  court  to  order  attachments  for  such 
absent  witnesses,  which  the  court  refused  to  do ;  and  this 
rulfng  is  complained  of  by  appellant.  We  have  been  fur- 
nished with  a  brief  by  the  prosecuting  attorney  of  the  cir- 
cuit where  the  case  was  tried,  in  which  it  is  insisted  that  the 
court  properly  refused  to  order  an  attachment,  because  no 
affidavit  was  filed  making  specific  charges  against  such  wit- 
nesses, as  for  contempt;  and  we  are  referred  to  Wldtfefn  v. 
The  State y  36  Ind.  196,  as  supporting  such  position.  No  such 
question  was  involved  or  decided  in  that  case.  In  that  case 
the  court  ordered  an  attachment  against  Whittem^  who  was 
a  defendant  in  an  action  for  seduction,  for  the  forcible  abduc- 
tion of  the  female  infant  plaintiff,  and  who  had  been  subpoe- 
naed as  a  witness.  We  held  that  the  proceeding  against  Whit- 
tern  was  for  a  constructive  criminal  contempt,  and  that  the 
court  had  no  right  to  order  an  attachment  without  an  affida- 
vit specifically  setting  forth  the  facts  i^owing  the  contempt. 
Our  ruling  in  that  case  in  no  manner  changes  the  rules  of 
law  and  practice  as  to  attaching  witnesses  for  a  failure  to  6bey 
the  process  of  the  court.  The  ruling  of  the  court  below, 
in  the  present  case,  in  refusing  to  order  an  attachment,  was 
clearly  right,  for  the  reason  that  the  affidavit  of  appellant 
showed  that  they  were  prevented  from  attending  by  severe 
sickness. 

It  is  insisted  by  counsel  for  appellee,  that  the  court  cor- 
rectly refused  a  continuance  of  the  cause,  because  the 
appellant  did  not  file  the  affidavit  of  some  respectable  physi- 
cian, showing  the  nature  and  extent  of  the  sickness  of  the 
witnesses  for  whose  absence  .  the  continuance  was  asked. 
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The  position  is  wholly  untenable.  If  it  was  necessary  to 
show  that  the  witnesses  were  prevented  from  attending  court 
by  reason  of  sickness,  the  fact  might  be  shown  by  the  affi- 
davit of  the  appellant  or  any  other  person  who  knew  the 
fact  We  know  of  no  principle  of  law  or  rule  of  practice 
which  requires  the  affidavit  of  a  physician  to  show  the  sick- 
ness of  a  witness. 

But  the  right  of  the  appellant  to  a  continuance  did  not  in 
any  respect  depend  upon  the  question  of  whether  the  absent 
witnesses  were  prevented  from  attending  court  by  reason  of 
sickness.  When  the  appellant  had  shown  the  competency 
of  the  witnesses,  the  materiality  of  their  testimony,  that  they 
had  been  duly  and  legally  summoned,  and  the  other  facts 
specially  required  by  the  statute,  he  was  entitled  to  a  contin- 
uance, without  any  reference  to  whether  they  were  prevented 
from  being  present  by  sickness.  The  fact  of  their  absence, 
and  not  the  cause  of  such  absence,  entitled  him  to  a  contin- 
uance. 

It  is  next  insisted  that  the  court  committed  no  error  in 
overruling  the  application  for  a  continuance,  for  the  reason 
that  there  were  other  witnesses  present  in  court  who  testi- 
fied to  the  same  facts  which  were  expected  to  be  proved  by 
the  absent  witnesses.  The  court  below  was  bound  to  decide 
the  motion  for  a  continuance  upon  the  facts  stated  in  the 
affidavits.  The  court  below  had  no  right  to  receive  counter 
affidavits,  but  was  conclusively  bound  to  take  the  facts  stated 
in  the  affidavit  to  be  true. 

In  determining  whether  the  court  erred  in  refusing  a  con- 
tinuance, we  look  alone  to  the  affidavits,  and  cannot  exam- 
ine the  evidence  in  the  record,  to  see  whether  the  appel- 
lant was  or  was  not  injured  by  such  refusal.  The-credibility 
of  the  witnesses,  and  the  weight  which  should  have  been 
given  their  testimony,  were  questions  which  belonged 
exclusively  to  the  jury. 

In  passing  upon  the  sufficiency  of  the  affidavits,  we  have 
no  right  to  look  to  the  evidence,  to  determine  whether  the 
^pellant  was  or  was  not  guilty.    If  the  facts  stated  in  the 
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affidavit  had  been  proved,  the  result  might  have  been  veiy 
different,  for  if  it  was  true  as  therein  stated,  that  the  property 
alleged  to  have  been  stolen  never  was  the  property  of  the 
person  named  in  the  indictment,  but  was  the  property  of 
the  appellant  at  the  v^acy  time  when  it  is  charged  he  had 
stolen  it,  he  was  not  and  could  not  have  been  guilty. 

It  is  quite  clear  to  us  that  the  court  erred  in  refusing  to 
continue  the  case,  for  which  error  the  judgment  must  be 
reversed.   See  jFenks  v.  Tlie  State,  39lnd.  i. 

The  judgment  is  reversed;  and  the  cause  is  remanded  for 
another  trial.  The  clerk  will  immediately  direct  the  warden 
of  the  northern  state  prison  to  return  the  prisoner  to  the 
jail  of  Newton  county. 

5.  A.  Huff,  C.  H.  Test,  and  D.  V.  Bums,  for  appellant. 

y.  C.  Denny,  Attorney  General,  and  5.  P.  Thompson,  for 
the  State. 


Arnold  v.  Norton  ?t  al. 

BKACncE.— TfM^.— Ciftf^  Dropped  from  Docket  hy  AGstoMe.^Mtictf^ 
Where,  in  a  case  pending^  ia  the  circuit  court,  on  account  of  tiie  judge  havixig 
been  of  counsel  therein  a  judge  of  the  common  pleas  court  was  calledin,  and 
a  time  was  fixed  for  the  trial,  but  the  judge  called  failed  to  attend  ; 

Held,  that  the  case  should  hare  been  continued  on  the  general  docket  of  the 
circuit  court  by  the  clerk ;  and  he  having,  by  mistake,  dropped  it  from  that 
docket,  and  entered  it  upon  the  common  pleas  docket,  from  which  it  was 
struck  on  motion,  he  should  have  re-entered  it  upon  the  circuit  court  docket, 
and  on  failure  to  do  so  should  have  been  so  ordered  by  the  court,  on  motion 
of  a  party,  without  any  notice  being  required  to  be  given  the  other  party* 

APPEAL  from  the  Vigo  Circuit  Court. 

OsBORN,  C.  J. — ^The  record  in  this  case  shows  that  at  the 
September  term  of  the  Vigo  Circuit  Court  for  the  year  1 868, 
an  order  was  made  stating  that  the  judge  of  that  court  hav- 
ing been  of  counsel  in  the  cause^  it  was  set  down  for  hearing 
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before  Hon.  John  T.  Scott,  Judge  of  the  Vigo  Common 
Pleas  Court,  at  a  special  term  on  the  fifth  day  of  January, 
1869;  that  the  clerk  by  mistake  docketed  the  action  in  the 
common  pleas  court,  and  that  the  court  ordered  it  stricken 
from  its  docket;  that  Judge  Scott  failed  to  preside  as  judge 
of  the  circuit  court  on  the  day  fixed  therefor;  that  in  Octo- 
ber, 1 869,  the  appellant,  who  was  the  plaintifT  below,  moved 
the  circuit  court  to  reinstate  the  cause  upon  the  docket, 
which  motion  was  overruled.  She  excepted,  and  has  appealed 
from  the  judgment  overruling  her  motion. 

The  appellees  insist  that  the  bill  of  exceptions  setting  out 
the  affidavit  in  support  of  the  motion  is  not  properly  in  the 
record.  It  appears  by  the  record  of  the  proceedings,  that 
when  the  motion  to  reinstate  was  overruled,  the  appellant 
excepted  and  filed  her  bill  of  exceptions,  which  was  signed 
and  made  a  part  of  the  record  in  the  case.  Counsel  seem  to 
have  overlooked  that  entry. 

The  appellees  also  insist  that,  inasmuch  as  the  cause  *had 
been  dropped  from  the  docket  for  a  term  of  the  court,  it 
could  not  be  again  entered  upon  the  docket,  and  if  it  could, 
that  the  defendant  was  entitled  to  notice  of  the  motion. 

When  Judge  Scott  failed  to  appear  on  the  day  fixed  foe 
the  trial  of  the  cause,  it  was  not  thereby  discontinued,  but 
it  passed  to,  and  was  by  operation  of  law  upon,  the  general 
docket  of  the  circuit  court,  and  the  clerk  should  have 
entered  it  as  one  of  the  continued  causes.  The  mistake  of 
the  clerk  in  transferring  the  cause  to  the  court  of  common 
pleas,  and  his  failiire  to  enter  it  upon  the  docket  of  the 
circuit  court,  ought  not  to  prejudice  the  plaintiff.  If  he 
refused  or  failed  to  place  the  case  upon  the  docket,  ^t  was 
proper  to  move  the  court  to  have  the  entry  made,  and  no 
notice  of  such  motion  was  necessary.  The  case  was  in 
court,  and  ought  to  be  upon  the  docket.  If  the  judge  had 
been  of  counsel  in  the  cause,  he  could  fix  a  time  and  call 
another  judge  to  hear  the  motion  and  try  the  cause.  Single- 
ton  V.  IHdgcon,  21  Ind.  118. 

No  question  is  made  about  the  judge.    The  facts  stated 
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in  the  affidavit  and  the  record  show  that  the  motion  should 
have  been  granted. 

The  judgment  of  the  said  Vigo  Circuit  Court  is  reversed, 
with  costs,  with  instructions  to  sustain  the  motion  to  rein- 
state said  action  and  enter  it  upon  the  docket  of  said  court, 
and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

7.  W.  Gordon,  P.  H,  Ward,  T.  M.  Browne,  R.  N.  Lamb, 
and  y.  N.  Kimball,  for  appellant. 

y.  M.  Allen,  W.  Mack,  and  J.  W.  Davis,  for  appellees. 


42    250 
144    488 
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Pleading. — Omtesi  of  WiB, — ^The  proceediDg  to  contest  a  will  is  statutoiy; 
and  the  itatnte  (2  G.  &  H.  559,  sec.  39)  providing  that  any  person  maef 
**  contest,"  etc.,  "  by  filing  in  the  proper  court  his  allegation  in  writing,  veri- 
fied by  his  affidavit  setting  forth,"  etc.,  is  complied  with  when  the  complaint 
has  been  sworn  to  by  any  one  or  more  of  the  plainti&. 

Same. — Unsound  Mind, — In  a  proceeding  to  contest  a  will,  the  general  all^a- 
tion  that  the  testator  was  of  unsound  mind  includes  every  species  of  unsound- 
ness of  mind« 

Same. —  Wm, — Undue  Mxecution  of. — In  such  proceeding,  the  allegation  that 
the  will  was  unduly  executed  includes  duress,  fraud,  and  whatever  else  goes 
to  show  undue  execution. 

Same. — Parties, — Defect  of, — ^A  demurrer  to  a  complaint  on  the  ground  of  a 
defect  of  parties  defendants  should  be  overruled,  where  it  is  not  shown  who 
ought  to  be  made  defendants. 

Practice. — Return  of  Verdict, — Clerk* — The  clerk  of  a  court  cannot,  by  agree- 
ment of  the  parties  to  an  action,  in  the  absence  of  the  judge,  preside  at  the 
return  of  the  verdict  and  during  the  polling  of  the  jury,  receive  the  verdict, 
and  discharge  the  jury. 

Jurisdiction. — Circuit  Court. — Court  of  Common  Pleas. — Change  of  Venue, — 
A  proceeding  to  contest  a  will  is  required  to  be  commenced  in  the  court  of 
conmion  pleas,  but  the  transfer  of  the  same  from  the  common  pleas  to  the 
circuit  court  may  be  presumed  to  be  governed  by  the  statute  providing  for 
change  of  venue  to  the  circuit  court. 

Same. — ^The  parties  to  such  a  proceeding  in  the  court  of  common  pleas,  having 
agreed  of  xeoord  that  the  prooeeding  should  be  transferred  to  the  drcnit 


MAY  TERM,  i«73.  251 

Wiilett  H  al.  v.  Porter  tt  at. 

\ 

court,  which  had  jurisdiction  of  the  subject-matter,  and  in  the  latter  court 
having  appeared  and  gone  to  trial  without  objection,  could  not  afterward 
object  that  the  transfer  had  been  erroneously  granted. 

Practice. — Evidence, — Immaterial  matter  in  a  complaint  may  be  struck  out  on 
motion,  or  evidence  offered  in  support  of  it  may  be  rejected. 

Evidence. — In  a  proceeding  to  contest  a  will  on  the  ground  of  the  unsoundness 
of  mind  of  the  testator  and  the  imdue  execution  of  the  will,  evidence  of  the 
amount  of  property  the  widow  owned  when  she  married  the  testator  was  held 
inadmissible. 

Same. — In  such  a  proceeding,  evidence  is  inadmissible,  that  the  widow  in  the 
lifetime  of  the  testator,  after  the  will  was  made,  filed  a  petition  for  divorce 
from  the  testator,  then  her  husband,  which  was  pending  at  the  tune  of  his  death. 

APPEAL  from  the  Hancock  Circuit  Court. 

Downey,  J. — ^This  was  a  proceeding  to  contest  and  set 
aside  the  will  of  Isaac  Wiilett,  deceased,  and  the  probate 
thereof,  instituted  by  the  appellees,  who  are  children  and 
grandchildren  of  the  deceased,  against  the  appellants,  who 
are  the  widow  and  certain  others  of  his  grandchildren. 

The  widow,  it  is  alleged,  was  the  second  wife  of  the  deceased. 
The  complaint  is  in  one  paragraph. 

It  is  alleged  that  ^t  the  time  of  the  marriage  of  the  deceas- 
ed to  the  said  Selinda,  his  last  wife,  hi^  property  was  worth 
abput  seventeen  thousand  dollars,  while  hers  was  worth 
about  fifty  or  seventy-five  dollars,  he  having  the  children 
and  grandchildren  mentioned  in  the  compldnt;  that  in 
1859  he  became  afflicted  with  hemiplegia^  losing  entirely  the 
use  of  one  side  of  his  body,  and  became  sick,  weak,  help* 
less,  and  of  unsound  mind,  and  remained  so  until  the  day 
of  his  death,  which  was  the  fourth  of  April,  1867.  It  is 
charged  that  Selinda,  contriving  and  intending  fraudulently  to 
deprive  the  said  plaintiffs  of  their  inheritance,  and  to  pro- 
cure and  appropriate  the  same  exclusively  to  herself  and 
her  heirs  forever,  did  on  the  i8th  of  October,  1864,  falsely 
and  fraudulently  influence,  induce,  persuade,  and  procure  the 
said  Isaac  Wiilett  to  make  and  cause  to  be  made  and  exe- 
cuted the  will  in  question;  that  the  making  of  said  will 
was  procured  by  persuasion,  undue  influence,  fraud,  and 
deceit ;  that  at  the  time  of  the  making  of  said  will,  the 
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deceased  was  sick,  weak,  and  debilitated  with  age  and  hem- 
iplegia, one  side  of  his  body,  including  one  side  of  his  head, 
one  arm  and  leg  paralyzed,  and  he  almost  helpless  in  body, 
and  weak  and  unsound  in  mind  and  memory,  for.  a  long 
time  before,  at  the  time  of  making  the  will,  and  remained 
so  until  his  death;  that  immediately  after  the  making 
of  said  will,  the  said  Selinda  ordered  and  directed  one 
Henry  Dunn,  a  witness  thereto,  never  to  talk  about  or 
speak  of  the  will,  and  herself  took  possession  of  the 
same  and  kept  it  concealed  from  the^  plaintiffs,  and  soon 
afterward  commenced  complaining  of  and  expressing  dis- 
satisfaction with  said  deceased,  his  home,  and  society,  and 
abandoned  him  in  his  affliction,  and  brought  an  action  in 
the  Hancock  Circuit  Court  for  a  divorce  and  alimony,  which 
was  pending  and  untried  at  the  time  of  his  death ;  that  on 
the  next  day  after  the  deceased  was  buried,  she  had  said  will 
proved  by  the  witness  Dunn,  and  had  the  same  recorded ; 
wherefore,  etc.  By  the  will,  a  copy  of  which  is  in  the  rec- 
ord, the  deceased  devised  to  four  of  his  grandsons  forty 
acres  of  land  each,  the  devise  to  each  one  to  take  effect 
when  he  arrived  at  the  age  of  twenty-one  years.  To  his 
wife  he  gave  the  residue  of  his  estate,  "to  have  and  to  hold 
the  same  to  her,  her  executors,  administrators  and  assigns, 
absolutely  and  forever." 

Subsequently,  the  plaintiffs  amended  their  complaint  by 
alleging  as  new  objections  to  the  will,  that  "  it  was  not  duly 
executed,  but  was  unduly  executed ;  that  the  deceased,  at  the 
time  of  executing  it  was  of  unsound  mind,  and  that,  after  the 
making  of  the  will,  when  he  was  in  a  sound  state  of  mind.  In 
1865,  with  the  intention  of  revoking  and  destroying  the  same, 
he  requested  his  said  wife  to  hand  the  same  to  him^  and  that 
she,  to  deceive,  cheat,  and  defraud  the  children  and  heirs  of  the 
deceased,  and  to  mislead  and  deceive  her  husband,  falsely  pre- 
tended to  deliver  the  same  to  him,  but  in  fact  delivered  to 
him  another  and  different  paper,  which  he  believed  to  be  the 
said  will,  and  that  he  so  believing,without  examining  it,  with 
the  intention  of  revoking  and  destroying  the  same^  threw  the 
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same  into  the  fire,  to  be  consumed  thereby,  and  which  paper 
was  then  and  there  consumed ;  and  he  ever  afterward  believed 
that  he  had  revoked  and  destroyed  the  same  in  the  manner 
stated;  wherefore,"  etc.  The  complaint  and  amendments 
thereof  are  verified  by  Thomas  Osbom  only,  one  of  the  plain- 
tiffs. 

The  defendants  moved  the  court  to  dismiss  the  action  as 
to  all  the  plaintiffs  who  had  not  sworn  to  the  complaint ;  but 
their  motion  was  overruled,  and  they  excepted  by  bill  of 
exceptions. 

The  defendants  demurred  to  the  complaint,  for  the  reasons 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  because  the  same  was  not  verified  by  the  affidavits 
of  the  plaintifis,  and  because  there  was  a  defect  of  parties 
defendants.  This  demurrer  was  overruled,  and  the  defendants 
then  answered  by  a  general  denial  of  the  complaint  The 
cause  was  tried  by  a  jury,  and  there  was  a  general  verdict 
for  the  plaintifis,  with  answers  to  certain  interrogatories. 

The  defendants  objected  to  the  verdict,  and  moved  to  set 
it  aside,  and  for  a  venire  de  ncwo,  on  the  grounds,  i.  It 
was  not  the  verdict  and  finding  of  each  of  said  jurors.  2. 
Because,  on  the  return  of  the  verdict^on  polling  the  jury,  one 
of  them  answered  that  he  consented  to  it,  "but  it  was  not 
as  he  wished,''  and  on  the  question  being  repeated,  refused 
to  answer ;  and  thereupon  the  defendants  moved  that  the  jury 
be  directed  to  retire  to  their  room  and  consider  further  of 
their  verdict,  to  which  the  plaintifis  objected,  and  the  court 
refused  to  order  the  jury  to  retire,  and  said  paper  was  received 
by  the  clerk  as  the  verdict  of  the  jury.  3.  Because,  on 
Saturday  morning  of  the  day  on  which  said  verdict  was 
returned  by  the  jury,  the  judge  of  the  court  not  being  a  resi- 
dent of  said  county,  it  was  not  convenient  for  him  to  remain 
over  Sunday ;  it  was  therefore  agreed  by  the  attorneys  for 
the  parties,  that  the  clerk  of  said  court  should  receive  the 
verdict  instead  of  the  court,  in  the  presence  of  the  parties 
and  attorneys ;  that  the  jury,  in  the  afternoon  of  said  day, 
returned  said  verdict  to  the  clerk  of  said  courts  in  the  court 
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room,  in  the  presence  of  the  parties  and  the  attorneys,  and 
thereupon  the  defendants  proceeded  to  poll  the  jury;  and 
upon  polling  them,  one  of  jurors  refused  to  answer  that  the 
verdict  was  his  verdict,  and  the  jury  was  discharged.  These 
objections  and  motion  were  overruled.  The  defendants  then 
moved  the  court  to  grant  them  a  new  trial,  which  motion 
was  also  overruled.  They  then  moved  in  arrest  of  judgment, 
because  the  court  had  no  jurisdiction  of  the  subject-matter 
of  the  action,  and  this  motion  was  also  overruled.  The 
court  then  rendered  final  judgment  setting  aside  the  will  and 
the  probate  thereof,  from  which  the  defendants  appealed  to 
this  court. 

Among  the  errors  properly  assigned  are  the  following : 

1.  The  refusal  of  the  court  to  dismiss  the  action  as  to  the 
plaintiffs  who  had  not  sworn  to  the  complaint. 

2.  The  refusal  to  order  a  venire  de  novo. 

3.  Overruling  the  motion  in  arrest  of  judgment. 

4.  Overruling  the  motion  for  a  new  trial 

5.  The  court  erred  in  overruling  the  defendants'  demurrer 
to  the  complaint 

Properly,  we  should  dispose  of  the  last  assigned  error 
first.  Counsel  for  the  appellants  contend  that  the  complaint 
is  in  four  paragraphs,  and  they  seek  to  attack  it  in  that  form. 
We  do  not  think  it  can  be  regarded  as  containing  more  par- 
agraphs than  one.  We  think  it  sufficiently  alleges  the 
unsoundness  of  mind  of  the  testator,  and  the  undue  execu- 
tion of  the  will,  the  first  of  which  includes  every  species  of 
unsoundness  of  mind,  and  tfie  last  includes  duress,  fraud,  or 
whatever  else  goes  to  show  undue  execution.  Kenworthy  v. 
Williams^  5  Ind.  375  ;  Reed  v.  Watson^  27  Ind.  443.  There 
are  some  immaterial  matters  stated  in  the  complaint.  The 
«  part  of  the  complaint  relating  to  the  attempted  revocation 
of  the  will  seems  to  have  been  rendered  unimportant  by  the 
finding  of  the  jury  as  to  that  part  of  the  case  in  favor  of  the 
defendants.  See  Runklev,  Gates^  11  Ind.  95.  If  there  was 
a  defect  of  parties  defendants,  it  is  not  shown  who  else  ought 
to  have  been  defendants. 
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Next  in  order,  we  should  consider  the  first  alleged  error ; 
that  is,  the  refusal  of  the  court  to  dismiss  the  action  as  to 
the  plaintiffs  who  had  not  sworn  to  the  complaint.  The  pro- 
ceeding to  contest  the  validity  of  a  will  is  statutory.  What 
the  statute,  by  a  fair  construction,  requires,  must  be  done,  in 
order  to  sustain  the  proceeding.  Any  person  may  contest 
the  validity  of  any  will,  or  resist  the  probate  thereof,  at  any 
time  within  three  years  after  the  same  has  been  offered  for 
probate,  by  filing  in  the  proper  court  his  allegation  in  writ- 
ing, verified  by  his  affidavit,  setting  forth,  etc.  2  G.  &  H. 
559,  sec.  39.  The  allegation  of  the  party  contesting  must 
be  verified  by  his  affidavit.  This  requirement  of  the  statute, 
in  the  opinion  of  a  majority  of  the  court,  is  complied  with 
when  the  complaint  has  been  sworn  to  by  any  one  or  more 
of  the  plaintiffs. 

The  next  question  relates  to  the  refusal  of  the  court  to 
set  aside  the  verdict  of  the  jury  and  award  a  venire  de  novo. 
The  facts  relied  upon  in  the  motion  are  shown  by  the  bill 
of  exceptions  to  be  true.  Were  we  to  sanction  the  practice 
resorted  to  in  this  case,  in  thus  substituting,  even  by  the 
agreement  of  counsel,  the  clerk  of  the  court,  or  some  one 
else,  in  the  place  of  the  judge  of  the  court,  and  hold  that 
such  person  could  legally  hold  the  court,  preside  at  the  return 
of  the  verdict  and  during  the  polling  of  the  jury,  receive  the 
verdict,  and  discharge  the  jury,  we  should  never  know  where 
to  stop.  We  must  hold  that  the  verdict,  under  the  circum- 
stances shown,  without  reference  to  the  answer  of  the  juror 
as  to  his  dissatisfaction  with  it,  was  wholly  invalid,  and  that 
the  court  should  have  set  it  aside  and  awarded  a  venire  facias 
dt  novo.  See  Trout  v.  West^  29  Ind.  51.  The  policy  of  our 
legislation  allowing  the  judges  of  the  courts  to  depute  some 
one  els?  to  act  in  their  place  is  not  so  clearly  beyond  ques- 
tion as  to  justify  any  wide  departure  from  the  terms  of  those 
enactments. 

We  arc  unable  to  see  any  merit  in  the  motion  in  arrest 
of  judgn>cnt.  The  ground  of  the  motion  was  the  supposed 
want  of  jurisdiction  of  the  court  of  the  subject-matter  of  the 
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action.  It  is  true  that  the  statute  required  the  action  to  be 
commenced  in  the  common  pleas,  and  not  in  the  circuit 
court.  The  action  was  commenced  in  the  common  pleas, 
but  by  agreement  of  the  parties  it  was  transferred  to  the 
circuit  court.  In  some  cases  there  may  be  a  change  of 
venue  from  the  common  pleas  to  the  circuit  court  2  G.  & 
'  H.  21,  sec.  10.  It  may  be  presumed  that  the  case  was  one 
governed  by  this  statute.  Where  the  court  to  which  the  change 
has  been  granted  has  jurisdiction  of  the  subject-matter,  and 
the  parties  have  agreed  to  the  change,  the  agreement  entered 
of  record  gives  jurisdiction  to  the  court  to  which  the  change 
is  taken ;  and  if  the  parties  appear  and  go  to  trial,  without 
making  any  objection,  as  in  this  case,  they  can  not  afterward 
object  that  the  change  was  erroneously  granted,  yudah  v. 
The  Trustees  of  Vincennes  University^  23  Ind.  272;  Gar- 
net^s  AdffCr  v.  Boards  27  Ind.  323. 

Next,  as  to  the  questions  which  arise  out  of  the  overrul- 
ing of  the  motion  "for  a  new  trial.  We  do  not  propose  to 
examine  all  these  questions. 

The  plaintiffs  were  allowed  to  prove,  over  the  objection 
of  the  defendants,  the  amount  of  property  which  the  widow 
owned  at  the  time  of  her  marriage  to  the  deceased.  This 
is  one  of  the  immaterial^  matters  alleged  in  the  complaint, 
and  it  was  proper  for  the  defendant  either  to  move  to  have 
it  stricken  out  or  to  object  to  any  evidence  offered  in  sup- 
port of  it.  If  there  was  any  legal  reason  why  this  evidence 
should  have  been  admitted,  we  do  not  see  it.  We  think  it 
was  inadmissible. 

The  court  also,  over  the  objection  of  the  arfendants, 
admitted  in  evidence  the  petition  for  a  divorce  which  had 
been  filed  by  the  said  Selinda  against  her  husband,  and  which 
was  pending  at  the  time  of  his  death.  The  proceeding  for 
a  divorce  was  commenced  some  time  after  the  will  was 
made.  We  are  unable  to  see  what  bearing  it  could  have 
upon  the  real  questions  involved  in  this  case,  and  think  it 
was  improperly  admitted.  It  may  have  misled  the  jury,  to 
the  prejudice  of  the  appellants. 
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The  judgmeat  is  reversed,  with  costs,  and  the  cause  reman- 
ded, with  instructions  to  grant  a  new  trial. 

W.  March,  W.  R.  Hough,  and  A.  W.  Hough,  for  appel- 
lants. 


Hassblman  et  al.  v.  Allen  et  al.  \w  m 

FlUkcncE. — Special  Fmdit^, — Where  a  special  finding  of  facts  is  made  by  the 
couxt,  not  having  been  demanded  by  either  party,  it  will  not  be  considered  oa 
appeal  as  being  more  than  a  general  finding. 

Dowza. — Assignment  of . — Demand, — Time  of, — ^Under  the  Statute  of  1843, 
p.  804,  sec.  67,  the  persons  entitled  to  the  freehold  were  not  liable  to  an  action 
for  the  assignment  of  dower,  until  thirty  days  after  demand  for  such  assign- 
ment Accordingly,  where  the  evidence  tailed  to  show  when  the  demand  was 
made,  there  could  be  no  recovery* 

APPEAL  from  the  Madisoji  Circuit  Court 
OsBORN,  C.  J. — On  the  20th  day  of  September,  1870, 
the  appellants  filed  their  complaint  and  commenced  an  action 
against  the  appellees.  l*he  complaint  alleges,  that  in  1852,. 
Seth  Smith  died  intestate,  seized  in  fee  simple  of  certaim 
land  situate  in  Madison  county,  which  is  described  in  the 
complaint;  that  he  left  surviving  him  Sarah  D.  Smith,  his- 
widow,  and  three  children.  The  children  are  the  appellees^ 
and  were  the  defendants  below.  It  is  further  alleged,  that 
in  January,  1868,  the  appellants  recovered  a  judgment  in  the- 
court  of  common  pleas  of  Madison  county  against  Sarah  D. 
Smith,  the  widow,  for  ^65.14,  and  a  decree  to  sell  all  of  her 
interest  in  the  land;  that  a  copy  of  the  decree  was  issued 
by  the  clerk  and  placed  in  the  hands  of  the  sheriff,  under 
which  he  sold  and  conveyed  the  land  to  the  appellants,  in. 
May,  1869;  that  on  the  ist  day  of  September,  1870,  they 
demanded  of  the  appellees  "  that  they  assign  to  them  one- 
third  of  said  real  estate  for  the  life  of  said  Sarah  D.  Smith,, 
Vol.  XLII.— 17 
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as  her  dower  interest  therein,  which  they  refused  to  do."  It 
IS  also  alleged  that  Sarah  is  still  alive.  Prayer  for  the 
appointment  of  commissioners  to  assign  one-third  of  the 
land  to  them  during  her  life,  for  a  judgment  for  damages, 
and  other  proper  relief. 

A  demurrer  was  filed  to  the  complaint,  which  was  over- 
ruled, to  which  exception  was  taken.  The  appellees  then 
filed  an  answer  of  general  denial.  The  cause  was  tried  by 
the  court.  A  special  finding  of  the  facts  and  conclusions  of 
law  appear  in  the  record,  but  as  they  were  not  demanded  by 
either  party,  we  cannot  regard  them  as  legitimately  in  the 
record  under  section  341,  2  G  &  H.  207.  There  is  enough 
in  the  finding,  however,  to  answer  for  a  general  finding  for 
the  appellees. 

The  appellants  moved  the  court  for  judgment  against  the 
appellees  on  the  special  finding,  which  was  overruled,  and 
they  excepted.  They  also  filed  a  motion  for  a  new  trial, 
assigning  several  reasons  therefor,  only  two  of  which  are 
causes  for  a  new  trial:  ist.  The  decision  of  the  court  is 
not  sustained  by  suflScient  evidence ;  and  2d.  The  decision 
of  the  court  is  contrary  to  law. 

Four  errors  are  assigned:  ist.  That  the  court  erred  in 
overruling  the  motion  for  a  new  trial.  The  2d,  3rd,  and 
4th  relate  to  alleged  errors  in  the  action  of  the  court  on  the 
special  finding  and  conclusions  of  law.  They  raise  no  ques- 
tion, for  the  reason  before  stated. 

The  evidence  is  set  forth  in  a  bill  of  exceptions,  by  which 
it  is  established  that  Seth  Smith  died  in  February,  1852, 
seized  in  fee  simple  of  the  real  estate  described  in  the  com- 
plaint, leaving  Sarah  D.  Smith,  his  widow,  and  the  appellees, 
his  only  children ;  that  on  the  26th  day  of  January,  1867, 
the  widow  executed  to  the  appellants  a  mortgage,  with  cove- 
nants of  warranty  in  the  statutory  form,  upon  the  land,  which 
was  duly  acknowledged  and  recorded;  that  at  the  January 
term  of  1868,  of  the  Madison  Common  Pleas,  the  appellants 
recovered  a  judgment  of  foreclosure  of  the  mortgage;  that 
a  copy  of  the  decree  and  order  of  sale  was  issued  by  the 
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clerk  of  the  court,  directed  to  the  sherifT  of  Madison  county, 
by  virtue  of  which  he  sold  and  conveyed  the  land  to  the 
appellants ;  that  before  the  commencement  of  the  action,  the 
appellants  demanded  of  the  appellees  to  make  an  assign- 
ment of  the  dower  interest  of  the  widow,  Sarah  D.,  in  the 
land,  and  that  they  refused  to  do  it.  The  evidence  does  not 
disclose  when  the  demand  was  made.  The  only  witness  on 
that  subject,  W.  R.  Pierse,  testified,  that  '*  before  this  suit 
was  brought,  the  plaintiffs  demanded  of  the  defendants  to 
have  the  dower  assigned  of  the  land  in  controversy,  which 
they  refused  to  do." 

Sec.  67,  Rev.  Stat.  1843,  P-  ^^4,  provided,'  that  if  dower  was 
not  assigned  within  thirty  days,  next  after  demand,  it  might 
be  assigned  by  commissoners  to  be  appointed  by  the  court. 
Section  68  gave  to  the  widow  the  election  to  proceed  by 
bill  in  chancery,  by  petition  and  summons  or  publication. 
It  has  been  frequently  held  by  this  court,  that  no  action 
would  lie  for  an  assignment  of  dower  until  after  demand. 
Dunn  V.  Loder,  5  Blackf.  446;  Boyersv.  Newbanks,  2  Ind.  388; 
Wells  V.  Sprague,  10  Ind.  305.  The  evidence  in  the  case 
does  not  show  that  the  demand  was  made  thirty  days  before 
the  action  was  brought.  Until  that  time  had  elapsed,  those 
entitled  to  the  freehold  were  not  liable  to  an  action.  The 
law  gave  them  that  length  of  time  to  make  the  assignment. 
If  not  done  within  that  time,  the  widow  might  institute  pro- 
ceedings to  have  it  assigned  to 'her. 

The  judgment  of  the  said  Madison  Circuit  Court  is 
affirmed,  with  costs. 

W.  R.  Pierse  and  H.  D.  Thompson,  for  appellants. 

C.  D.  Thompson,  %  L.  Smith,  J.  IV.  Sansierry,  and  E,  B, 
Goodykoontz,  for  appellees. 
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FORSCLOSUBE.-— 4^^«m«ii/  iQ  ReUasi.^ReformoHon  of  InshrumaU^-^To  a 
suit  to  foreclose  a  mortgage  upon  difierent  pieces  of  real  property,  one  of  the 
defendants  answered  that  he  had  purchased  one  piece  of  the  property  mort- 
gaged from  his  co^efendant,  the  mortgagor;  and  in  consideration  of  the  pay* 
ment  of  a  certain  sum  to  the  plaintiff  by  this  defendant,  the  plaintifis  were 
to  release  the  land  from  the  mortgage,  and  the  plaintiff  G.,  for  hinuelf,  signed 
the  deed  conveying  the  property,  but  by  mistake  failed  to  sign  also,  as  had 
been  agreed,  for  his  sisters,  his  co>plaintifis,  whose  agent  he  was.  A  refonn*- 
tion  of  the  deed  was  asked. 

Heldt  on  demurrer,  that  the  facts  entitled  the  defendant  to  a  reformation  of  the  deed, 
but  that  such  reformation  was  not  necessary  to  defeat  the  suit  as  to  the  land 
conveyed. 

Pleading. — Paragrapk.'—^^M^  paragraph  of  an  answer  must  be  complete  ia. 
itself,  and  a  failure  to  describe  the  piece  of  land  sought  to  be  released  from  the 
lien  of  a  mortgage  would  be  a  fatal  defect  in  such  paragraph. 

Mortgage. —  Waste, — Duty  of  Mortgagee  and  Purchaser, — It  is  not  the  duty  of 
either  a  mortgagee  or  the  purchaser  of  the  equity  of  redemption  of  a  part  of 
the  property  mortgaged,  although  it  is  his  right,  to  enjoin  the  committing^ 
of  waste;  and  the  failure  so  to  do  furnishes  no  ground  for  requiring  an 
account  from  the  mortgagee,  at  the  instance  of  such  purchaser,  and  a  credit  upon 
the  mortgage  debt  of  the  amount  of  waste  conmiitted  upon  other  pieces  of 
property  included  in  the  mortgage. 

Practice. — Change  of  Venue, — Rule  of  Court, — ^Unless  a  rule  of  court  limiting 
the  time  for  making  application  for  a  change  of  venue  be  made  a  part  of  the 
record,  this  court  cannot  on  appeal  notice  the  eustence  of  such  a  rule. 

DECREE-«-/v'rm  of, — Judicial SaU, — A  decree  giving  the  plaintiff  the  right  to 
d  irect  the  sale  of  different  pieces  of  property,  on  foreclosure,  is  enxmeous.  Tlie 
court  should  direct  the  order  of  sale  in  the  decree. 

APPEAL  from  the  Ripley  Circuit  Court 

BusKiRK,  J. — ^This  was  an  action  by  the  appellees  against 
Louis  Freyer,  Klatharina  Freyer,  John  H.  Wenkle,  and  the 
appellant.  The  purpose  of  the  action  was  to  obtain  a  fore- 
closure of  a  mortgage  executed  by  Louis  Freyer  and  wife 
to  the  appellees ;  and  John  H.  Wenkle  and  appellant  were 
made  defendants,  because  they  claimed  some, interest  in  the 
lands  mortgaged,  and  they  were  required  to  set  up  such 
interest. 

All  of  the  defendants,  except  the  appellant,  made  de&ult. 
The  appellant  filed  an  answer  consisting  of  seven  paragraphs. 
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A  demurrer  was  sustained  to  the  second,  fifth,  and  seventh 
paragraphs,  and  an  exception  was  taken. 

Issue  was  joined  on  the  other  paragraphs.  The  appellant 
moved  the  court  for  a  change  of  venue  from  the  judge  on 
account  of  his  bias  and  prejudice.  The  motion  was  over* 
ruled,  and  the  question  was  reserved  by  a  bill  of  exceptions. 

There  was  a  trial  by  the  court,  a  finding  for  the  plain- 
tifls  against  the  appellant,  an  assessment  of  damages  against 
Freyer  and  wife,  and  a  foreclosure  of  the  mortgage.  In 
the  decree,  the  court  ordered  that  the  lands  described  in 
the  complaint  should  be  sold  in  parcels  as  the  plaintifis  might 
direct,  to  which  the  appellant  excepted. 

The  appellant's  motion  for  a  new  trial  was  overruled,  and 
an  exception  was  taken.  The  other  defendiants  were  duly 
notified  of  this  appeal. 

The  appellant  has  assigned  the  following  errors: 

1.  That  the  court  erred  in  sustaining  the  demurrer  to  the 
second,  fifth,  and  seventh  paragraphs  of  the  answer. 

2.  In  overruling  the  motion  for  a  change  of  venue. 

3.  In  overruling  the  motion  for  a  new  trial. 

4  In  decreeing  that  the  lands  mortgaged  should  be  sold 
in  parcels  as  the  plaintiffs  might  direct. 

The  first  question  presented  for  our  decision  is;  whether 
the  court  erred  in  sustaining  the  demurrer  to  either  the  sec- 
ond, fifth,  or  seventh  paragraphs  of  the  answer. 

The  second  paragraph  of  the  answer  and  the  exhibit  filed 
therewith  read  as  follows : 

'*  2d  Par.  For  further  answer,  defendant  says  that  he  is  the 
owner,  by  purchase  from  Louis  Freyer  and  wife,  for  a  valu- 
able consideration,  of  the  south-west  quarter  of  the  north* 
east  quarter  of  section  twenty-four,  township  ten,  north  of 
range  twelve  east,  containing  forty  acres,  being  one  of  the 
tracts  of  land  described  in  said  mortgage.  A  copy  of  the 
deed  from  Freyer  and  wife  to  this  defendant  is  filed  herewith, 
marked  exhibit  A;  that  said  plaintifis,  in  consideration  of 
the  sum  of  seven  hundred  and  ninety-one  dollars  to  them  by 
said  defendant  paid,  agreed  to  release  said  tract  of  land  from 
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the  lien  of  said  mortgage,  and,  in  pursuance  of  said  agree- 
ment, said  George  Conaway,  for  himself  and  as  the  duly  and 
legally  authorized  agent  of  his  sisters,  his  co-plaintiffs,  Jane 
and  Fulvia  Conaway,  signed  said  deed,  for  the  purpose  of 
releasing  said  tract  of  land  from  the  lien  of  the  mortgage  in 
plaintiffs'  complaint  mentioned ;  that  by  mistake  said  George 
Conaway  neglected  to  sign  said  deed  as  the  agent  of  said 
Jane  and  Fulvia. 

"  Wherefore  defendant  demands  judgment  for  the  reforma- 
tion of  said  deed  and  that  said  mortgage,  as  to  the  tract  of 
land  herein  described,  may  be  declared  satisfied,  and  for 
costs." 

The  deed  filed  with  the  above  answer  was  in  the  statutory 
form  of  a  warranty  deed,  for  the  above  described  tract  of 
land ;  the  consideration  was  stated  to  be  twelve  hundred 
dollars.  The  deed  was  signed  by  Louis  Freyer,  Katharina 
Freyer,  and  G.  F.  Conaway,  and  was  dated  July  13th,  1868. 

The  mortgage  from  Freyer  and  wife  to  the  appellees  was 
executed  the  24th  of  December,  1 867. 

The  fifth  paragraph  of  the  answer  was  as  follows : 

"5  th  Par.  For  further  answer  defendant  says  that  said  Jane 
and  Fulvia  Conaway  sold  and  transferred  to  said  George 
Conaway  all  their  interest  in  said  notes,  and  that  afterward 
the  said  George  Conaway,  in  consideration  of  the  sum  of 
seven  hundred  and  ninety-one  dollars,  to  him  paid  by  defend- 
ant, agreed  to  release  the  lien  of  said  mortgage  on  said 
tract  of  land  hereinbefore  described ;  wherefore/'  etc. 

The  seventh  paragraph  of  the  answer  was  as  follows : 

"  7th  Par.  That  Louis  Freyer  and  wife  mortgaged  the 
tracts  of  land,  in  the  mortgage  particularly  described,  to  said 
plaintiffs,  to  secure  the  payment  of  the  four  notes  therein 
referred  to;  that  said  tracts  of  land  were,  on  the  13th  day  of 
July,  1 868,  worth  the  sum  of  four  thousand  dollars.  At 
which  date  the  said  Louis  Freyer  and  wife  sold  and  con- 
veyed to  this  defendant  the  south-west  quarter  of  the  north- 
east quarter  of  section  24,  town  10,  north  of  range  12  east, 
containing  40  acres,  of  which  said  plaintiff  had  notice,  and 
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to  which  said  sale  and  conveyance  plaintiffs  consented  and 
received  the  consideration  therefor,  and  that  said  conveyance 
was  upon  a  valuable  consideration  ;  that  at  the  time  of  said 
conveyance  the  remaining  two  tracts  of  land  were  worth  the 
sum  of  two  thousand  eight  hundred  dollars ;  and  that  the 
condition  of  said  mortgage  was  at  that  time  broken;  and  the 
remaining  tracts  were  amply  sufficient  to  satisfy  the  same ; 
that  of  the  consideration  paid  by  defendant  to  said  Louis 
Freyer  for  the  tract  of  land  conveyed  to  defendant,  the  sum 
of  seven  hundred  and  ninety-one  dollars  was  paid  to  said 
George,  Jane,  and  Fulvia  Conaway,  to  be  credited  on  the 
notes  secured  by  said  mortgage,  and  which  amount  was  so 
credited.  And  defendant  avers  that  after  the  sale  and 
conveyance  of  said  forty-acre  tract  of  land  by  said  Louis 
Freyer  and  wife  to  defendant,  said  plaintiffs  permitted 
said  Louis  Freyer,  John  H.  Wenkle,  and  others  to  enter 
upon  the  two  tracts  of  land  first  in  said  mortgage 
described  and  commit  waste  by  cutting  and  removing  from 
said  tracts  of  land  valuable  timber  trees,  to  the  amount  of 
fifteen  hundred  dollars,  and  took  no  steps  to  prevent  said 
waste  until  said  fifteen  hundred  dollars'  worth  of  trees  had 
been  cut  and  removed.  Of  all  which  said  George  F.,  Jane, 
and  Fulvia  Conaway  then  and  there  had  notice ;  and  defend- 
ant avers  that  said  George  was  at  and  during  all  said  time 
the  agent  of  his  co-plaintif!s,  who  are  residents  of  the  State 
of  Ohio,  for  the  collection  of  said  notes  and  the  preserva- 
tion of  said  security;  and  defendant  avers  that  by  reason  of 
the  plaintiffs'  negligence  in  permitting  said  waste,  said  secu- 
rity remaining  to  plaintiffs  has  become  deteriorated  and  is 
not  now  sufficient  to  satisfy  plaintiffs'  mortgage,  as  defendant 
is  informed. 

''Wherefore  defendant  demands  judgment  that  the  said  sum 
of  seven  hundred  and  ninety-one  dollars  may  be  declared  a 
satisfaction  of  said  mortgage  lien  on  the  tract  of  land  pur- 
chased by  him  to  that  extent,  that  an  account  be  taken  of 
the  extent  of  the  waste  permitted  by  said  plaintiffs  to  be 
committed  on  the  other  two  tracts  of  land  included  in  said 
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mortgage,  and  that  the  amount  thereof  may  be  a  satisfaction 
of  the  mortgage  lien  of  the  plaintiffs  on  defendant's  tract  of 
land  so  far  as  it  is  a  reduction  of  the  amount  of  their  security 
upon  the  other  two  tracts,  and  for  all  other  and  proper  relief; 
and  defendant  demands  judgment  for  costs.' 

Did  the  court  err  in  sustaining  the  demurrer  to  the  sec- 
ond, fifth,  and  seventh  paragraphs  of  the  answer? 

The  substance  of  the  second  paragraph  is,  that  the  appel- 
lant purchased  from  Freyer  and  wife,  the  mortgagors,  one 
of  the  tracts  of  land  described  in  the  mortgage ;  that  the 
mortgagees  agreed,  in  consideration  of  the  sum  of  seven  hun- 
dred  and  ninety-one  dollars,  paid  them  by  appellant,  to 
release  such  tract  of  land  from  the  lien  of  such  mortgage ; 
that  George  Conaway  was  the  agent  of  his  sisters,  his 
co-mortgagees,  and  in  pursuance  of  such  agreement,  signed 
such  deed  for  the  purpose  of  releasing  said  tract  of  land 
from  such  lien;  and  that  by  mistake  he  omitted  to  sign  such 
deed  as  the  agent  of  his  sisters. 

In  our  opinion,  the  facts  stated  entitled  the  appellant  to 
have  the  instrument  so  reformed  as  to  express  the  real  agree- 
ment of  the  parties.  A  mistake  in  a  written  instrument  may 
be  corrected  and  judgment  rendered  in  one  and  the  same 
action.  Sec  71  of  the  code,  2  G.  &  H.  98;  Rigsbee  v.  Trees^ 
21  Ind.  227  ;  Conger  V.Parker,  29  Ind.  380. 

We  are  also  of  opinion  that  such  paragraph  was  good 
without  a  reformation  of  the  deed.  A  mortgage  is  a  mere 
security  for  a  debt.  The  title  to  the  land  remains  in  the 
mortgagor.  Francis  v,  PMer,  7  Ind.  213;  i  Hilliard 
Mortg*  471,  sec.  50. 

A  mortgage  may  be  released  by  parol.  Mauzey  v.  Bawen^ 
8  Ind.  193,  and  the  authorities  cited  in^  notes  i  and  2. 

The  court  erred  in  sustaining  a  demurrer  to  the  second 
parag^ph  of  the  answer. 

The  fifth  paragraph  of  the  answer  is,  in  our  opinion,  bad. 
Each  paragraph  of  the  answer  must  be  complete  within 
itself,  and  in  this  paragraph  there  is  nothing  showing  what 
tract  of  land  was  to  be  released. 
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The  court  committed  no  error  in  sustaining  the  demurrer 
to  this  paragraph. 

The  seventh  paragraph  presents  a  question  of  greater  dif- 
ficulty, and  that  is,  whether,  upon  the  facts  stated,  it  ^vas  the 
duty  of  the  mortgagees  to  prevent  the  commission  of  waste. 
Although  a  mortgagor  in  possession  is  regarded  for  most 
purposes  as  the  owner  of  the  land,  and  as  such  entitled  to 
the  temporary  annual  rents  and  profits ;  yet,  inasmuch  as  the 
very  purpose  of  the  mortgage  would  be  defeated  by  any  acts 
aflecting  the  permanent  value  of  the  property,  no  point  of 
law  is  better  settled  than  that  a  court  of  equity  will  grant  an 
injunction  to  restrain  waste  by  the  mortgagor  or  those  claim- 
ing under  him,  when  it  is  such  as  may  render  unsafe  the 
debt  secured  by  the  mortgage.  And  the  law  is  as  well  set- 
tled, that  the  purchaser  of  a  part  of  the  lands  mortg^aged 
may  have  such  injunction,  for  he  stands  in  the  light  of  a 
surety  of  the  mortgage  debt,  i  Hilliard  Mortgages,  206 ; 
2  Story  Eq.,  sees.  914,  915;  Eden  Injunctions,  20$;  Gray 
V.  Baldwin^  8  Blackf.  164;  Johnson  v.  WhitCj  11  Barb.  194; 
Brady  w,  Waldron^  2  Johns.  Ch.  148;  Campbells,  Macomb^  \ 
Johns.  Ch.  534 ;  Goodman  v.  Kine,  8  Beavan,  1379;  fJ^^^<^  v. 
Derby ^  2  Vern.  392  ;  Farrant  v.  Lovely  3  Atk3ms,  723. 

But  we  have  been  unable,  after  a  thorough  and  diligent 
search,  to  find  any  authority  holding  that  it  was  the  duty  of 
either  the  mortgagee  or  purchaser  of  the  equity  of  redemp- 
tion of  a  part  of  the  lands  mortgaged  to  enjoin  the  commit- 
ting of  waste,  or  that  the  &ilure  of  the  mortgagee  to  enjoin 
the  commission  of  any  acts  affecting  the  permanent  value 
of  the  property  mortgaged  would  release  from  the  mort- 
gage the  property  so  purchased.  It  results  that  the  appel- 
lant and  appellees  having  permitted  the  waste  by  the  mort- 
gagor, the  lands  purchased  by  the  appellant  are  subject  to 
the  mortgage,  and  that  he  cannot  have  an  account  taken  of 
the  depreciation  in  the  value  of  the  other  lands  embraced 
in  the  mortgage,  and  treat  the  same  as  a  satisfaction  pro 
tanto  of  the  mortgage. 

We  are  of  opinion  that  the  court  committed  no  error  ia 
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sustaining  the  demurrer  to  this  paragraph  of  the  answer. 

Did  the  court  err  in  overruling  the  application  for  a  change 
of  venue  ?  The  affidavit  fully  complied  with  all  the  require- 
ments of  the  statute.  Counsel  for  appellees  insist  that  the 
court  correctly  refused  to  change  the  venue,  because,  under 
a  rule  of  court,  the  application  was  made  too  late.  No  such 
question  arises  in  the  record.  The  rule  of  court  relied 
upon  is  not  made  a  part  of  the  record,  the  only  reference 
thereto  being  in  the  brief  of  counsel  for  appellees.  We  can- 
not take  judicial  notice  of  the  rules  of  practice  adopted  by 
the  lower  courts.  In  the  absence  of  any  rule  prescribing 
the  time  within  which  an  application  for  a  change  of  venue 
must  be  made,  we  must  be  governed  by  the  statute,  and  by 
the  statute  the  appellant  was  entitled  to  a  change  of  venue. 
Galloway  V,  The  State,  29  Ind.  442. 

The  judgment  rendered  by  the  court  is  erroneous.  There 
were  instalments  not  due  at  the  time  of  the  rendition  of  the 
same.  The  court  ordered  that  the  lands  mortgaged  should 
be  sold  in  parcels,  as  might  be  directed  by  the  plaintiffs. 
The  question  as  to  the  susceptibility  of  mortgaged  premises 
to  division  can  only  arise  for  the  decision  of  the  court  where, 
in  a  proceeding  for  foreclosure,  it  becomes  necessary  for  the 
court  to  render  judgment  for  the  collection  of  instalments, 
of  which  some  are  due  and  some  are  not  due,  and  if  suscep- 
tible of  division,  the  particular  division  should  be  determined 
by  the  court,  and  made  a  part  of  the  decree.  Sec.  638  of 
the  code,  2  G.  &  H.  296;  Brugh  y.Darst,  16  Ind.  79;  Denny 
V.  Graeter,  20  Ind.  20 ;  Peck  v.  Hensley,  21  Ind.  344;  Wilcox- 
son  v.  Annesleyy  23  Ind.  285 ;  Cassel  v.  Casscl,  26  Ind.  90. 

The  decree  in  this  case  cannot  be  supported  either  on 
principle  or  by  authority.  To  give  to  the  plaintiff  the  power 
to  direct  the  order  in  which  the  several  parcels  should  be 
sold,  might  result  in  great  injustice  and  oppression.  It  is 
the  duty  of  the  court  to  hear  the  proof  and,  if  the  lands  are 
found  to  be  susceptible  of  division,  to  determine  the  ^partic- 
ular division,  and  make  this  a  part  of  the  decree,  for  the 
direction  and  guidance  of  the  sheriffl    If  the  parcel  first 
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offered  should  fail  to  sell  for  enough,  the  sheriff  should  then 
offer  another,  and  so  continue  until  enough  has  been  sold  to 
satisfy  the  instalment  or  instalments  due. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  grant  a  new 
trial,  and  for  further  proceedings  in  accordance  with  this 
opinion. 

G*  Durbin^  for  appellant 

W.  D.  Ward,  %  O.  Cravens,  and  y.  B.  Rebuck,  for  appel- 
lees. 


Cochran  v.  Utt. 

Mortgage. — Description  of  Land. — A  mortgage  was  executed  to  the  State  on 
"  all  the  west  half  of  the  north-west  quarter  of  section  8,  township  6,  range 
7,"  without  stating  in  what  county  or  state  the  land  is  situated  or  at  what 
particular  land-office  it  was  subject  to  entry. 

Hild^  that  the  mortgage,  for  the  want  of  more  certainty  as  to  the  land  intended 
to  be  mortgaged,  vested  no  interest  in  the  State  in  any  particular  land;  there- 
fore, a  sale  by  the  auditor  under  the  mortgage  was  a  nullity  and  vested  no 
title  in  the  purchaser. 

APPEAL  from  the  Jennings  Circuit  Court. 

WoRDEN,  J. — ^This  was  an  action  by  the  appellant  against 
the  appellee,  to  recover  the  possession  of  the  following  real 
estate,  viz.:  The  west  half  of  the  north-west  quarter  of  sec- 
tion number  eight,  in  township  number  six,  north  of  range 
number  seven  east,  situate  in  said  county  of  Jennings. 
Issue,  trial  by  the  court,  finding  and  judgment  for  the  defend- 
ant as  to  all  of  the  land  except  ''six  rods  square"  in  the  north- 
west comer  of  the  tract,  as  to  which  there  was  a  finding  and 
judgment  for  the  plaintiff.  The  plaintiff  moved  for  a  new 
trial,  but  his  motion  was  overruled,  and  he  excepted.  The 
case  comes  before  us  on  the  evidence;  and,  although  several 
questions  are  made  by  the  appellant,  we  deem  it  unnecessary 
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to  notice  more  than  one  point,  inasmuch  as  that  is  fatal  to 
the  defendant's  supposed  title  to  the  property. 

The  case  made  by  the  evidence  is  the  following : 

The  land  was  patented  to  Adam  Youtsey,  in  1839.  ^^ 
184O1  Youtsey  conveyed  it  to  Joseph  Reed,  who,  in  1852^ 
conveyed  it  to  the  appellant,  George  W.  Cochran,  Hence 
the  appellant  has  a  perfect  title,  unless  the  title  of  the  appel- 
lee, hereinafter  stated,  shall  be  deemed  valid. 

On  January  3d,  1847,  Joseph  Reed  borrowed  of  the  school 
funds  of  Jennings  county  one  hundred  dollars,  and  to  secure 
the  payment  thereof,  executed  a  mortgage  as  follows  : 

"  I,  Joseph  Reed,  of  the  county  of  Jennings  and  State  of 
Indiana,  do  assign  over  and  transfer  to  the  State  of  Indiana, 
all  the  west  half  of  the  north-west  quarter  of  section  eight, 
town  six,  range  seven,  excepting  six  rods  square  from  the 
north-west  corner  heretofore  deeded  for  a  school-house  for 
the  use  of  township  number  seven,  range  nine ;  .which  I 
declare  to  be  mortgaged  for  the  payment  of  one  hundred 
dollars,  with  interest  at  the  rate  of  seven  per  cent,  per 
annum,  payable  annually  in  advance,  according  to  the  con- 
ditions of  the  note  hereunto  annexed.    In  testimony,"  etc. 

It  will  be  observed  that  the  mortgage  does  not  specify 
whether  the  land  intended  to  be  mortgagee!  lies  in  the  county 
of  Jennings,  or  even  in  the  State  of  Indiana,  nor  does  it 
specify  it  as  land  subject  to  entry  at  any  particular  land- 
office.  '^Towit  6''  may  be  either  north  or  south  of  the  base 
line,  and  "  range  7  "  may  be  either  east  or  west  of  the  prin- 
cipal meridian.  A  glance  at  the  ma^  of  the  State  delineat- 
ing the  congressional  township  boundaries  shows  that  there 
are  three  townships  in  the  State,  to  say  nothing  of  other 
states,  that  are  equally  indicated  by  the  description  in  the 
mortgage.  Township  six,  north  (of  the  base  line)  of  range 
seven  east  (of  the  principal  meridian),  is  in  Jennings  county. 
Township  six,  north  of  range  seven  west,is  in  Green  county. 
So,  also,  township  six,  south  of  range  seven  west,  lies  in  Spen- 
cer and  Warrick  counties.  The  failure  to  designate  whether  the 
township  intended  was  north  or  souths  or  whether  the  range 
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was  east  or  west,  in  the  absence  of  any  other  statement  from 
which  it  could  be  inferred,  leaves  it  altogether  uncertain 
which  of  the  three  townships  was  intended,  assuming  that 
the  land  intended  lies  in  Indiana.  If  the  land  intended  lies 
in  any  other  state,  there  are  doubtless  many  townships  that 
are  equally  indicated  by  the  description  in  the  mortgage. 

The  defendant  claimed  title  by  virtue  of  a  sale  made  of 
the  land  in  controversy,  by  the  auditor  of  Jennings  county, 
by  virtue  of  the  mortgage,  to  John  B.  Fable,  who  conveyed 
to  the  defendant 

We  are  of  opinion  that  the  mortgage,  by  reason  of  its 
want  of  a  sufficiently  certain  description  of  the  land  intended 
to  be  mortgaged,  vested  no  right  or  title  in  the  State  to  any 
particular  land,  and  hence  that  the  sale  by  the  auditor  was 
void  and  vested  no  title  in  the  purchaser.  Mungerv.  Green^ 
20  Ind.  38,  and  cases  there  cited ;  Peck  v.  Mallams^  10  N. 
Y.  509. 

We  are  not  &vored  with  any  brief  for  the  appellee,  and 
are  not,  therefore,  advised  upon  what  ground  it  was  claimed 
or  held  that  the  mortgage  was  sufficient. 

It  is  probable  that  the  mortgage  might  have  been,  on 
proper  proceedings  for  that  purpose  by  the  auditor,  reformed 
and  made  to  express  the  intention  of  the  parties  by  describ- 
ing the  land  intended  to  be  mortgaged. 

Perhaps  the  purchaser  of  the  land  from  the  auditor  might 
have  had  a  reformation,  so  as  to  enable  him  to  hold  a  lien 
on  the  land  for  the  amount  intended  to  be  secured  by  the 
mortgage,  and  perhaps  also  the  appellee  can  do  the  same 
thing.  These  propositions,  however,  are  not  before  us,  and 
nothing  is  decided  in  reference  to  them. 

What  we  decide  is^  that  the  mortgage,  for  the  want  of 
more  certainty  as  to  the  land  intended  to  be  mortgaged, 
vested  no  interest  in  the  State  in  any  particular  land,  and, 
therefore,  that  the  sale  by  the  auditor  was  a  nullity  and 
vested  no  title  in  the  purchaser,  Fable,  and  that  Fable  con- 
veyed no  tide  to  the  defendant  For  this  reason  the  judg- 
ment below  for  the  defendant  must  be  reversed. 
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The  judgment  below  in  favor  of  the  defendant  and  against 
the  plaintiff  is  reversed,  with  costs,  and  the  cause  remanded 
for  a  new  trial. 

H.  W.  Harrington^  for  appellant 


Pickens  v.  Hobbs  et  al. 

Practice. — Juror  ma  a  Householder, — Where  a  motion  for  a  new  trial  has 
been  made  on  the  ground  that  one  of  the  jurors  was  sot  a  hoosefaolder,  and 
that  the  party  making  the  motion  accepted  him  in  ignorance  of  that  fact,  and 
the  court  has  overruled  the  motion,  the  ruling  will  be  sustained  on  appeal,  if 
in  the  affidavits  on  the  point  the  preponderance  of  testimony  sustains  Ihe  rul- 
ing. 

Same. — Conflict  cf  Testimony. — ^This  court  will  not  determine  the  preponderance 
of  testimony  in  cases  of  conflict  thereof. 

APPEAL  from  the  Orange  Circuit  Court. 

BusKiRK,  J. — ^This  case  is  the  same  as  the  case  of  Fisher 
V.  HobbSy  posty  p.  276,  with  the  exceptions  hereinafter 
stated. 

In  the  present  case  no  question  is  made  upon  the  giving 
or  refusing  to  give  instructions  to  the  jury. 

Counsel  for  appellant  insist  that  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial  upon  two  grounds.  The 
first  is,  that  one  of  the  jurors  who  tried  the  cause  was  not  a 
householder,  and  that  the  appellant  accepted  him  in  igno- 
rance of  the  fact. 

The  contest  of  affidavits  upon  the  competency  of  the  juror 
in  question  stands  as  follows : 

Two  of  the  attorneys  for  appellant  swore  that  they  had  no 
knowledge  or  information  that  William  F.  Osborn,  the  juror 
in  question,  was  not  a  householder,  until  after  the  jury  had 
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returned  their  verdict.  One  person  testified  that  Osborn  was 
a  married  man,  but  boarded  with  and  clerked  for  his  father- 
in-law,  Hugh  Wilkins. 

Three  persons  filed  affidavits  on  behalf  of  the  appellees, 
in  which  they  stated  that  they  were  well  and  intimately 
acquainted  with  Osborn ;  that  he  was  a  married  man  and 
clerk  of  the  West  Baden  hotel,  and  that  he  and  his  family 
had  furnished  and  occupied  a  portion  of  said  house  separate 
and  distinct  from  that  occupied  by  Hugh  Wilkins,  and  that 
they  knew  that  he  was  a  householder  of  said  county. 

It  seems  to  us  that  the  preponderance  of  the  testimony 
was  in  favor  of  the  competency  of  the  juror. 

It  is  next  insisted  that  the  verdict  of  the  jury  was  contrary 
to  the  evideace.  There  were  fourteen  witnesses  who  testi- 
fied on  behalf  of  the  appellant,  and  placed  the  damages  of 
the  appellant  at  sums  ranging  from  one  hundred  and  fifty  to 
three  hundred  and  fifty  dollars. 

There  were  twenty  witnesses  who  testified  on  behalf  of 
the  appellees.  Some  of  them  testified  that  appellant  would 
not  sustain  any  damage,  some  that  he  would  be  benefited, 
and  others  that  the  value  of  his  farm  would  be  increased 
from  one  to  three  hundred  dollars. 

It  is  quite  obvious  that  we  could  not  undertake  to  recon- 
cile the  testimony  and  determine  whether  the  jury  decided 
rightly,  in  finding  that  the  appellant  would  not  be  damaged 
by  the  proposed  road. 

The  judgment  is  affirmed,  with  costs. 

F.   Wilson  and  A,  C,   Voris,  for  appellant. 

A.  y.  Simpson^  for  appellees. 
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Burnett  et  al.  v.  Curry. 

Practice. — AfpeaL  —  Judgment  by  Agreewuni. — Si^lemeniai  PUatSng,-^ 
^(VHere,  upon  appeal,  it  was  agreed,  diat  if  the  inrtnictioBS  of  tbe  ooort  below 
liad  been  erroneous  as  applied  to  the  evidence,  die  Supreme  Coort  sfaoold 
render  a  proper  judgment  without  a  new  trial,  and  this  court  thereupon  fixed 
the  basis  of  a  judgment  and  directed  the  court  below  to  render  such  a  judg- 
ment, a  party  to  the  agreement  could  not,  when  the  case  was  remanded,  file  a 
supplemental  answer  alleging  partial  payment  upon  execution  issued  pendiag 
the  appeal ;  all  the  lower  court  could  do  was  to  enter  the  judgment  as 
directed. 

APPEAL  from  the  Knox  Circuit  Court 

Downey,  J. — ^This  action  was  brought  by  Curry  against 
Stephen  Burnett,  Stephen  S.  Burnett,  William  Burtch,  and 
George  W.  Patrick.  Its  history,  down  to  the  point  at  which 
it  is  alleged  the  error  now  complained  of  was  committed, 
may  be  found  in  the  opinion  of  this  court,  in  36  Ind.  I02« 
It  will  there  be  found  that,  when  the  case  was  then  here,  it 
\iras  agreed  that  this  court  should  render  judgment  in  accord- 
ance with  the  law,  as  applied  to  the  evidence,  without  a  new 
trial,  if  in  its  opinion  the  instructions  of  the  court  below  did 
not*correctly  state  the  law  as  applied  to  the  evidence.  This 
court,  finding  that  the  instructions  in  question  were  incorrect, 
fixed  the  basis  upon  which  the  judgment  should  be  rendered, 
and  remanded  the  cause  to  the  circuit  court,  with  instruc- 
tions to  render  the  judgment  accordingly.  In  that  court, 
after  the  opinion  of  this  court  was  entered,  Stephen  Burnett 
and  Stephen  S.  Burnett  offered  to  file  a  supplemental 
answer,  stating  that  afler  the  rendition  of  the  judgment  m 
favor  of  their  co-defendant  Burtch  and  said  Curry,  of  August 
24th,  1869,  to  wit,  on  the  i6th  day  of  March,  1870,  Burtch 
procured  execution  to  be  issued  on  said  judgment  in  his 
behalf  and  delivered  to  the  sheriff,  that  before  the  stay  of 
execution,  while  the  judgment  was  in  full  force,  etc.,  on  the 
i8th  day  of  April,  1870,  they  paid  to  the  sheriff  the  sum  of 
seven  hundred  and  ninety-six  dollars,  and  as  to  the  residue 
of  the  amount  due  on  said  notes,  they  offered  to  confess 
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judgment  The  court  refused  to  allow  the  answier  to  be  filed ; 
the  appellants  excepted  and  have  assigned  the  ruling  as  error. 
We  aire  of  the  t^fanon  that  the  ruling  of  the  circuit  court 
was  proper.  The  parties  had  agreed  that  in  the  event  of 
the  reversal  of  the  case  in  this  court,  this  court  should  ren- 
der such  judgment  as  the  law,  taken  in  connection  with  the 
iacts,  required.  This  we  did,  in  efiect,  by  fixing  the  basis 
on  which  the  jtK^ment  should  be  rendered,  and  instructing 
the  circuit  court  to  render  the  judgment  accordingly.  That 
court  had  but  one  duty  to  perform,  which  was  to  render 
judgment  as  directed.  It  was,  in  efiect,  the  rendition  of 
judgment  by  this  court.  Curry  had  no  occasion  to  have  a 
suptfsedeas  or  stay  of  execution  pending  the  appeal,  when 
the  case  was  here  before.  There  was  no  judgment  on  which 
an  execution  could  issue  against  him.  If  the  appellants 
were  interested  in  a  stay  of  execution,  they  should  have 
obtained  it  The  judgment  in  favor  of  Burtch  having  been 
reversed,  it  is  probable  that  he  will  be  liable  to  the  appellants 
for  the  money  collected  upon  it,  or  such  part  of  it  as  they 
ought  to  recover  from  him.  But  this  is  not  a  question  10 
this  case.    Sed  vide  Glover  v.  Foate^  7  Blackf.  293. 

The  judgment  is  affirmed,  with  costs  and  five  per  cent 
damages. 

W.  F.  Pidgeon,  for  appellants. 

y.  C.  Denny 9  G.  G.  Reify,  and  W.  C.  Johnson,  for  iq>pel- 
lee. 


KlFHART  £T  AL.  tf.  TR£  StATE. 

CknONAL  JjLW.'^Xioi.^lMawfiJ  Att.-^Yrhme  on  offence  consists  in  three; 
or  more  penons  doing  an  act  in  a  yiolent  and  tumultuous  manner,  it  is  not 
necessaiy,  in  order  to  sustain  a  prosecution  for  such  an  offence,  that  the  act 
dtne  should  be  unlawful.    Although  the  word  TioTent  be  not  used  in  the? 
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affidavit  or  informiition,  in  describing  the  offence,  if  the  allegation?  show  that 
the  act  was  done  violently,  it  will  be  sufficient. 
Same. — Practice. — Biii  of  Exceptions, — ^Bills  of  exceptions  in  a  criminal  action 
must  be  filed  within  the  term,  and  the  record  most  show  the  fact  of  the  £li]^ 
and  the  time  thereof. 

APPEAL  from  the  Morgan  Common  Pleas. 

OsBORN,  C.  J. — ^The  appellants  were  prosecuted,  tried  by 
a  jury,  and  convicted  of  a  riot,  in  the  Morgan  Common 
Fleas. 

The  defendants  moved  the  court  to  quash  the  information, 
which  was  overruled,  and  they  excepted.  A  motion  for  a 
a  new  trial  was  made  and  overruled,  to  which  the  defendants 
excepted,  and  judgment  was  rendered  on  the  verdict 

The  errors  assigned  are,  ist^In  overruling  the  motion  to 
quash  the  information.  2d.  In  overruling  the  motion  for  a 
new  trial. 

The  affidavit  and  information  both  state  that  the  defend- 
ants on  the  6th  day  of  July,  1872,  in  Morgan  county,  and 
State  of  Indiana,  did  do  an  unlawful  act,  by  then  and  there 
in  a  riotous  and  tumultuous  manner,  with  stones  and  brick- 
bats, in  a  rude,  insolent,  and  angry  manner  touching,  strik- 
ing, and  beating  Frederick  Gerholt,  and  by  then  and  there, 
in  a  riotous  and  tumultuous  manner,  threatening  to  use  vio- 
lence on  the  person  of  Peter  Long  and  Frederick  Gerholt, 
then  and  there  being. 

The  objections  urged  against  the  affidavit  and  information 
are,  **  that  they  contain  no  proper  charge  of  an  assault  and 
battery,  which  constitute  the  gravamen  of  the  offence  charged, 
in  this,  that  they  do  not  in  statutory  words  or  those  equiva- 
lent thereto,  nor  at  all,  charge  the  striking  and  beating  to 
have  been  done  unlawfully;"  and  "  when  a  particular  offence  is 
charg  d,  which  contains  and  embodies  within  it  a  minor 
offencj  which  is  necessary  to  it,  and  upon  which  it  depends, 
that  minor  offence  must  be  charged  according  to  its  stat- 
utory definition,  or  the  indictment  or  information  must 
fell;"  and  we  are  referred  to  Adell  v.  Tlie  State,  34  Ind. 

543. 
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We  do  not  think  the  case  cited  applicable  to  this.  That 
was  an  indictment  for  an  assault  and  battery  with  intent 
to  commit  a  felony.  The  essence  of  the  offence  was  the 
assault  and  battery,  and  the  felonious  intent  only  aggra- 
vated and  converted  it  into  a  felony.  In  the  case  at  bar, 
the  offence  consists  in  three  or  more  persons  doing  *'an 
act  in  a  violent  and  tumultuous  manner."  The  statute  does 
not  require  that  the  act  done  shall  be  an  unlawful  one. 
Where  three  or. more  persons  do  any  act  in  a  violent  and 
tumultuous  manner,  it  is  a  riot.  2  G.  &  H.  458,  sec.  4;  T/ie 
State  V.  Dillard,  S  Blackf.  365  ;  The  State  v.  Voshall,  4  Ind. 
589.  The  allegations  show  that  the  acts  were  done  violently, 
although  the  word  violent  is  not  used.  The  allegation,  that 
the  act  done  was  an  unlawful  one,  will  not  vitiate  the 
affidavit  or  information.  It  was  not  descriptive  of  the 
offence. 

The  record  shows  that  the  motion  for  a  new  trial  was 
overruled  and  the  judgment  rendered  on  the  last  day  of 
the  term,  and  that  sixty  days  were  given  within  which  to 
file  a  bill  of  exceptions.  Bills  of  exceptions  in  criminal 
prosecutions  must  be  filed  during  the  term.  2  G.  &  H. 
420,  sec.  120.  The  record  in  this  case  fails  to  show  that  it 
has  been  filed  at  all.  It  should  show  affirmatively  that  it 
was  filed,  and  when.  Peck  v.  Vankirk,  15  Ind.  159.  The 
clerk  has  copied  what  purports  to  be  a  bill  of  «xcep* 
tions ;  but  as  it  is  not  properly  in  the  record,  we  cannot  con- 
sider it  Hence,  no  question  arises  on  the  motion  for  a  new 
trial,  dnd  the  judgment  is  affirmed. 

The  judgment  is  affirmed,  with  costs. 

C.  K  McNutt  and  G,   JV.  Gmiis,  for  appellants.. 

y,  C.  Denny,  Attorney  General,  for  the  State.  | 
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FlSHEk  V.   HOBBS  ET  Al*. 

Highway. — Gaim  for  Damaga, — FKricwr.— VThere,  upon  a  pedticobdiig  filed 
for  the  location  and  opening  of  a  proposed  highway,  a  remonstrant  o?er  whose 
lands  it  would  pass  appeared  in  the  commissionerB'  courts  and  made  no  objec- 
tion to  the  sufficiency  of  the  petition,  the  giving  of  sotioey  or  as  to  the  ntSilf 
of  the  proposed  highway,  but  filed  his  daim  for  damages; 

JHeid^  that  he  waived  931  qoartionaof  irregularity  in  the  proceedingsand  as  to  die 
utility  of  the  road. 

Evidence  op  ^Use  by  Public. — TmtrucHon, — ^In  determining  whether  a  pro- 
posed road  will  be  of  benefit  or  injury  to  a  particular  fium,  it  b  pro^  lor  Uie 
jury  to  consider  the  existence  or  non-existence  of  the  roads  that  pass  over  or 
near  the  faxm ;  and  the  legality  and  permanency  of  such  roads  are  of  vital 
importance.  Accordingly,  it  was  error  for  the  court  to  infuse  to  instruct  the 
jttiy,  that  by  the  unopposed  use  of  any  road  over  the  lands  of  the  remonstrant 
by  the  public,  he  being  cognizant  thereof,  until  public  accommodatian  and 
private  rights  would  be  materially  affected  by  the  tntem^on  of  the  aame^ 
aldiongh  the  use  had  not  continued  twenty  yean,  he  would  be  barred  oC  liiv 
right  to  close  the  highway. 

APPEAL  from  the  Orange  Circuit  Court. 

BusKiRK,  J. — ^William  P.  Hobbs  and  forty-seven  others, 
citizens  and  freeholders  of  Orange  county,  filed  a  petition 
before  the  board  of  commissioners  of  said  cQunfy,  for  the 
creation  of  a  highway.  Viewers  were  appointed^  who 
reported  that  the  proposed  highway  would  be  of  public 
utility.  Thereupon  the  appellant  filed  a  remonstrance  against 
tile  establishment  of  the  proposed  highway,  upon  the  ground 
that  it  would  pass  over,  through,  and  across  his  lands,  stnd 
would  result  in  great  injury  to  him,  and  claimed  damages  vet 
the  sum  of  one  thousand  dollars. 

The  board  appointed  reviewers,  who  reported  that  the 
appellant  would  be  damaged  in  the  sum  of  one  hundred  and 
seventy-five  dollars.  The  board  then  ordered  the  road  to 
be  opened,  and  that  said  sum  of  one  hundred  and  seventy- 
five  dollars  be  paid  to  the  appellant  From  this  order  the 
appellant  appealed  to  the  circuit  court,  where  the  cause  was 
tried  by  a  jury,  who  found  that  the  appellant  was  not  entitled 
to  any  damages.    The  court  overruled  a  motion  for  a  new 


MAY  TERM,  1873.  xjj 

Fisher  v.  Hobbs  «/  at. 

• 

trial  and*  rendered  Judgment  on  the  verdict,  from  which  the 
appellant  appealed  to  this  court 

The  appellant  has  assigned  for  error  the  overruling  of  his 
motion  for  a  new  trial. 

The  first  reason  assigned  for  a  new  trial  was,  that  the  ver- 
dict was  not  sustained  by  sufficient  evidence.  The  defects 
pointed  out  were,  that  there  was  no  evidence  showing  the 
filing  of  the  petition,  the  giving  of  notice,  that  the  petioners 
were  freeholders,  or  the  appointment  of  viewers. 

The  second  reason  assigned  for  a  new  trial  was,  that  th^ 
court  excluded  from  the  jury  all  evidence  offered  by  the 
appellant  as  to  whether  the  road  was  of  public  utility. 

The  third  reason  assigned  for  a  new  trial  was,  that  the 
court  instructed  the  jury  that  they  had  nothing  to  do  with 
the  question  as  to  whether  the  road  was,  or  was  not,  of  pub- 
lic utility. 

We  are  of  opinion  that  the  court  committed  no  error  in 
overruling  the  motion  for  a  new  trial,  for  the  reasons  above 
stated.  The  only  question  involved  in  the  case,  and  upon 
which  the  juty  had  to  pass,  was  whether  the  appellant  would 
be  damaged  by  the  location  of  the  road,  and  if  damaged,  in 
what  amount  The  appellant  appeared  in  the  commissioners- 
court  and  made  no  objection  to  the  sufficiency  of  the  peti- 
tion, the  giving  of  notice,  or  as  to  the  utility  of  the  proposed 
highway,  but  filed  his  claim  for  damages.  By  so  doing,  he 
waived  all  questions  of  irregularity  in  the  proceedings  and 
as  to  the  utility  of  the  road.  The  case  of  Smith  v.  A/exan- 
4ier^  24  Ind.  454,  is  much  in  point, -and  is  decisive  of  the, 
questions  sought  to  be  raised  by  appellant  The  court  in 
that  case  says :  ''The  i^ecord  shows  that  at  the  time  the  peti- 
tion was  presented.  Smith  and  others  of  the  appellants 
appeared  and  objected  to  the  proceedings  on  other  grounds, 
but  made  no  objection  to  the  sufficiency  of  the  notice;  and 
when  the  first  viewers  reported  in  favor  of  the  highway,  all 
the  remonstrants,  except  Cole,  appeared  and  filed  their  claims 
for  damages.  They  did  not  object  to  the  sufficiency  of  the 
notice,  nor  that  the  proposed  highway  was  not  of  public 
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Utility;  they  simply  claimed  dam^es  because  of  its  location 
on  their  lands.  We  deem  it  proper  here  to  say  that,  under 
the  statute,  it  is  clear  that  the  reviewers  had  nothing  to  do 
with  the  question  of  the  public  utility  of  the  highway;  that 
fact  was,  in  effect,  admitted  by  the  remonstrants  failing  to 
deny  it,  and  claiming  damages. 

"  The  only  question,  therefore,  submitted  to  the  reviewers, 
was  the  amount  of  damages,  if  any,  the  remonstrants  would 
sustain  by  reason  of  the  location  of  the  road  through  their 
lands.  This,  in  ef!ect,  was  the  issue,  and  was  the  only  ques- 
tion to  be  tried,  on  appeal,  in  the  circuit  court.  The  remon- 
strants might  also  have  put  in  issue  the  public  utility  of  the 
highway,  but  they  did  not,  and  it  was  therefore  admitted." 

To  the  same  effect  is  the  case  of  Cummins  v.  Shields,  34 
Ind.  154. 

The  next  reason  assigned  for  a  new  trial  is  based  upon  the 
refusal  of  the  court  to  give  to  the  jury  the  first,  second, 
third,  fourth,  seventh,  ninth,  eleventh,  and  thirteenth  instruc- 
tions, as  asked  by  the  appellant.  The  first,  second,  third,  fourth, 
and  seventh  instructions  asked  by  the  appellant  and  refused 
by  the  court  related  to  irregularities  in  the  proceedings  and 
the  question  of  the  public  utility  of  the  road,  and  were,  for 
the  reasons  already  given,  correctly  refused.  If  there  was 
any  error  in  refusing  to  gfive  the  eleventh,  it  was  cured  by 
giving  the  twelfth  instruction,  which  fully  covered  the  ground 
assumed  in  the  one  refused.  We  do  not  think  the  thirteenth 
instruction,  whether  given  or  refused,  could  materially  affect 
•the  case.  Counsel  for  appellant  discuss  the  refusal  to  give 
other  instructions,  but  the  attention  of  the  court  below  was 
not  called  to  them  in  the  motion  for  a  new  trial,  and  error 
cannot  be  based  upon  such  refusal.  This  leaves  for  our  con- 
sideration the  refusal  to  give  the  ninth  instruction,  which  is 
as  follows: 

''9th.  In  determining  the  question  whether  the  farm  of  John 
Fisher  has  (without  the  proposed  road)  any  roads,  either 
public  or  private,  leading  to  and  firom  it,  you  should  apply 
the  following  principles  of  law:  That  the  unopposed  use 


MAY  TERM,  1873.  279 


Fisher  v.  Hobbs  et  al. 


by  the  public,  of  a  road  over  the  land  of  an  individual  who 
is  cognizant  of  the  iact,  for  a  period  of  twenty  years,  would 
give  the  public  an  absolute  right  against  such  individual  to 
have  jsuch  road  kept  open  for  the  use  of  the  public  And 
if  such  use  should  be  shown  to  have  been  continued  until 
public  accommodation  and  private  rights  would  be  mate- 
rially affected  by  the  interruption  of  the  same,  although  not 
for  a  period  of  twenty  years,  in  such  case,  the  owner  of  the 
lands  over  which  such  road  would  pass  would  not  have  the 
right  to  shut  up  such  road.  So  that,  if  the  proof  satisfies 
you  that  any  of  the  roads  or  outlets  of  which  the  witnesses 
have  spoken,  leading  to  and  from  the  farm  of  Fisher,  have 
been  used  by  the  public  as  a  highway  without  interruption 
for  a  period  of  twenty  years,  or  until  public  accommodation 
and  private  rights  would  be  materially  affected  by  closing 
them  up,  then,  in  that  case,  you  are  instructed  that  such 
roads  or  outlets  could  not  be  closed  by  the  owners  of  the 
lands  over  which  the  same  pass/' 

Public  highways  may  be  established  in  this  State,  first,  by 
order  of  the  board  of  commissioners  of  the  county  ; 
secondly,  by  express  grants;  thirdly,  by  dedication,  arbing 
by  presumption  from  a  continued  use  of  the  place  for  a  con- 
siderable period  of  time  by  the  public  as  a  public  highway, 
with  a  knowledge  thereof  by  the  owner,  and  without  objec- 
tion on  his  part.     Hokraft  v.  King,  25  Ind.  352. 

The  following  language  was  used  by  this  court,  in  The 
State  Y.  HiU,  10  Ind.  219: 

"The  instruction  given  is  evidently  based  upon  section 
forty-five  of  an  act  relative  to  the  opening,  etc.,  of  highways, 
which  declares  that '  all  public  highways  which  have  been,  or 
may  hereafter  be,  used  as  such  for  twenty  years  or  more, 
shall  be  deemed  public  highways. '  i  R.  S.  p.  3 1 5.  But  we 
have  given  a  construction  to  that  section  which  does  not 
favor  the  ruling  of  the  common  pleas.  In  Hays  v.  The  State, 
8  Ind.  425,  it  was  held  that  that  statute,  though  it  make 
twenty  years  user  an  absolute  bar,  does  not  impair  the  right 
of  the  public  to  insist  upon  a  dedication,  in  accordance  with 
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'  the  common  law  rule.  And  under  that  rule,  it  has  been 
decided  that  the  unopposed  user  of  a  highway  by  the  public, 
over  the  land  of  an  individual  who  is  cognizant  of  tbe  &c^ 
iox  a  much  less  period  than  twenty  years,  say  four  or  five 
years,  was  sufEcient  to  raise  the  presumption  of  a  dedica- 
tion. Indeed,  the  weight  of  authority  seems  to  be,  that  the 
use  of  land  for  a  highway  for  suck  a  length  of  time  that 
public  accommodation  and  private  rights  might  be  materially 
affected  by  an  interruption  of  the  enjoyment,  would  be  evi- 
dence that  the  owner  intended  a  dedication  to  the  public 
jfarvis  v.  Dean^  3  Bing.  447 ;  2  GreenI,  Ev.,  sec  662. 

"The  statute  upon  which  this  prosecution  is  founded, 
does  not  require  that  the  highway  obstructed  should  have 
been  established  by  competent  authority.  And  if,  in  this 
instance,  it  had  been  used,  travelled  and  worked  on,  uninter* 
ruptedly  for  ten,  or  even  a  less  number  of  years,  the  jury 
had  the  right  to  infer  a  dedication  by  the  owner  of  the  land 
over  which  the  highway  passed,  and,  consequently,  to  find 
that  the  defendant  had  no  right  to  obstruct  it  It  follows 
that  the  instruction  of  the  court  is  errooeous,  and  the  one 
refused  should  have  been  given.'' 

The  existence  or  non-existence  of  other  roads,  that  passed 
over  or  near  to  the  fiirm  of  the  appellant,  was  an  important 
and  material  element  to  be  considered  by  the  jury,  in  deter* 
mining  whether  the  proposed  road  would  benefit  or  injure 
the  appellant,  and  the  legality  and  permanency  of  such  roads 
were  of  vital  importance. 

In  our  opinion  the  ninth  instruction  contained  a  correct 
enunciation  of  the  law  as  applicable  to  the  case,  and 
the  court  erred  in  refusing  to  give  such  instruction;  and  for 
this  error  the  judgment  must  be  reversed.  The  jury  were 
no  where  told  that  a  user  for  less  than  twenty  years  would 
amount  to  a  dedication. 

The  judgment  is  reversed  with  costs;  and  the  cause  ia 
remanded  for  a  new  trial. 

y.  Cox,  R  Wilson  f  and  A.  C.  Vfris,  for  appeilanL 

A»  ^v  •Sim/^M»  for  appettees.  ^\ 
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TRACncx,'^Ccms0  J^iv^rted  cm  4/^49l. — Time  of  Nm  Tr%al.^StaiuU  Cm^ 
Hmmedm  Force, — This  proTision  in  the  statutes  of  1S43  is  continued  in  force 
by  sec  802,  p.  336,  2  G.  &  H. :  "  Whenever  any  canse  is  reversed  in  the 
Supreme  Court,  in  whole  or  in  part,  on  appeal  or  writ  of  error,  and  sent  back 
for  such  further  proceedings  as  may  require  a  trial  by  jury,  if  the  decision 
and  opinion  of  the  Supreme  Court  in  such  cause  shall  have  been  deposited  ii| 
&e  office  of  the  clerk  of  the  inferior  court  sixty  days  or  more  before  the  first 
day  of  any  term  of  such  court,  such  cause  shall  stand  for  trial  at  such  tenn; 
otherwise  it  shall  be  continued  until  the  next  term  of  the  court. " 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Downey,  J. — ^When  a  judgment  has  been  reversed  in  this 
court,  and  the  cause  remanded  for  a  new  trial,  at  what  time 
is  the  new  trial  to  take  place  ?  The  answer  to  this  question 
"will  dispose  of  the  only  point  involved  in  this  case. 

The  appellees  sued  the  appellants,  in  the  common  pleas 
court  of  Tippecanoe  county,  on  three  several  promissory 
notes.  The  case  was  tried  at  the  February  term,  1870,  of 
said  court,  and  judgment  rendered  for  the  appellees,  for 
six  thousand  seven  hundred  and  eleven  dollars  and  fifty 
cents.  The  appellants  brought  the  case  to  this  court  on 
appeal,  and  the  Supreme  Court  on  the  28th  day  of  May,  1872, 
rendered  their  opinion  reversing  the  judgment.  On  the  1 3tl^ 
day  of  June,  1872,  the  appellees,  Coleman  and  Rainy,  filed 
in  writing  with  the  clerk  of  the  Supreme  Court  a  waiver  of 
a  petition  for  rehearing  in  accordance  with  the  following  rule 
of  the  Supreme  Court.  ''Rule  25.  Opinions  and  judgments  . 
shall  not  be  certified  to  the  court  below  by  the  clerk  of  this 
court,  except  in  criminal  cases,  until  the  expiration  of  sixty 
days,  unless  by  order  of  this  court,  or  on  the  filing  of  a 
-waiver  of  a  petition  for  rehearing,  which  order  of  the  court, 
or  filing  of  waiver,  shall  be  certified  by  the  clerk,  with  the 
opinion." 

On  the  15th  day  of  June,  1872,  the  opinion  of  the  Supreme 
Court,  accompanied  with  the  waiver  of  filing  petition  for 
tehearing  by  Coleman  wd  Rainy,  and  duly  certified  by  the 
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clerk  of  the  Supreme  Court,  was  filed  in  the  court  of  common 
pleas  of  Tippecanoe  county,  which  court  was  then,  and  had 
been  in  session  since  the  3d  day  of  June,  1872  ;  and,  on  the 
17th  day  of  June,  the  opinion  was  spread  of  record ;  and,  on 
the  19th  day  of  June,  1872,  appellants*  attorneys  entered  a 
special  appearance  and  moved  the  court  to  continue  the  case 
until  the  next  term  of  the  court.  This  motion  was  by  the 
court  overruled,  and  appellants  excepted. 

Trial  was  afterward  had,  and  judgment  for  seven  thousand 
one  hundred  and  eighty-eight  dollars  rendered,  under  issues 
made  in  conformity  with  the  opinion  of  the  Supreme  Court 

The  appellants  moved  for  a  new  trial,  and  in  arrest  of 
judgment,  each  of  which  motions  was  overruled,  and  appel- 
lants excepted. 

No  question  arises  in  the  pre.sent  record  involving  the 
merits  of  the  case. 

The  only  question  presented  is  one  of  practice,  and  arises 
upon  the  action  of  the  court  in  overruling  appellants' 
motion  to  continue  the  cause  to  the  next  term  of  the  court 
by  operation  of  law. 

The  civil  code  of  1852  has  these  sections  relating  to  the 
question  involved : 

"  Sec.  570.  When  the  judgment  is  reversed,  in  whole  or  in 
part,  the  supreme  court  shall  remand  the  cause  to  the  court 
below,  with  instructions  for  a  new  trial,  when  the  justice  of 
the  case  requires  it ;  but  if  no  new  trial  is  required,  with 
particular  instructions  relative  to  the  judgment  to  be  rendered, 
and  all  modifications  thereof. 

**  Sec.  571.  When  any  cause  is  determined  in  the  Supreme 
Court,  the  clerk  shall  forthwith  notify  the  clerk  of  the  court 
below  that  it  is  determined,  and  whether  reversed  or  affirmed, 
in  whole  or  in  part,  or  dismissed ;  at  any  time  within  sixty 
days  after  such  determination,  either  party  may  file  a  petition 
for  a  rehearing ;  if  not  so  filed,  the  decision  and  instructions 
of  the  Supreme  Court  shall  be  certified  to  the  eourt  below, 
unless  otherwise  ^ordered  by  the  court "     2  G.  &  H.  276. 

It  IS  also  provided,  in  sec.  315,  p.  194,  2  G.  &  H.,  that 
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**  every  action  shall  stand  for  issue  and  trial  at  the  first  term 
after  it  is  commenced,  when  the  summons  has  been  served 
on  the  defendant  ten  days,  or  publication  has  been  made 
for  thirty  days  before  the  first  day  of  the  term." 

In  Williants  v.  Port^  9  Ind.  551,  which,  contrary  to  what 
is  supposed  by  counsel  for  appellee,  was  decided  under  the 
code  of  1852,  this  court  said:  ''When  reversedand remand- 
ed, the  cause  stood  upon  the  docket  of  the  lower  court  for 
trial  again  at  the  next  term,  provided  it  was  filed  in  time. 
If  not  filed  in  time,  it  stood  continued  by  operation  of  law." 

In  Williatnsy.  yones,  14  Ind,  363,  this  court  said:  "The 
opinion  reversing  the  judgment  was  not  filed  in  the  court 
below  sixty  days  before  the  first  day  of  the  term  at  which 
the  cause  was  again  called  up  for  trial ;  and  it  was  objected 
that  the  fact  just  stated  precluded  a  trial  at  the  then  term. 
By  the  code  of  1852,  notice  of  the  decision  of  a  cause  in  the 
Supreme  Court  is  immediately  sent  to  the  court  below ;  and,  if 
no  petition  for  rehearing  prevent,  at  the  expiration  of  sixty 
days  thereafter,  a  copy  of  the  decision  is  transmitted,  accom- 
panied by  such  instructions  as  the  Supreme  Court  may  give. 
If  a  new  trial  is  ordered,  it  must  take  place  as  soon  as  the 
court  and  parties  are  ready  for  it.  The  parties  must  be  taken 
to  be  ready,  unless  they  (or  one  of  them)  show  legal  cause 
for  delay.  The  code  is  silent  on  the  question  of  time  of 
trial,  further  than  that  the  cause  must  be  remanded  for 
further  proceedings." 

It  being  true  that ''  the  code  is  silent  on  the  question  of 
time  of  trial,"  it  is  insisted  by  counsel  for  the  appellant 
that  the  enactment  on  the  subject  in  the  statute  of  1843  ^^ 
in  force.  It  is  provided,  in  sec.  802,  p.  336,  2  G.  &  H.,  that 
*'  the  laws  and  usages  of  this  State  relative  to  pleadings  and 
practice  in  civil  actions  and  proceedings,  not  inconsistent 
herewith,  and  as  far  as  the  same  may  operate  in  aid  hereof,  or 
to  supply  any  omitted  case,  are  hereby  continued  in  force." 
The  provision  in  the  statute  of  1843  is  not  inconsistent  with 
any  provision  in  the  code  on  the  subject,  for  there  is  no  pro- 
vision covering  the  point    The  section  in  the  statute  of 
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X  843i  P-  73  2»  is  as  follows ;  ''  Whenever  any  cause  is  reversed 
in  the  Supreme  Court,  in  whole  or  in  part»  on  appeal  or  writ 
of  error,  and  sent  back  for  such  further  proceedings  as  may 
require  a  trial  by  jury,  if  the  decision  and  opinion  of  the 
Supreme  Court  in  sudh  cause  shall  have  been  deposited  in 
the  office  of  the  clerk  of  the  inferior  court  sbcty  days  or 
more  before  the  first  day  of  any  term  of  such  court,  such 
cause  shall  stand  for  trial  at  such  term  ;*  otherwise  it  shall 
be  continued  until  the  next  term  of  the  court" 

It  is  very  inconvenient  to  have  no  certain  rule  on  this  sub- 
ject. It  is  according  to  the  spirit  of  our  laws  to  give  parties 
a  reasonable  time  in  which  to  prepare  for  the  trial  of  causes. 
Hence  the  section  of  the  code  above  quoted  requiring  the 
process  to  be  served  ten  days,  or  publication  made  thirty 
days  before  the  first  day  of  the  term,  to  justify  any  steps  in 
the  cause  at  such  term.  It  is  a  hardship  to  a  party  to  be 
required  to  be  on  the  lookout  during  the  whole  of  a  term  of 
the  court  lest  the  other  party  should  try  the  cause  in  his 
absence.  We  see  no  reason  why  the  section  quoted  from 
the  statute  of  1 843  should  not  be  regarded  as  in  force  to 
supply  this  omitted  case.  This  section  in  the  statute  of  1843, 
and  the  provision  in  the  code  continuing  it  in  force,  seem  not 
|o  have  been  suggested  to  the  court  in  the  cases  to  which 
we  have  referred,  or  doubtless  the  question  would  have  been 
then  disposed  of  on  these  grounds. 

The  judgment  is  reversed,  with  costs,  and  the  case 
remanded,  with  instructions  to  grant  a  new  trial  and  to  pro- 
ceed in  accordance  with  this  opinion. 

y.  A.  StHn,  J.  R.  Coffivth.  and  T.  B.  Want,  for  appel- 
lants. 

W.  C.  WUsan  and  %  H.  Adams,  for  appellees. 
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Contract. — Implied  Promise, —  Work  and  Labor, — Uncle  and  Niece,— K  girl, 
upon  the  death  of  her  mother,  was  tamed  away  from  home  by  her  father,  at  the 
age  of  fourteen,  and  at  the  suggestion  of  her  aunt  and  her  grandmother  she  went 
to  lire  widi  an  nndetud  avnt,  with  whom  she  remained  until  she  was  twenty-five 
years  of  age ;  when,  being  engaged  to  be  married,  she  privately  left,  and  was 
afterward  married ;  and  she  subsequently  brought  suit  against  said  uncle  for  woxic 
and  labor.  It  was  not  claimed  that  any  egress  contract  existed,  and  it 
appeared  that  she  was  kindly  treated  and  provided  for  in  a  better  manner 
than  she  would  have  been  if  she  had  merely  received  ordinaiy  wages. 

Held^  that  she  was  not  entitled  to  recover  for  her  services. 

APPEAL  from  the  Dearborn  Circuit  Court. 

DowNEV,  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  on  an  account  for  work  and  labor  extending 
from  December,  1859,  to  December,  1868,  amounting  to  two 
thousand  two  hundred  and  eighty-eight  dollars,  with  a  credit 
of  two  hundred  dollars,  leaving  due  two  thousand  and 
eighty-eight  dollars.  The  action  was  commenced  in  March, 
1870.  The  defendant  answered:  ist  The  general  denial; 
2d.  Payment;  and  3rd.  Set-off.  Reply  in  denial  of  the 
second  and  third  paragraphs  of  the  answer.  The  issues 
were  tried  by  a  jury ;  there  was  a  verdict  for  the  plaintiff  for 
four  hundred  and  fitly  dollars,  a  motion  for  a  new  trial  by 
the  defendant,  because  the  verdict  was  not  sustained  by  the 
evidence,  overruled,  and  judgment  for  the  amount  of  the 
verdict.  The  evidence  is  in  the  record  by  a  bill  of  excep- 
tions. The  error  assigned  is  the  refusal  to  grant  a  new  trial. 
The  case  turns  upon  the  question,  whether  or  not,  under 
the  circumstances,  the  jury  should  have  found  the  existence 
of  a  promise  by  the  appellant  to  pay  for  the  services  ren- 
dered by  the  appellee.  It  is  not  always  the  case,  where  one 
person  has  rendered  services  for  another,  that  the  law  will 
imply  a  promise  to  pay  for  the  services.  Where  services  are 
rendered  by  a  child  to  its  parent,  afler  the  arrival  of  the 
child  at  twenty-one  years  of  age,  and  while  it  continues  to 
reside  with  its  parent,  without  any  agreement  on  the  part  of 
the  parent  to  pay  for  such  services,  the  law  implies  no  obli- 
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gation  on  the  part  of  the  parent  to  pay  for  such  services. 
Resorv.  yohnson^  i  Ind.  lOO;  Adams  v.  Adams'  Adm'r^  23 
Ind.  50;  Candor^ s  Appeal,  5  Watts  &  S.  513 ;  Guild  \.  Guild, 
15  Pick.  129;  Andrus  v.  Foster,  17  Vt.  556. 

The  rule  is  not  confined  to  the  cases  where  the  relation  of 
parent  and  child  exists.  It  extends  to  other  relations,  and 
perhaps  relationship  is  only  a  circumstance  tending  to  rebut 
the  implication  of  a  promise.  In  Oxford  v.  McFarland,  3 
Ind.  156,  the  rule  was  applied  where  the  relationship  of 
father-in-law  and  son-in-law  existed  between  the  parties. 
In  Weir  v.  Weii^s  AdnCr,  3  B.  Mon.  645,  it  was  held  to 
apply  where  the  relation  of  uncle  and  nephew  existed 
between  the  parties.  In  this  case  the  uncle  was  an  Irishman, 
who  had  emigrated  to  this  country  at  an  early  day,  and  had 
amassed  a  handsome  fortune,  and  lived  and  died  a  bachelor. 
His  three  nephews  emigrated  to  this  country  some  years 
before  the  death  of  their  uncle,  without  property  or  means, 
and  were  taken  into  his  employ,  fed,  clothed,  and  supplied 
by  him.  They,  in  the  mean  time,  were  actively  engaged  in 
assisting  him  in  carrying  on  his  business,  and  rendered 
essential  and  valuable  services  in  their  several  stations,  one 
of  them  for  some  twenty  years  before  his  death,  the  other 
two  for  six  or  eight  years.  No  contract  for  hire  or  stipula- 
tion for  wages  appeared,  nor  was  it  shown  by  any  evidence 
that  they  looked  for  or  expected  compensation  in  the  form  of 
wages  or  salaries.  They  inherited  the  real  estate  of  their 
uncle  in  connection  with  a  daughter  of  a  deceased  brother 
of  theirs,  and  were  in  addition  entitled  to  share  with  the  non- 
resident heirs  in  the  distribution  of  the  personal  estate.  But 
not  content  with  this,  they  set  up  a  claim  against  the  admin- 
istrator of  their  deceased  uncle's  estate,  for  pay  for  their  ser- 
vices during  the  time  they  lived  with  him.  The  court  in 
deciding  the  case  said :  "  It  is  not  pretended  in  this  case,  that 
any  express  contract  for  services  was  ever  made.  If  a  right 
to  an  allowance  for  services  exists,  it  must  rest  only  on  an 
implied  contract  or  promise  to  pay.  It  is  said  by  one  learned 
jurist,  'that  an  implied  contract  or  promise  is  inferred  from 
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the  conduct,  situation  or  mutual  relations  of  the  parties,  and 
is  enforced  by  the  law  on  the  ground  of  justice/    And  this 
language  is  used  by  Chief  Justice  Marshall  in  12  Wheaton, 
341:  'a  great  mass  of  human  transactions  depends  upon 
implied  contracts ;  upon  contracts  which  are  not  written,  but 
which  grow  out  of  the  acts  of  the  parties.     In  such  cases, 
the  parties  are  supposed  to  have  made  those  stipulations 
which,  as  honest,  fair  and  just  men,  they  ought  to  have 
made.'    And  Lord  Mansfield  says,  that  when  ex  equo  and 
bono  money  is  due,  though  there  be  no  express  promise  to 
pay,  that  the  law  will  imply  a  promise.    Testing  the  defend- 
ant's claim  for  compensation  by  the  rules  and  principles  just 
cited,  and  it  is  hard  to  perceive  any  just  ground  upon  which 
they  can  be  made  to  rest.    From  the  conduct,  situation  and 
mutual  relations  of  the  parties,  so  far  from  its  being  founded 
in  justice,  to  allow  compensation,  it  would   operate  the 
height  of  injustice;  and  so  far  from  the  stipulations  for  pay- 
ment, which  is  sought  to  be  implied,  being  such  as  honest, 
fair  and  just  men  ought  to  have  made,  they  are  precisely 
such  as  honest,  fair  and  just  men,  under  the  circumstances 
of  this  case,  would  not  have  thought  of  exacting  on  the  one 
side,  or  have  thought  of  making  on  the  other,"  etc.    And 
see  Wilcox  v.  Wilcox^  48  Barb.  327 ;  Aniens  Appeal^  49  Pa. 
SL  126;  Bundy  v.  Hyde,  50  N.  H.  116,  and  cases  there 
cited. 

In  further  illustration  of  the  legal  principle  to  which  we 
refer,  we  may  cite  the  cases  of  Cauble  v.  Ryman,  26  Ind. 
207;  and  King's  AdnCr  v.  Kelly,  28  Ind.  89,  where  it 
was  held,  that  when  a  mother-in-law  lived  in  the  family  of 
her  son-in  law,  without  any  contract  for  payment  of  board, 
nothing  could  be  recovered.  In  the  first  named  case  the  court 
said:  ''It  is  a  rule  of  law,  recognized  by  repeated  decisions 
of  this  court,  that  where  persons  standing  in  the  relation 
toward  each  other  occupied  by  the  plaintiff  and  the  deceased 
in  this  case,  live  together  as  members  of  a  common  family, 
there  is  no  obligation  to  pay  for  services  rendered  on  the  one 
liand,  or  for  board,  etc.,  furnished  on  the  other,  without  there 
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be  an  express  promise  to  pay»  or  the  circumstances  be  such 
as  to  raise  an  implied  promise/* 

In  the  case  under  considerattoa,  the  evidence  tends  to  show 
that  after  the  death  of  the  mother  of  tiie  appellee,  she  was 
turned  away  from  home  by  her  father,  and  at  the  suggestion 
of  her  aunt  and  grandmother^  vent  to  live  in  the  &mily  of 
the  appellant,  who  and  whose  wife  wo'e  her  uncle  and  aunt. 
She  was  at  this  time  only  fourteen  or  fifteen  years  of  age. 
She  remained  until  she  was  twenty-five  or  twenty-six 
years  of  age,  when  being  engaged  to  be  married,  she 
privately  left,  and  was  afterward  married.  She  was  a  wit- 
ness in  the  trial  of  the  case,  and  did  not  testify  to  the 
existence  of  any  contract  or  agreement  by  which  she  was  to 
have  wages.  The  testimony  of  the  other  witnesses  tends 
very  strongly  to  show  an  understanding  that  she  was  not 
working  for  wages.  She  appears  to  have  labored  industri- 
ously, and  to  have  been  kindly  treated  by  Ae  appellant  and 
his  &mily,  and  provided  for  in  a  much  better  manner,  as  it 
seems  to  us,  than  she  could  have  been  had  she  received 
ordinary  wages.  No  accounts  seem  to  have  been  kept  by 
her  against  the  appellant  for  her  services,  nor  was  there  any 
demand  for  pay,  nor  does  it  appear  that  they  ever  had  any 
settlement  relating  to  her  services  or  as  to  what  she  received 
from  the  appellant,  or  that  any  setdement  was  demanded  by 
her.  Without  further  stating  the  evidence,  all  of  which  we 
have  carefully  read,  we  are  of  the  opinion  that  the  verdict 
of  the  jury  was  not  sustained  by  the  evidence.  We  think 
the  case  comes  clearly  within  the  principle  of  law  to  which 
we  have  alluded,  and  which  is  enunciated  in  the  decisions  to 
which  we  have  referred. 

We  are  aware  of  the  rule  recognized  in  the  cases  of  Dallas 
V.  HoUingswofth,  3  Ind.  537;  WheaUyv.  Miscal,  5  Ind.  142; 
Van  Pelt  v.  Carwine^  6  Ind.  363 ;  and  Gametes  Adtrir  v. 
Boards  27  Ind.  323,  where  it  is  held  that  an  infant  is  not  bound 
by  a  special  contract  to  perform  labor  for  a  definite  time,  bift 
may  avoid  the  contract  and  recover  for  the  value  of  the 
^rvices  rendered    These  cases  do  not  affect  the  case  under 
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consideration.  The  evidence  was  abundant  to  show  a  ratifi- 
cation of  the  contract  or  arrangement  under  which  the 
appellee  was  living  with  the  appellant,  after  she  became 
twenty-one  years  of  age.  The  contract  was  only  voidable, 
and  the  appellee  not  having  avoided  it  on  her  arrival  at 
majority,  but  having  very  clearly  ratified  it  by  continuing  to 
live  with  the  appellant  upon  the  same  terms,  the  question  of 
her  infancy,  for  the  first  few  years  of  the  time  during  which 
she  lived  with  appellant,  cannot  afiectthe  case.  But  if  there 
was  no  ratification,  and  the  case  was  one  between  an  infant 
and  an  adult,  still  there  must  be  such  &cts  as  to  justify 
the  implication  of  a  promise  to  pay,  when  there  has  been  no 
express  promise. 

The  judgment  is  reversed  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  circuit  court  to  grant  a 
new  trial. 

2?.  5".  Afqfor,  0,  B,  Liddell^  and  ^.  Schwartz^  for  appellants 
y.  D.  Haynes  and  y.  K.  Thompson^  for  appellee. 


Coleman  v.  Lyman. 

GONTIYANCE. — StohUofy  Form, — Covmants, — ^A  wananty^  deecT  in  ihe  statu- 
toiy  form  is  a  conveyance  in  fee  simple  to  the  giantee,  Bis  heirs,  and  assigns, 
with  covenants  from  the  grantor  and  his  heirs  and  personal  representfitives, 
that  he  is  lawfully  seised  of  the  premises,  has  good  right  to  convey  the  same, 
and  gnanuitees  the  quiet  possession  thereof,  that  the  same  are  free  from  all 
jncumbrances,  and  that  he  will  warrant  and  defend  the  title  against  all  lawful 
daims. 

Same. — Breach  of  Covenant  ofSemn. — Action  not  Local, — ^A.,  the  grantee  in  a 
deed  of  conveyance  of  certain  real  estate  from  B.,  hiought  suit  against  C,  who 
had  conveyed  the  land  to  B.,  for  breach  of  a  covenant  of  seizin  in  his  de^ 
to  B. 

Hild^  that  the  action  was  not  local;  that  the  suit  was  one  to  be  brought,  not  in 
the  county  where  the  land  was  situated,  but  in  the  county  where  C.  resided^ 

V0L.XL11.— 19 
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Same. — Cavnumt  HwtniMg  with  Land, — The  covenant  of  seizin  will  pass  to  the 
heir  or  assignee  of  the  grantee.  Whoever  derives  the  right  to  the  land 
through  such  grantee,  and  ultimately  sustains  damages  in  consequence  of  the 
covenantor's  want  of  title,  may  sue  him  for  damages. 

Same. — Omnderatum, — ^The  defendant  in  such  an  action  may  show  a  want  or 
failure  of  consideration  for  the  deed  upon  which  the  action  is  brought. 

APPEAL  from  the  Tippecanoe  Circuit  Court 

Downey,  J. — ^This  action  was  brought  by  the  appellee 
against  the  appellant  On  the  14th  day  of  October,  1857, 
the  appellant  and  his  wife  conveyed,  by  warranty  deed,  in  the 
statutory  form,  to  William  A.  White,  certain  real  estate  in 
Benton  county,  Indiana.  On  the  same  day  the  said  White 
conveyed,  by  a  similar  deed,  a  part  of  the  same  lands  to  the 
appellee.  This  action  is  for  a  breach  of  the  covenant  of 
seizin  in  the  deed  of  Coleman  to  White,  brought  by 
Lyman,  the  grantee  of  White.  By  virtue  of  the  statute 
the  deeds  in  question  are  deemed  and  held  to  be  con- 
veyances in  fee  simple  to  the  grantee,  his  heirs,  and 
assigns,  with  covenant  from  the  grantor  and  his  heirs  and 
personal  representatives,  that  he  is  lawfully  seized  of  the 
premises,  has  good  right  to  convey  the  same,  and  guarantees 
the  quiet  possession  thereof,  that  the  same  are  free  from  all 
incumbrances,  and  that  he  will  warrant  and  defend  the  title  to 
the  same  against  all  lawful  claims.    I  G.  &  H.  260,  sec.  12. 

There  were  issues  of  law  and  fact  found  and  disposed  of, 
and  final  judgment  rendered  for  the  appellee. 

There  are  three  questions  presented  and  discussed  with 
great  learning  and  ability. 

It  is  insisted  that  the  circuit  court  of  Tippecanoe 
county  had  no  jurisdiction,  because  the  lands  convey^^d  lie 
in  Benton  county.  This  question  is  probably  best  settled  by 
a  reference  to  the  statute :  "  Actions  for  the  following  causes 
must  be  commenced  in  the  county  in  which  the  subject  of 
the  action,  or  some  part  thereof,  is  situated  : 

"  First  For  the  recovery  of  real  property,  or  of  an  estate 
or  interest  therein,  or  for  the  determination  in  any  form  of 
such   right  or  interest,  and  for  injuries   to   real   properQ^. 
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Second.  For  the  partition  6f  real  property.     Third.  For  the 
foreclosure  of  a  mortgage  of  real  property." 

The  next  section  relates  to  actions  which  must  be  com- 
menced in  the  county  where  the  cause  or  some  part  thereof 
arose.  Section  thirty  relates  to  actions  against  a  corpora- 
tion, company,  etc.,  having  an  office  or  agency  in  any  county 
for  the  transaction  of  business,  in  which  case  any^action 
growing  out  of  the  business  of  such  office  may  be  brought 
in  such  county.  Section  thirty-one  relates  to  the  place 
where  an  action  to  establish  or  set  aside  a  will  must  be  brought 
Section  thirty-two  relates  to  the  venue  of  actions  against  rail- 
road, or  canal  corporations,  or  companies,  or  the  owner  of  a 
line  of  stages  or  coaches,  etc.  Section  thirty-three  provides, 
that  **  in  all  other  cases,  the  action  shall  be  commenced  in 
the  county  where  the  defendants  or  one  of  them  has  his  usual 
place  of  residence,"     2  G.  &  H.  56-58. 

If  it  can  be  insisted,  with  any  show  of  reason,  that  any  of 
these  sections  required  the  action  in  question  to  be  brought  in 
the  county  where  the  lands  are  situated,  it  must  be  th^  first 
which  we  have  quoted,  and  the  first  division  of  that  section. 
But  we  think  that  section  does  not  make  the  action  in  such 
case  local.  This  was  not  an  action  "  for  the  recovery  of  real 
property,  or  of  an  estate  or  interest  thereinj"  nor  do  we 
think  it  was  an  action  "  for  the  determination  in  any  form 
of  such  right  or  interest,"  within  the  contemplation  of  that 
section.  Hence  we  are  of  the  opinion  that  the  objection 
made  to  the  jurisdiction  of  the  court  is  not  well  founded. 

The  next  postion  taken  by  appellant  is,  that  an  action  by 
the  appellee  cannot  be  maintained  upon  ^  the  covenant  of 
seizin  in  the  deed  of  the  appellant  to  White.  It  is  urged 
that  if  the  appellant  was  not  seized,  there  was  a  breach 
of  the  covenant  as  soon  as  it  was  made ;  that  no  title  passed 
to  White,  and,  consequently,  that  no  title  passed  from  him  to 
the  appellee,  nor  any  right  to  sue  for  a  breach  of  the  cove- 
nant. This  question  is  settled  by  the  decision  of  this 
court  in  Martin  v.  Baker,  5  Blackf.  232.  Unless  we  are 
to  overrule  that  case,  the  question  must  remain  settled.    In 
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the  opinion  in  Bumham  v.  Lasselle^  35  Ind.  425,  it  was  said ; 
^'Whatever.the  statute  law  may  have*  been  at  the  time  the 
decision  of  Martin  v.  Baker ^  5  Blackf.  232^  was  made,  we 
think  our  present  statute  is  decisive  of  the  question ;  but  we 
do  not  admit  that  the  two  cases  are  precisely  alike ;  there, 
possession  may  have  been  given;  in  this  case  it  was  not;  but 
if  the  two  cases  were  the  same,  we  would  overrule  that 
case."     It  is  claimed  that  this  language  is  virtually  a  deci- 
sion  overruling  the  case  of  Martin  v*  Baker.    This  is  a  mis- 
apprehension.   All  that  was  said  in  that  opinion  was,  that  if 
the  two  cases  were  the  same,  we  would  overrule  that  case. 
The  case  of  Bumham  v.  Lasselle  was  a  case  where  the  breach 
occurred,  and  the  entire  damages  accrued,  in  the  lifetime  of 
the  grantee.     In  Martin  v.  Baker^  '*no  special  damage  was 
alleged  to  have  accrued  to  the  intestate."    The  language  of 
the  court  in  that  case  is  this :  "  It  appears  to  us  to  be  a  mis- 
take to  say,  that  the  covenant  of  seizin  cannot  pass  to  the 
heir  or  assignee  of  the  grantee.    The  covenant  is  not  inserted 
in  the  deed  merely  for  the  grantee's  benefit,  but  for  the 
benefit  of  all  others  who  may  derive  their  claim  to  the 
land  through  him.     Whoever  thus  derives   his  right,  and 
ultimately  sustains  damages  in  consequence  of  the  cove- 
nantor's want  of  title,  may  sue  him  for  the  breach  J'    This  case 
has  stood  and  been  recognized  as  the  law  of  the  State  on 
this  point  for  more  than  thirty  years,  and  we  do  not  feel  that 
we  would  be  justified  in  overruling  it  without  stronger 
reasons  than  are  presented  to  us  in  this  case.     See  the  case 
of  ScJwfield  V.  The  Iowa  Homestead  Company^  32  Iowa,  317, 
which  fully  sustains  our  ruling  in  this  case,  after  an  examina- 
tion of  the  cases. 

The  third  question  presented  is  this :  can  the  defendant 
in  such  a  case  allege  and  show  a  want  or  failure  of  consid- 
eration for  the  deed  in  which  the  covenant  is  contained  upon 
which  the  action  is  brought?  The  circuit  court  held  that 
he  could .  not. 

Following  the  ruling  of  thfs  court  In  the  case  of  Gavin  v. 
Buckles^  41  Ind.  528)  at  the  present  term,  we  must  hold  that 
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in  this  the  circuit  court  committed  an  error.  For  this  error 
fhe  judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs,  andT  the  cause 
remanded,  for  further  proceedings  in  accordance  with  this 
opinion. 

W.  C.  Wilson,  7.  H.  Adams,  Z.  &  S.  P.  Baird,  S.  A. 
Huff,  and  B.  W.  Langdon,  for  appellant 

W.  D.  Wallace,  for  appellee. 


Manford  et  al.  v.  The  Pleasant  Grove  and  Indian 

Creek  Turnpike  Company  et  al. 

TORNPiKK. — AssessnunLr—T^taHStitt  the  board  of  tqualisation  nor  any  court  or 
body,  except  the  assessors,  has  power  to  make  any  assessment  of  benefits  in 
the  coostniction  of  a  turnpike. 

APPEAL  from  the  Switzerland  Circuit  Court 
OsBORN,  C.  J. — ^The  main  questions  in  this  case  were  fully 
considered  in  Hopkins  v.  The  Greensburgh,  Kingston,  and 
Clarksburg  Turnpike  Co.,  40  Ind.  44,  and  The  Greensburgh, 
JUilford,  and  Hope  Turnpike  Co.  v.  Sidener,  40  Ind.  424, 
and  we  do  not  think  it  necessary  to  reconsider  them. 

The  appellees  however  insist,  that»  although  lands  liable 
to  be  assessed  are  omitted,  the  only  remedy  to  the  land- 
owner was  by  application  for  relief  to  the  board  of  equaliza- 
tion, under  sec  3  of  the  act  of  May  14th,  1 869,  3  Ind.  Stat. 
538,  or  by  appeal  under  sec.  8  of  that  act.  Those  sections 
give  no  power  \o  assess  lands  omitted.  The  board  can 
equalize  die  assessment  made.  An  appeal  lies  by  a  person 
aggrieved  by  an  assessment.  No  power  is  given  to  any 
court  or  body,  except  the  assessors,  to  make  any  assessment. 
The  power  to  equalize  an  assessment  made,  or  to  correct  it 
by  appeal^  is  entirely  different  from  the  power  to  make  one. 
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The  judgment  of  the  said  Switzerland  Circuit  Court  is 
reversed,  with  costs.  Cause  remanded^  with  instructions  to 
sustain  the  demurrer  to  the  answer  and  for  further  proceed- 


ings. 


Downey,  J.,  was  absent 

H,  IV.  Harrington,  C.  A.  Korhly,  and  W.  M.  Smith,  for 
appellants. 

C  El  Walker  and  W,  R.  Johnston,  for  appellees. 
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Practice.— Z>Mnirfr.fr  to  Evidmee.^Statement  of  Evidence^-^Jomder  in  De- 
murrer,— ^The  party  demuning  to  evidence  should  set  out  in  fall  the  cvideDce 
and  demur  thereto,  and  if  the  other  party  join  in  the  demurrer,  he  admits 
that  the  evidence  is  properly  set  out.  If  the  party  ofierlng  the  evidence 
denies  the  correctness  of  the  statement  thereof,  he  should  refuse  to  join  in  the 
demurrer,  and  point  out  to  the  court  the  matters  of  omission  or  addition,  and 
the  court  should  require  the  demurring  party  to  correctly  state  the  evidence. 

Same. — Assessment  of  Damages. — ^Where  there  is  a  demurrer  to  evidence  and  a 
joinder  therein,  the  court  may  have  the  damages  assessed  by  the  jury  condi- 
tionally, or  the  jury  maybe  discharged  and  a  new  jury  called  if  the  demurrer 
be  overruled.    The^latter  is  the  usual  and  the  better  practice. 

Same. — Judgment. — Exceptum.^ Assignment  of  Error. — Pleadings. — Ccndu' 
sions  from  Evidence, — If  the  demurrer  be  sustained,  the  judgment  is  like  a 
final  judgment  on  a  successful  demurrer  to  the  complaint  or  answer.  An 
exception  to  the  ruling  and  aik  assignmeivt  of  error  thereon  reserve  thequestion ; 
but  defects  in  the  pleadings  cannot  be  taken  advantage  of  to  support  the  rul- 
ing, and  the  court  will  infer  from  the  facts  any  conclusions  the  juiy  could 
reasonably  have  done. 

Same. — Motion  for  New  Trial. — In  Arrest. — If  the  demurrer  be  overruled  aEd 
damages  be  assessed^  a  motion  for  a  new  trial  may  be  made  for  error  in  snch 
assessment,  or  in  arrest  of  judgment  for  any  defect  in  the  pleadings  sufficient 
in  our  practice  to  arrest  judgment  in  other  cases. 

Same. — Bill  of  Exceptions. — Where  there  is  a  demurrer  to  evidence,  ther^  is 
no  bill  of  exceptions.  Where  a  bill  of  exceptions  is  tendered,  the  evidence 
must  go  to  the  jury. 

ExEomox. — Grems^  O'^.-^/lim.— -Where  an  execution  was  issued  upon 
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a  jadgmeot  on  the  31st  day  of  May,  and,  on  the  25th  day  of  the  next  July,  the 
execntion  defendant  sold  his  interest  in  a  field  of  corn  growing  upon  his 
lands,  which  had  been  planted  and  cultivated  by  tenants,  and  of  which,  by 
contracts  with  the  tenants,  he  was  to  receive  a  portion  when  the  com  matured 
in  the  field  at  cutting-up  time,  but  each  party  was  to  save  and  take  care  of 
his  own  share;  and  the  sheriff  levied  upon  the  interest  of  the  execution 
defendant  on  the  4th  day  of  August  thereafter; 

ffield,  that  the  com  was  subject  to  execution  and  sale  as  the  property  of  the 
execution  defendant;  that  the  execution  was  a  lien  thereon  from  the  time 
it  came  into  the  hands  of  the  sheriff,  and  the  subsequent  sale  of  the  com 
by  the  execution  defendant  in  no  manner  impaired  such  lien. 

Same. — Return, — Additional  Levy. — ^Where  there  has  been  a  levy  upon  real 
property  under  several  executions,  the  statement  in  a  return  by  the  sheriff,  as 
a  reason  for  an  additional  levy  on  personal  property,  that  he  regarded  the  real 
property  previously  levied  upon  as  insufficient  to  satisfy  the  execution,  is  no 
evidence  of  such  being  the  fact.  The  return  by  the  officer  on  the  execntion 
is  evidence  between  the  parties,  only  when  the  facts  stated  are  official  acts  to 
be  done  in  the  usual  course  of  proceeding.  Matters  of  opinion  or  excuses 
for  failure  to  perform  a  duty  cannot  be  thus  proved. 

Same. — Satisfactionj-^Ptesumptum. — In  this  State,  a  levy  upon  real  estate  of 
sufficient  value  to  pay  the  judgment  creates  a  presumption  of  satisfaction,  and 
there  exbts  no  distinction  between  the  effect  of  a  levy  upon  real  estate  and  that 
of  a  levy  upon  personal  property.  This  presumption  of  satisfaction  does  not 
anse  from  a  mere  levy,  but  from  proof  that  the  property  levied  upon  is  sufficient 
to  satisfy  the  execution. 

APPEAL  from  the  Hamilton  Common  Pleas. 

BusKiRK,  J. — It  becomes  necessary  for  us  to  dispose  of  a 
preliminary  question  made  by  counsel  for  appellee,  before 
we  pass  upon  the  merits  of  the  controversy. 

This  was  an  action  of  replevin  by  the  appellee  against  the 
appellant  as  sheriff,  to  try  the  rights  of  property  in  certain 
growing  com  which  had  been  levied  upon  as  the  property 
of  James  O'Brien  by  the  sheriff,  and  which  was  claimed  by 
the  appellee.  There  was  issue.  The  cause  was  submitted 
to  a  jury  for  trial.  The  appellee  offered  his  evidence  in 
support  of  the  issues  resting  upon  him.  The  appellant :, 
demurred  to  the  evidence.  The  demurrer  was  overruled,  to 
which  ruling  the  appellant  excepted.  The  demurrer  set  out 
the  evidence  which  had  been  given  to  the  jury  by  the  appel- 
lee and  then  demured  to  the  sufficiency  of  such  evidence. 
Final  judgment  was  rendered  for  the  appellee,  from  which 
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the  appellant  appeals  and  assigns  for  error  the  overruling 
of  his  demurrer  to  the  evidence.  The  evidence  is  not  put 
in  the  record  by  a  bill  of  exceptions.  It  is  insisted  hy 
counsel  for  the  appellee,  that  the  evidence  cannot  be  put  into 
the  record  by  setting  it  out  in  a  demurrer  to  the  evidence 
and  excepting  to  the  ruling  of  the  court  upon  such  demur- 
rer. It  is  conceded  that  such  was  the  practice  prior  to  our 
code,  but  it  is  insisted  that  it  has  abrogated  such  practice, 
and  we  are  referred  to  sections  342,  343,  344,  345,  346,  and 
347,  on  pages  208  to  210,  and  sec.  559,  on  page  273,  2  G. 
&H. 

The  sections  referred  to,  except  sec.  5  59,  relate  to  exceptions, 
and  the  mode  of  taking  and  placing  them  on  the  record. 
Sections  345  and  346  are  as  follows : 

"Sec.  345.  Where  the  decision  objected  to  is  Altered 
on  the  record,  and  the  grounds  of  objection  appear  in  the 
entry,  the  exception  may  be  taken  by  the  party  causing  to 
be  noted  at  the  end  of  the  decision  that  he  excepts. 

"Sec.  346.  Where  the  decision  is  not  entered  on  the 
record,  or  the  grounds  of  objection  do  not  sufficiendy 
appear  in  the  entry,  the  party  excepting  must  reduce  his 
exceptions  to  writing,  and  present  it  to  the  judge  for  his 
allowance  and  signature,"  etc. 

The  above  quoted  sections  do  not  introduce.any  new  prac- 
tice, but  simply  re-enact  the  law  as  it  has  existed  since  bills 
of  exceptions  were  introduced  by  statute  in  England.  Bills 
of  exceptions  were  not  known  to  the  common  law,  but  were 
introduced  by  13  Edw.  i.  ch.  31.  Until  that  time,  if  die 
judge  decided  wrongly  upon  any  point  of  law,  the  suitor 
was  without  remedy.  Btdkeley  v.  Butler,  2  B.  &  C.  434. 
,\  It  is  provided  by  the  above  quoted  sections  of  the  code, 
that  when,  in  the  progress  of  a  cause,  the  decision  objected 
to  is  entered  on  the  record,  that  is,  when  it  is  a  necessary 
part  of  the  record,  and  the  grounds  of  the  objection  appear 
in  the  entry,  the  party  may  cause  it  to  t:^^  noted  at  the  end 
of  the  decision  that  he  excepts,  and  that  such  entry  shall  be 
su£Eictent  to  reserve  the  question ;  but  when  die  dedsion  is 
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not  entered  on  the  record,  or  the  grounds  of  the  objection 
do  not  sufficiently  appear  in  the  entry,  then  the  party  can- 
not avail  himself  of  any  erroneous  ruling  unless  the  question 
is  reserved  and  placed  upon  the  record  by  a  bill  of  excep-- 
tions. 

Section  559  provides  what  shall  constitute  the  transcript 
on  appeal  to  this  court,  and  how  the  several  parts  shall  be 
made  a  part  of  the  record.  By  that  section  all  proper 
entries  and  all  the  papers  relating  to  the  cause  are  to  be 
deemed  parts  of  the  record.  This  includes  all  the  pleadings 
and  the  rulings  of  the  court  thereon,  when  presented  by 
demurrer.  All  other  matters  must  be  made  a  part  of  the 
record  by  a  bill  of  exceptions. 

The  complaint,  answers,  replies,  demurrers,  etc.,  must  be 
filed  by  the  clerk,  and  they  constitute  a  part  of  the  record, 
and  when  a  transcript  is  made  out  the  clerk  is  required  to 
copy  all  these  pleadings  at  large.  The  journal  entry,  by  the 
clerk,  of  the  filing  of  all  pleadings  is  necessarily  a  part  of 
the  record.  And  where  a  demurrer  is  filed  to  a  pleading, 
the  demurrer,  as  we  have  said,  is  a  natural  part  of  the 
record ;  the  entry,  by  the  clerk,  of  its  filing,  is  so  also ;  and 
so  is  the  action  of  the  court  in  sustaining  or  overruling  it. 
And,  as  the  demurrer  must  assign  causes,  the  grround  of  the 
decision  of  the  court  necessarily  and  sufficiently  appears 
of  record;  and,  consequently,  no  bill  of  exceptions  is 
required.  KesUr  v.  Myers^  41  Ind.  543 ;  Matlock  v.  Todd^ 
19  Ind.  130. 

There  seems  to  be  no  room  to  doubt  that  the  practice 
above  indicated  is  the  correct  one  when  applied  to  a  demurrer 
to  the  pleadings.  In  what  does  a  demurrer  to  the  evidence 
difier  from  a  demurrer  to  the  pleadings?  A  demurrer  to  a 
pleading  admits  the  truth  of  the  facts  stated,  while  a  demurrer 
to  the  evidence  admits  the  truth  of  the  facts  proved.  Both 
demurrers  present  questions  of  law  for  the  decision  of  the 
court.  As  we  have  seen,  the  pleading  demurred  to,  the 
demurrer,  the  ruling  of  the  court  thereon,  and  the  exception 
of  the  party  to  such  ruling,  constitute  a  part  of  the  record 
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When  a  demurrer  is  filed  to  the  evidence,  the  cause,  if  being 
tried  by  a  jury,  is  withdrawn  from  the  jury,  and  the  ques- 
tion is  referred  to  the  court,  whether,  conceding  the  facts 
proved  to  be  true,  they  are  sufficient  in  law  to  support  the 
action.  The  old  practice  was,  where  there  was  a  demurrer 
to  the  evidence,  for  the  court  to  order  a  note  of  the  evidence 
to  be  taken,  which  was  signed  by  counsel  on  both  sides,  and 
the  demurrer  was  affixed  to  the  postea,  BuIIer  Nisi  Prius, 
313;  TiddPr.  866. 

But  the  modem  practice  is  for  the  party  demurring  to  set 
out  in  full  and  at  length  the  evidence  in  his  demurrer.  This 
practice  has  been  recognized  and  sanctioned  by  this  court, 
under  our  code  of  procedure.  Griggs  v.  Sedcy^  8  Ind.  264. 
In  that  case  the  demurrer  sets  out  at  length  the  evidence, 
and  then  demurs  to  it  upon  the  ground  that  it  was  not  suf- 
ficient to  support  the  issue.  There  was  a  joinder  in  demur- 
rer. In  that  case  will  be  found  a  form  of  a  demurrer  to  evi- 
dence and  of  the  joinder,  which  has  received  the  approval 
of  this  court. 

The  usual  practice  is  for  the  opposite  party  to  join  in 
demurrer,  but  this  is  not  necessary.  By  a  joinder  in 
demurrer  the  party  admits  that  the  evidence  is  properly  set 
out.  If  the  party  offering  the  evidence  is  of  the  opinion 
that  the  evidence  is  not  fully  and  correctly  set  out,  he  should 
refuse  to  join  in  demurrer,  but  should  pray  the  judgment 
of  the  court  that  his  adversary  may  not  be  admitted  to  his 
demurrer,  until  the  evidence  is  fully  and  correctly  set  forth, 
and  he  should  show  to  the  court  wherein  the  evidence  is 
not  fully  and  correctly  set  forth.  The  whole;  operation  of 
entering  the  matter  on  the  record  and  of  conducting  the 
demurrer  to  evidence  is,  and  ought  to  be,  under  the  direction 
and  control  of  the  judge  sitting  at  the  trial ;  and  where  it  is 
objected  that  the  evidence  is  not  fully  and  correctly  set  forth, 
it  is  the  duty  of  the  judge  to  determine  the  question ;  and 
if  the  objection  is  found  to  be  true,  he  should  require  the 
party  demurring  to  strike  out  any  matter  improperly  inserted 
or  to  insert  any  matter  improperly  omitted,  until  the  demur- 


MAY  TERM,  1873.  299 

Lindley  v.  Kelley. 

rer  speaks  the  truth.      Tidd.  Pr.   865;  BuUer  Nisi  Prius, 

313- 
Where  there  is  a  demurrer  to  evidence  and  a  joinder,  the 

court  may  have  the  damages  assessed  by  the  jury  condi- 
tionally; or  the  jury  may  be  discharged,  leaving  the  damages 
to  be  assessed  by  another  jury,  should  the  demurrer  be 
overruled.  Andrews  v.  Hammond,  8  Blackf.  540.  The  lat- 
ter is  the  usual  and  better  practice. 

If  the  demurrer  i^  sustained  to  the  evidence,  the  judgment 
is  substantially  the  same  as  a  final  judgment  on  demurrer  to 
the  complaint  or  answer.  The  party  should  object  to  the 
sustaining  of  the  demurrer,  and  the  assignment  of  such  rul- 
ing as  error  in  this  court  presents  for  review  whether  the 
court  erred  in  overruling  the  demurrer  to  the  evidence. 

Upon  a  demurrer  to  evidence,  no  advantage  can  be  taken 
of  any  defect  in  the  pleading,  as  a  reason  for  sustaining  it, 
but  if  the  demurrer  be  overruled  and  a  jury  be  summoned 
to  assess  damages,  a  motion  may  be  made  for  a  new  trial 
for  error  occurring  on  the  assessment  of  damages,  or  in 
arrestof  judgment  for  any  defect  in  pleadings  which  would 
warrant  the  arrest  of  judgment  under  our  present  system. 
Upon  demurrer  the  court  will  infer  from  the  evidence  every 
conclusion  the  jury  could  reasonably  have  inferred  from  it 
In  Bulkeley  v.  Butler,  supra.  Best,  J.,  after  showing  the  origin 
and  office  of  a  bill  of  exceptions,  proceeds  to  say :  ''  But  it 
may  be  asked  what  then  is  the  office  of  a  demurrer  to  evi- 
dence ?  It  is  this.  If  the  party  tenders  a  bill  of  exceptions^ 
the  evidence  must  be  left  to  the  jury ;  but  if  the  party  does 
not  wish  that,  he  may  withdraw  it  from  their  consideration 
by  a  demurrer.  If,  however,  he  does  not  demur,  he  must 
not  be  placed  in  a  better  situation  than  if  he  did.  Now,  by 
a  demurrer  to  evidence,  all  the  facts  of  which  there  is  any  evi- 
dence are  admitted,  and  all  conclusions  which  can  &irly  and 
logically  be  deduced  from  those  fects." 

According  to  the  ruling  in  the  above  case,  there  cannot 
be  a  bill  of  exceptions  where  there  is  a  demurrer  to  the  evi- 
dence, for  ''when  the  party  tenders  a  bill  of  exceptions,  the 
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evidence  must  be  left  to  the  jury.''  This  ruling  is  baaed 
upon  sound  principles,  and  is  supported  by  authority.  Cole 
V.  DriskiU,  I  Blackf.  i6 ;  Dougherty  v.  Campbell,  i  Blackf.  39; 
Shields  v.  Arnold^  i  Blackf.  109;  M'Creary  v.  Fike^2  Black£ 
^  374 ;  i?47^  V.  Rue^  4  Black£  263 ;  Andrews  v.  Hammond,  8 
Blackf.  540;  Griggs  v.  Seeley,  8  Ind.  264;  Pawling  v.  The 
United  States,  4  Cranch,  2 19 ;  7}i^  Columbian  Ins.  Co.  v.  Cis/- 
/^//,  12  Wheat.  383  ;  Gibson  v.  Hunter,  2  H.  Bl.  187. 

We  are  very  clearly  of  opinion  that  the  evidence  offered 
by  the  plaintiff  below  is  properly  in  the  record,  and  preseots 
for  our  decision  the  question^  whether  such  evidence  was 
sufficient  to  support  the  issue  resting  upon  the  plaintiff. 

The  substantial  facts  as  disclosed  by  the  evidence  are 
these: 

The  Indianapolis  National  Bank,  on  the  4th  day  of  May, 
1870,  recovered,  in  the  Hamilton  Circuit  Court,  a  judgment 
against  James  O'Brien  as  principal,  and  James  M.  Flanders 
as  surety,  in  the  sum  of  nine  thousand  nine  hundred  and 
seventy  dollars  and  ninety-five  cents,  and  the  further  sum 
of  fourteen  dollars  and  seventeen  cents,  costs  of  suit. 

That  on  the  31st  day  of  May,  1870,  an  execution  on 
said  judgment  was  in  due  form  of  law  issued  by  the  clerk 
of  said  court,  directed  to  the  sheriff  of  said  county,  com- 
manding him,  that  of  the  property  of  said  O'Brien  as  princi- 
pal, and  the  said  Flanders  as  surety,  he  cause  to  be  made 
the  principal,  interest,  and  costs  of  such  jtidgment ;  which 
was  on  the  said  day  delivered  to  such  sheriff 

From  the  return  of  the  sheriff  on  such  execution^  it 
appears  that  on  the  same  day  the  execution  came  to  his 
hands,  he  demanded  personal  property  whereon  to  levy, 
and  was  informed  by  O'Brien  that  he  had  no  personal 
property  subject  to  levy  and  sale  upon  the  execution,  ^^ 
that  the  money  must  be  made  from  the  sale  of  his  r^ 
estate,  and  directed  a  levy  thereon. 

That  on  the  3d  day  of  June,  1870,  the  sheriff  levied  upo^^ 
a  large  quantity  of  real  estate  belonging  to  O'Brien,  sutJJect 
to  all  liens  and  incumbrances  thereon. 
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There  was  rendered^  in  the  same  court  and  on  the  same 
day  that  the  judgment  in  favor  of  the  Indianapolis  National 
Bank  was  rendered,  twelve  other  judgments  against  the  said 
O'Brien,  and  executions  were  issued  on  all  the  judgments 
at  the  same  time,  and  the  levy  heretofore  mentioned,  and 
those  that  will  hereafter  be  named,  were  made  upon  all  the 
executions.  The  total  amount  of  such  judgments  was  six- 
teen thousand  and  thirty-seven  dollars  and  sixty-nine 
cents. 

The  real  estate  was  offered  for  sale  on  the  7th  of  July, 
1870,  and  was  not  sold  for  the  want  of  bidders. 

On  the  2ist  of  July,  1870,  the  sheriff  levied  on  certain 
personal  propertj'  of  O'Brien.  On  the  4th  day  of  August, 
1870,  the  sheriff  levied  on  the  property  in  controversy. 

On  the  26th  day  of  August,  1870,  the  sheriff  levied  upon 
certain  other  personal  property.  On  the  19th  day  of  Octo- 
ber, 1870,  the  personal  property  levied  upon,  except  that  in 
controversy  in  this  action,  was  sold,  and,  after  the  payment 
of  costs  and  expenses,  the  sum  of  five  hundred  and  nine 
dollars  and  forty-six  cents  was  applied  pro  rata  upon  the 
several  executions.  On  the  14th  day  of  October,  1870,  the 
real  estate  was  again  offered  for  sale,  and.  was  not  sold  for 
the  want  of  bidders.  Such  real  estate  was  ^gain  advertised 
for  sale  on  the  i6th  day  of  December,  1870,  but  was  not 
oflered  from  the  fact  that  the  executions  expired  before  the 
day  of  sale. 

The  sheriff,  in  his  return  upon  the  executions,  assigns  as 
a  reason  for  levying  upon  the  personal  property,  that  he  did 
not  regard  the  real  estate  levied  on  as  sufficient  to  satisfy  the 
executions  in  his  hands. 

The  appellee  claims  to  be  the  owner  of  the  com  in  dis-  y 
pute,  by  purchase  from  James  O'Brien,  on  the  2Sth  day  of 
July,  1870. 

Two  questions  arise  in  the  record  and  are  argued  by 
counsel : 

I.  It  is  claimed,  by  counsel  for  appellee,  that  O'] 
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• 

did  not  have  such  a  right  to,  or  interest  in,  the  com  as  made 
it  subject  to  levy  and  sale  upon  execution. 

2.  That  the  Sheriff  having  levied  the  executions  upon 
nearly  a  thousand  acres  of  land,  and  such  land  remaining 
unsold  and  undisposed  of,  the  levy  thereon  amounted  to  a 
satisfaction  of  the  execution,  and  that  the  sheriff  possessed 
no  power  to  levy  upon  the  property  in  dispute,  until  it  was 
demonstrated  by  an  actual  sale  of  the  real  estate,  that  it  was 
insufficient  to  satisfy  such  executions. 

The  facts  in  reference  to  the  ownership  and  possession  of 
the  corn  in  dispute  are  as  follows : 

The  corn  was  growing  upon  the  lands  of  O'Brien,  and  had 
been  planted  and  cultivated  by  R.  G.  Walker  and  Willis 
Venable.  Walker  and  Venable  gave  the  following  testimony 
as  to  the  contracts  between  them  and  O'Brien.  Walker 
said: 

"  I  reside  upon  O'Brien's  farm  in  Delaware  township.  I 
cultivated  corn  there  in  1870.  By  the  contract  between 
myself  and  O'Brien,  the  division  was  to  have  been  when  the 
corn  matured  in  the  fall,  at  cutting-up  time.  Each  party 
was  to  save  and  take  care  of  his  own  half  of  the  crop.  The 
corn  referred  to  was  the  crop  of  1870,  planted  in  the  spring, 
at  the  usual  time ;  the  com  was  to  have  been  divided  by 
rows  of  ten.  I  lived  on  farm  and  controlled  part  of  the  crop, 
and  that  I  cultivated.     I  have*  been  on  farm  three  years." 

Mr.  Venable  testified : 

"  Have  resided  on  farm  of  O'Brien  for  year  or  two,  part 
at  Beck's  station  ;  have  been  there  two  years.  I  cultivated 
two  pieces  of  com  on  shares  in  1870 ;  there  was  in  one  piece 
twenty  or  twenty-five  acres,  in  the  other  fourteen  or  fifteen 
I  acres.  My  interest  in  corn  was  one-half  in  part,  three-fifths 
^in  part.  For  the  year  1870  the  crop  was  to  have  been  divided 
in  the  fall,  at  cutting-up  time,  by  rows  of  ten  running  clear 
across  the  field.  Each  party  was  to  take  care  of  and  save  his 
own  part  of  the  crop.  I  had  nothing  to  do  with  corn  after  it 
was  cultivated  and  divided.  The  large  field  Mr.  O'Brien 
was  to  have  half,  and  the  balance  two-fiflhs." 
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It  is  argued  by  counsel  for  appellee,  that  the  title  to  the 
growing  crop  remains  in  the  tenant  so  long  as  any  thing 
remains  to  be  done  by  him,  or  until  the  time  arrives  for  the 
landlord  to  receive  his  share ;  and  that  while  O'Brien  had 
an  interest  in  the  growing  corn,  the  farms  and  the  corn  were 
in  the  possession  and  under  the  control  of  his  tenants,  and 
that  he  had  no  right  to  enter  until  the  time  arrived  for  the 
division  of  the  corn ;  and  that  as  O'Brien  had  no  right  to 
enter,  the  sheriff  had  no  such  right,  and  hence  could  not 
levy  and  sell  the  corn ;  and  in  support  of  these  positions 
reference  is  made  to  Woodruff  v,  Adams ^  5  Blackf  317,  ai^d 
Chissafnv.  Hawkins^  11  Ind.  316. 

In  Woodruff  v.  Adams,  supra,  it  was  held,  that  where  the 
landlord  was  to  receive  his  share  of  the  crop  on  other  prem- 
ises than  those  let,  his  share  was  in  the  nature  of  rent,  and 
until  that  was  delivered,  the  exclusive  ownership  of  the  crop 
was  in  the  raiser ;  but  where  the  landlord  was  to  receive  his 
share  of  the  crop  standing  in  the  field,  on  the  premises  let, 
he  was  jointly  interested  with  the  producer  in  the  crop  while 
it  was  growing  and  would  have  the  right  of  entry. 

In  Cf lissom  v.  Hawkins ^  supra,  the  tenant  agreed  to  pay  as 
rent,  for  one  hundred  acres  of  tillable  land  and  twenty-five 
acres  of  pasture  land,  one  thousand  seven  hundred  bushels 
of  com,  which  was  to  be  husked  and  cribbed  in  good 
order. 

The  above  case  differs  from  the  one  under  consideration 
in  several  particulars.  In  that  case  the  teilant  was  to  husk 
and  crib  the  corn,  which  was  to  be  delivered  as  rent  and  not 
as  a  share  pf  the  product  raised.  There  a  delivery  was 
contracted  for.  In  the  case  under  consideration  no  delivery 
was  contracted  for  or  necessary.  Worden,  J.,  in  deliv- 
ering the  opinion  of  the  court,  says :  "  It  may  be  observed 
that,  by  the  terms  of  the  lease,  Wright  was  to  pay  as  rent 
one  thousand  seven  hundred  bushels  of  corn ;  but  not  nec- 
essarily the  specific  com  that  he  might  raise  on  the  premises. 
That  amount  he  was  to  pay,  whether  he  raised  it  or  not,  and 
the  payment  of  that  amount,  either  in  corn  raised  on  the 
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premises,  or  otherwise  procured,  would  have  discharged  his 
contract." 

It  is  very  obvious  that  under  such  a  contract  the  landlord 
would  have  no  joint  interest  with  the  tenant  in  the  growing 
crop.  The  tenant  would  be  the  exclusive  owner  of  the  crop, 
until  it  was  secured  and  the  rent  was  delivered  to  the  landlord 

If  the  com  in  controversy  was  subject  to  sale  upon  the 
executions,  then  they  created  a  lien  on  the  growing  com 
from  the  time  they  came  to  the  hands  of  the  sherifl^  and  a 
sale  of  the  corn  could  not  divest  such  lien. 

The  title  of  the  appellee  depends  upon  the  validity  of  his 
purchase  from  O'Brien,  and  we  are  unable  to  see  how  O'Brien 
could  vest  in  his  vendee  a  good  title,  and  yet  not  possess 
such  title  to  the  com  as  would  make  it  subject  to  the  exe- 
cutions. Counsel  for  the  appellee  attempt  to  explain  the 
apparent  inconsistency  by  the  argument  that  a  growing  tim- 
ber tree  is  the  subject  of  a  contract,  but  cannot  be  levied  on 
by  an  attachment  or  execution,  and  that  growing  fmit  in  an 
orchard  can  not  be  levied  upon  and  sold  upon  execution, 
but  that  such  fmit  may  be  sold  by  the  owner,  and  a  contract 
for  its  sale  can  be  enforced,  and  reference  is  made  to  GmA- 
tin  V.  Foster,  57  111.  104,  published  in  April  No.  of  Law  Reg.  for 
iS73>  P*  257.  The  only  point  decided  in  that  case,  having 
any  application  to  the  one  under  consideration,  is,  that  ''  a 
sheriff  has  no  power  to  levy  on  and  sell  houses,  timber  or 
ornamental  trees,  and  sever  them  from  the  fee." 

It  appears  from  the  abstract  published  in  the  Register  that 
the  case  arose  under  the  homestead  law,  and  the  question 
which  seems  to  be  involved  was,  whether  houses  erected  and 
trees  planted  by  a  tenant  for  a  term  of  years  were  exempted 
from  sale  under  said  law,  and  it  was  held  that  they  were. 
The  case  has  but  little,  if  any,  application  to  the  present  case. 

It  was  decided  by  this  court,  in  Northern  v.  The  State,  ex 
rel.  Lathrop,  i  Ind.  113,  that  growing  crops,  raised  annually 
by  labor,  are  the  subject  of  sale  as  personal  property,  before 
maturity,  and  that  their  sale  does  not  necessarily  involve  an 
interest  in  the  realty  requiring  a  written  agreement 
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The  disdnction  between  the  annual  productions  of  the 
earth  which  are  produced  by  annual  planting,  cultivation,  and 
labor  and  such  as  are  not,  is  stated  with  great  clearness  and 
accuracy  by  Mr.  Chief  Justice  Robertson,  in  Craddock  v. 
Riddlesbarger^  2  Dana,  205,  where  he  says :    ''  Although  such 
annual  productions  or  fruits  of  the  earth  as  clover,  timothy, 
spontaneous  grasses,  apples,  pears,  peaches,  cherries,  etc.,  are 
considered  as  incidents  to  the  land  in  which  they  are  nourished, 
and  are,  therefore,  not  personal,  nevertheless,  evety  thing 
produced  from  the  earth  by  annual  planting,  cultivation  and 
labor,  and  which  is  therefore  denominated,  for  the  sake  of 
contradistinction,  fructus  industria^  is  deemed  personal  and 
may  be  sold,  as  personalty,  even  whilst  growing  and  imma- 
ture.    And  the  purchaser  of  such  an  article  in  such  a  grow- 
ing state  will  have  the  consequential  right  of  ingress  and 
egress,  for  purposes  of  cultivation,  preservation  and  removal,. 
though  he  will  have  acquired  no  interest  in  the  land  itself,'. 
nor  any  other  control  or  dominion  over  it,  than  such  as  maybe^ 
necessarily  incident  to  his  right  to  the  growing  fructus^ 
Parkam  v.  Thompson^  2  J.  J.  Mar.  1 59,  and  the  authoritiies^ 
therein  cited;  and  also  Eaton  \: Soutkbyy  Willes,  131.     The^ 
authorities  leave  no  pretext  for  doubting  that  growing  com* 
is  a  chattel,  and,  as  such,  may  be  sold  by  the  owner,  or  taken'. 
by  an  officer  in  virtue  of  a  process  o{ fieri  facias.    The  only 
doubt  which  has  been  intimated,  is  as  to  the  proper  time  of 
selling  under  an  execution.  But,  though  some  have  expressed* 
the  opinion,  that  the  sale  should  be  postponed  until  after  the 
com  shall  have  been  matured  and  severed  from  the  land, . 
and  though  such  a  course  might  often  be  advantageous  to  all 
parties  concerned,  still  it  seems  to  us  that,  prior  to  an  act  of 
the  last  legislature,  the  law  conceded  the  right  to  sell  the 
com  in  the  condition  in  which  it  was  when  the  execution 
was  levied  on  it.    The  right  to  levy  implies  the  right  to  sell, 
as  soon  as  legal  notice  can  be  published  of  the  time  and' 
place  of  sale,  and  of  the  thing  to  be  sold." 

We  think  that  the  com  in  dispute  was  subject  to  levy  and! 
Vou  XLIL— 20 
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sale  as  the  property  of  O'Brien ;  that  the  executions  created 
a  lien  thereon  from  the  time  they  came  to  the  hands  of  the 
sheriff;  and  that  the  subsequent  sale  of  the  corn,  by  O'Brien 
to  the  appellee,  in  no  manner  impaired  or  destroyed  such 
lien. 

It  remains  to  inquire  whether  the  second  position  assumed 
by  counsel  for  appellee  is  tenable. 

It  was  shown  by  the  evidence,  to  which  a  demurrer  was 
overruled,  that  there  were  thirteen  judgments  against  O'Brien, 
amounting  in  the  aggregate  to  sixteen  thousand  and  thirty- 
seven  dollars  and  sixty-nine  cents ;  that  executions  were 
issued  upon  all  of  said  judgments  and  placed  in  the  hands 
of  the  sheriff;  and  that  he  levied  such  executions  upon 
nearly  a  thousand  acres  of  land. 

There  was  no  proof  as  to  the  value  of  the  lands  so  levied 
on.  It  is  true  that  the  sheriff  in  his  return  states,  as  a  reason 
for  lex'ying  upon  personal  property,  that  he  did  not  regard 
the  levy  upon  the  real  estate  sufficient  to  satisfy  the  execu- 
tions in  his  hands,  but  we  are  of  opinion  that,  while  the  return 
of  the  sheriff  is  evidence,  the  reasons  which  operated 
on  his  mind  in  inducing  him  to  make  the  levy  upon  personal 
property  cannot  be  regarded  as  evidence  of  the  truth  of 
the  reason  stated. 

The  naked  question  is  therefore  presented,  whether  a  levy 
upon  a  large  body  of  land,  without  any  proof  as  to  the  value 
of  such  land  raises  the  presumptions  that  the  land  so  levied 
on  was  of  sufficient  value  to  satisfy  the  executions,  and  that 
such  judgments  are  to  be  deemed  satisfied  until  the  insuffi- 
ciency of  such  land  is  made  manifest  by  a  sale  and  return. 

It  is  well  settled  by  repeated  decisions  of  this  court,  that 
a  levy  upon  lands  or  goods,  of  sufficient  value  to  pay  the 
judgment  upon  which  the  execution  issued,  raises  the  pre- 
sumption that  the  judgment  is  satisfied ;  and  another  levy 
by  virtue  of  the  same  writ  cannot  be  made,  until  the  prop- 
erty first  levied  on  has  been  legally  disposed  of,  and  its 
insufficiency  shown  by  an  actual  sale.  Lasselle  v.  Moon,  i 
Blackf.  226\ M*Intosh\.  Chew,  i  Blackf.  2i^\MUlerw.  Ashtm, 
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Blackf.  29 ;  Stewart  v.  Ntinemaker,  2  Ind.  47 ;  Doe  v.  Button^ 
2  Ind.  309 ;  Law  v.  Smith,  4  Ind.  56 ;  Barret  v.  Thompson, 
5  Ind  457. 

The  return  of  an  officer  on  an  execution  can  oi;iIy  be  evi- 
dence of  the  facts  as  between  the  parties,  when  the  facts 
stated  are  official  acts  done  in  the  ordinary  and  usual  course 
of  proceedings.  Matters  of  opinion  or  excuse  for  failure  to 
pCi-form  a  duty  cannot  be  made  evidence  by  stating  them  in 
the  return,  but  must  be  proved  on  trial.  Crocker  Sheriffs, 
32,  sec.  47 ;  Gwynne  Sheriffs,  476 ;  Holderman  v.  Bras- 
field,  6  Litt.  271  ;  Bnice  v.  Dyall,  5  T.  B.  Mon.  125  ; 
Williams  v.  Cheesebrough,  4  Conn.  356;  Denton  v.  Livingston, 
9  Johns.  96. 

In  Mcintosh  v.  Chezv,  supra,  it  was  held  that  a  levy  raised 
the  presumption  of  satisfaction,  and  that  the  plaintiff  was 
barred  from  taking  any  other  steps,  until  the  property  levied 
on  was  clearly  and  legally  shown  to  be  insufficient. 

It  is  very  manifest  to  us  that  the  learned  judge  who'deliv- 
ered  the  opinion  of  the  court  in  that  case  did  not  intend  to 
hold  that  a  mere  levy,  without  reference  to  the  value  of  the 
property  levied  on,  raised  a  presumption  of  satisfaction. 
The  cases  referred  to  lay  down  the  proposition,  that  a  levy 
upon  property  sufficient  to  pay  the  debt  raises  the  presump- 
tion of  satisfaction.  Such  is  the  rule  as  laid  down  in  all  the 
other  decisions  of  this  court,  and  by  all  the  text  writers  and 
adjudged  cases  in  this  country  and  in  England.  We  have 
found  no  other  authority  which  holds  that  a  mere  levy,  with- 
out reference  to  the  sufficiency  of  the  property  to  pay  the . 
debt,  raises  a  presumption  of  satisfaction.  None  of  the 
decisions  assumes  that  a  levy  produces  any  absolute  satisfac- 
tion. It  is  a  satisfaction  sttb  modo.  So  long  as  the  property 
remains  in  legal  custody,  the  other  remedies  of  the  creditor 
will  be  suspended.  He  cannot  levy  on  other  property  with 
the  same  writ,  nor  can  he  have  a  new  execution  against  the 
person  or  property  of  the  debtor,  nor  maintain  an  action  on 
the  judgment,  nor  use  it  for  the  purpose  of  becoming  a 
redeeming  creditor. 
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Inasmuch  as  the  appellee  bases  his  right  upon  the  theory 
that  the  lands  levied  upon  were  of  sufficient  value  to  pay  the 
judgments  against  O'Brien,  he  assumed  the  burden  of  show- 
ing by  sufficient  proof  that  they  were  of  such  value.  The 
presumption  of  satisfaction  does  not  arise  from  a  mere  levy, 
but  from  a  sufficient  levy,  and  as  the  appellee  wholly  failed  to 
prove  the  value  of  the  lands  levied  on,  no  presumption  could 
be  indulged  that  they  were  of  such  value.  By  the  demurrer 
to  the  evidence  the  appellant  admitted  all  the  facts  proved, 
and  all  the  conclusions  which  could  be  Curly  and  logically 
deduced  from  such  facts.  The  court  could  not  fairly  and 
logically  deduce  from  the  fact  of  the  levy  the  conclusion 
that  the  property  levied  on  was  of  sufficient  value  to  pay  all 
the  judgments. 

From  the  fact  that  there  is  some  confusion  in  the  books 
and  some  uncertainty  as  to  the  effect  of  a  levy  upon 
property,  we  are  induced  to  make  an  extended  quotation 
from  the  recent  decision  of  the  Supreme  G>urt  of  the 
United  States,  in  the  case  of  United  States  v.  Dashiel^  3 
Wal.  688. 

Clifford,  J.,  speaking  for  the  court,  says :  *'  Actual  satisfac- 
tion beyond  the  amount  specified  in  the  return  of  the 
marshal  cannot  be  pretended,  but  the  theory  is,  that  the 
levy  of  the  execution  in  the  manner  stated  affords  conclu- 
sive evidence  that  the  whole  amount  was  paid,  and  it  must 
be  admitted  that  one  or  two  of  the  decided  cases  referred  to 
appear  to  give  some  countenance  to  that  view  of  the  law; 
that  is,  they  assert  the  general  doctrine,  that  the  levy  of  an 
execution  on  personal  property  sufficient  to  satisfy  the  exe- 
cution operates  per  se  zs  zn  extinguishment  of  the  judg- 
ment. None  of  those  cases,  however,  afford  any  support  to 
the  theory  that  any  such  effect  will  flow  from  the  issuing  of 
an  execution,  and  the  levying  of  the  same  upon  land.  On 
the  contrary,  the  rule  is  well  settled,  that  in  the  latter  case 
no  such  presitmption  arises,  because  the  judgment  debtor 
sustains  no  loss  by  the  mere  levy  of  the  execution,  and  the 
creditor  gains  nothing  beyond  what  he  akeacfy  had  by  the 
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lien  of  his  judgment  .  Reason  given  for  the  distinction  is 
that  the  land  in  the  case  supposed  remains  in  the  possession 
of  the  defendant,  and  he  continues  to  receive  and  enjoy  the 
rents  and  profits.  Many  qualifications  also  exist  to  the 
general  rule  as  applied  to  the  levy  of  an  execution  upon  the 
goods  of  the  judgment  debtor,  as  might  be  illustrated  and 
enforced  by  numerous  decided  cases.  Where  the  goods 
seized  are  taken  out  of  the  possession  of  the  debtor,  and 
they  are  sufficient  to  satisfy  the  execution,  it  is  doubtless 
true,  that  if  the  marshal  or  sheriff  wastes  the  goods,  or  they 
are  lost  or  destroyed  by  the  negligence  or  feult  of  the 
officer,  or  if  he  misapplies  the  proceeds  of  the  sale,  or 
retains  the  goods  and  does  not  return  the  execution,  the 
debtor  is  discharged ;  but  if  the  levy  is  overreached  by  a 
prior  lien,  or  is  abandoned  at  the  request  of  the  debtor  or 
for  his  benefit,  or  is  defeated  by  his  misconduct,  the  levy 
is  not  a  satisfaction  of  the  judgment  Rightly  understood,  the 
presumption  is  only  z,  prima  facie  on^  in  any  case,  and  the 
vrhole  extent  of  the  rule  is  that  the  judgment  is  satisfied 
when  the  execution  has  been  so  used  as  to  change  the  title 
of  the  goods,  or  in  some  way  to  deprive  the  debtor  of  his 
property.  When  the  property  is  lost  to  the  debtor  in  con- 
sequence of  the  l^;al  measures  which  the  creditor  has 
pursued,  the  debt,  says  Bronson,  C.  J.,  is  gone,  although 
the  creditor  may  not  have  been  paid.  Under  these 
circumstnnces  the  creditor  must  take  his  remedy  against 
the  officer,  and  if  there  be  no  such  remedy  he  must  bear  the 
loss." 

It  will  be  observed  that  tA  the  above  opinion  a  distinction 
is  drawn  between  the  effef.t  of  alevy  upon  personal  property 
and  real  estate.  The  same  distinction  is  recognized  in  the 
most  of  the  states  of  the  Union^  as  is  shown  by  the  authori- 
ties hereafter  referred  to.  But  in  this  State  no  such  a  dis- 
tinction has  been  made.  The  rule  has  existed  in  this  State 
from  the  organization  of  the  State,  that  a  levy  upon  real 
estate  of  sufficient  value  to  pay  the  judgment  creates  a  pre- 
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essence  of  the  crime  or  misdemeanor,  the  indictment  must 
show  that  the  violation  of  law  was  at  that  time.  This  indict- 
ment does  not  do  so. 

To  transpose  the  language  in  the  indictment,  it  reads  thus : 
October  ist,  1871,  was  the  first  day  of  the  week,  and  on  or 
about  that  day  the  defendant  was  found  hunting.  On  or 
about,  when  the  day  is  essential  to  the  commission  of  the 
ofTence,  does  not  mean,  in  a  penal  statute  or  prosecution,  the 
very  day.  The  court  committed  no  error  in  quashing  the 
indictment 

The  judgment  is  afHrmed. 

J?.  B.  R  Pkrce  and  y.  C.  Denny ^  Attorney  General,  for  the 
State. 
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Practice. — Assignment  of  Error. — An  assignment  of  error  cannot  enlai]^  a 

motion  for  a  new  trial. 
Drainino  AssoOkTiGS.'— Assessment, — Pieadtstf^.-^Axi  ncdon  to.enfoioe  tlie 

coUection  of  an  assessment  for  the  oonstraction  of  a  drain  is  based  npon  tfte 

assessment,  and  not  upon  the  articles  of  association.     The  filing  of  a  copy  of 

the  articles  does  not  make  them  a  part  of  the  complaint. 
Same.— /i/m^  Bond  with  Clerk.^Praetice.-^Xf  it  is  a  valid  ofcjectioii  thst 

a  bond  has  not  been  filed  with  the  clerk  of  the  Ofcoit  court  \y  the  aasoaar 

tion,  it  is  remedied  b^  filing  one  on  the  trial. 

APPEAL  from  the  Hendricks  Common  Pleas. 

BusKiRK»  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  to  enforce  an  assessment  for  the  construction 
of  a  drain. 

The  court  overruled  a  demurrer  to  the  complaint,  and 
appellant  excepted. 

There  was  issue,  trial  by  the  court,  finding  for  the  appel- 
lee, motion  for  a  new  trial  made  and  overruled,  and  judg- 
ment on  the  finding. 
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There  are  seven  assignments  of  error,  but  only  two  of 
them  present  any  question,  and  they  are,  the  overruling  of 
the  demurrer  to  the  complaint  and  the  motion  for  a  new 
trial.  The  others  would  have  been  valid  reasons  for  a  new 
trial,  but  they  were  not  assigned  as  such.  The  motion  for  a 
new  trial  cannot  be  enlarged  by  an  assignment  of  error. 
The  only  reasons  assigned  for  a  new  trial  were,  that  the  find- 
ing was  contrary  to  law  and  not  supported  by  the  evidence. 
The  questions,  therefore,  discussed  by  counsel  for  appellant, 
as  to  the  admission  of  incompetent  evidence  and  the  amend- 
ment of  the  complaint  on  trial,  do  not  arise  in  the  record. 
The  only  questions  for  our  decision  are,  whether  the  court 
erred  in  overruling  the  demurrer  to  the  complaint,  and 
whether  the  finding  was  sustained  by  sufficient  evidence. 

Several  objections  are  urged  to  the  complaint : 

1.  That  the  articles  of  association  filed  with  the  complaint 
do  not  sufficiently  show  the  termini,  course,  and  distance  of 
the  main  ditch  and  the  branches.  It  is  well  settled,  by 
repeated  decisions  of  this  court,  that  such  an  action  as  this 
is,  is  based  upon  the  assessment,  and  not  on  the  articles  of 
association,  and  that  the  filing  of  such  articles  does  not  make 
them  a  part  of  the  complaint  The  question,  therefore, 
sought  to  be  raised  does  not  properly  arise  in  the  record. 

2.  That  it  is  not  shown  that  there  was  a  survey  and  esti- 
mate of  the  cost  of  the  construction  before  the  commence- 
ment of  the  work  and  the  making  of  the  assessment.  The 
objection  is  not  sustained  by  the  record.  The  fact  was 
averred  in  the  complaint  and  proved  on  the  trial.  The  Excelsior 
Draining  Company  v.  Brown,  38  Ind.  384,  and  cases  there 
cited. 

3.  That  it  is  not  shown  that  the  appellee  had  filed  a  bond 
with  the  clerk  of  the  circuit  court,  as  required  by  the  statute. 
If  the  objection  was  ever  valid,  it  was  remedied  by  an  amend- 
ment on  the  trial. 

We  think  there  was  no  error  in  overruling  the  demurrer 
to  the  complaint. 
It  remains  to  inquire  whether  the  finding  was  sustained  by 
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the  evidence.  We  have  carefully  read  all  the  evidence,  and 
find  that  it  is  very  full  and  complete  upon  every  point  in 
the  case.  We  think  the  finding  was  fully  sustained  by  the 
evidence. 

The  judgment  is  afHrmed,  with  costs. 

C.  C.  Nave  and  C.  A.  Nave^  for  appellant. 

L.  M,  Campbell,  for  appellee. 


Hardesty  et  al.  v.  Fordice  et  al. 

Vendor's  Lien. — Promissory  Note, — Fordice  v.  Hardesty,  36  Ind.  23,  adhered 
to. 

APPEAL  from  the  Parke  Circuit  Court. 

Downey,  J. — ^The  appellees  sued  the  appellants  upon  cer- 
tain promissory  notes,  which  were  executed  by  the  appel- 
lants to  one  Hamilton  and  by  him  indorsed  to  the  appellees. 
The  result  was  a  judgment  for  the  appellees,  from  which  the 
appellants  appealed  to  this  court. 

The  notes  which  are  the  foundation  of  this  action  were 
executed  at  the  same  time,  between  the  same  parties,  and  for 
the  same  consideration,  as  the  notes  which  were  the  causes 
of  action  in  the  case  of  Fordice  v.  Hardesty^  36  Ind.  23, 
and,  except  that  the  parties  are  reversed  in  this  court,  this 
case  is,  in  all  respects,  like  that,  and  the  questions  are  the 
same.  For  the  reasons  there  given,  this  case  must  be 
afHrmed. 

The  judgment  is  affirmed,  with  four  per  cent,  damages 
and  costs. 

D.  E.  Williamson  and  A.  Daggy,  for  appellants. 

y.  M.  Allen,  W.  Mack,  D.H.Maxwell,  S.  F.  Maxwell^and 
S.  D.  Puettf  for  appellees. 
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Sheriff's  '^VJ>,^Pleading, — Demurrer, — In  a  suit  upon  a  sherifiTs  bond,  a 
failure  to  set  out  the  bond  with  the  complaint  renders  the  complaint  bad  on 
demurrer. 

APPEAL  from  the  Tipton  Circuit  Court. 

Downey,  J, — Upon  an  examination  of  the  record  in  this 
case,  we  find  that  it  was  an  action  by  the  appellees  against 
the  appellants  on  a  sheriff's  bond,  in  which  Prince  was  the 
principal  and  the  other  appellants  his  securities.  The  com- 
plaint was  in  three  paragraphs,  the  first  of  which  was 
stricken  out  on  motion  of  the  defendant.  Demurrers  to  the 
second  and  third  were  overruled,  and  the  defendants  excepted. 
The  defendants  filed  an  answer,  and  there  were  demurrers  to 
the  fifth  and  sixth  paragraphs  thereof,  which  were  sustained, 
and  the  defendants  again  excepted.  The  issues  were  com- 
pleted, there  was  a  trial  by  the  court,  and  a  special  finding, 
on  which,  over  a  motion  for  a  new  trial,  judgment  was  ren- 
dered for  the  plaintiffs. 

Errors  are  assigned  calling  in  question  the  correctness  of 
the  rulings  of  the  court  in  overruling  the  demurrers  to  the 
complaint,  in  sustaining  the  demurrers  to  the  fiflh  and  sixth 
paragraphs  of  the  answer,  and  in  various  other  particu- 
lars. 

In  attempting  to  understand  and  determine  the  first  ques- 
tion, that  is,  the  sufficiency  or  insufficiency  of  the  second 
and  third  paragraphs  of  the  complaint,  we  have  examined 
the  record,  and  fail  to  find,  in  connection  with  the  pleadings, 
any  copy  of  the  bond  on  which  these  paragraphs  are  founded. 
The  paragraphs  do  not  set  out  either  the  tenor  or  purport 
of  the  bond.  Hence  we  are  unable  to  know  what  was  in 
the  bond,  or  that  the  matters  alleged  as  a  breach  of  its  con- 
dition were  such  as  to  constitute  a  cause  of  action. 

The  demurrer  says  they  were  not  sufficient.  Under  such 
a  demurrer  it  has  been  repeatedly  ruled  by  this  court,  that  a 
failure  to  file  the  original  or  a  copy  of  the  instrument^  on 
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which  the  pleading  is  founded,  is  a  fatal  defect  in  the  plead- 
ing. Wolfv,  Schojield,  38  Ind.  175;  The  Peoria^  etc,^  Ins. 
Co.  V.  Walser,  22  Ind.  73,  and  cases  there  cited.  Hence  we 
must  hold  that  the  second  and  third  paragraphs  of  the  com- 
'  plaint  were  not  sufficient,  and  that  the  demurrers  to  them 
should  have  been  sustained.  It  may  be  well  enough  to  state 
that  each  of  the  paragraphs  in  question  alleges  that  a  copy 
of  the  bond  is  filed,  and  such  may  have  been  the  fact.  But 
we  are  not  allowed  to  infer  such  filing,  in  the  absence  of  the 
instrument  in  the  record  in  connection  with  the  pleadings. 

The  next  question  relates  to  the  sufficiency  of  the  fifth 
and  sixth  paragraphs  of  the  answer.  We  cannot  decide 
whether  these  paragraphs  of  the  answer  were  sufficient  or 
not,  when  we  do  not  legally  know  what  the  cause  of  action 
was. 

The  same  may  be  said  as  to  the  other  questions  pre- 
sented. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrers  to  the 
second  and  third  pan^aphs  of  the  complaint 

Bell  &  Bell,  C.  N.  Pollard,  N.  P.  Richmond,  and  C.  E.  Hen- 
dry, for  appellants. 

R.  VaUe,  for  appellees. 


RlCK£TTS  V.  BrAUN  £T  AL. 

Bond  of  \vj>vxm'ri.-^Mortg<^e,^False  XepresentaHafu-^Contract^-^^naat 
a  person  who,  as  surety,  had  executed  an  indemnifying  bond,  and,  to  secure 
himself  against  liability,  had  taken  from  his  principal  a  mortgage  upon  certain 
land,  induced  a  purchaser  of  the  land  so  mortgaged  to  agree  in  writing  to 
assume  all  the  obligations  under  the  bond,  and  also  induced  him  to  pay  over 
to  him^said  surety,  the  balance  of  the  purchase-money  of  the  land,  after  die 
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dischaige  by  said  purchaser  of  certain  debts,  which  said  principal  and  surety 

had  represented  to  such  purchaser  as  the  only  obligations  secured  by  the 

indemnilying  bond; 
Held^  that  said  surety  could  not  require  said  purchaser  to  repay  to  him  other 

moneys  afterward  collected  from  said  surety,  under  such  bond,  for  liabilities 

not  disclosed  to  the  purchaser.  . 

New  Trial. — Motion, — ^That  the  court  erred  in  permitting  improper,  illegal, 

and  irrelevant  testimony  to  be  given  on  the  trial,  is  not  a  sufficient  statement 

of  a  ground  for  a  new  trial. 

APPEAL  from  the  Rush  Commoi\  Pleas. 

Pettit,  J. — ^This  suit  was  brought  by  the  appellant  against 
the  appellees,  and  the  complaint,  in  substance,  shows  the 
following  facts :  That  one  Anderson  as  principal,  and  appel- 
lant as  surety,  executed  their  bond  to  one  Horr,  to  indemnify 
him  against  all  liability  or  loss  by  reason  of  his  having  been 
a  member  of  the  firms  of  Horr  &  Anderson  and  Anderson 
&  Bums ;  that  appellant,  to  indemnify  himself  as  surety 
for  Anderson,  had  certain  real  estate  mortgaged  to  him  by 
Anderson ;  that  appellees  bought  of  Anderson  his  equity 
of  redemption,  and  secured  a  release  of  his  mortgage  by 
appellant,  and  as  a  consideration  therefor  made  the  follow- 
ing agreement,  endorsed  on  the  indemnity  bond  of  Ander- 
son and  appellant  to  Horr: 

**  I,  William  Braun  and  Thomas  Heaton,  do  hereby  bind 
ourselves  to  do  all  the  matters  and  things  mentioned,  and 
fulfil  all  the  obligations  that  the  said  Edward  Anderson  and 
Daniel  Ricketts  are  bound  to  do  for  the  said  Thompson  Horr, 
and  at  the  time  and  in  the  manner  mentioned  in  the  agree- 
ment hereto  annexed.  William  L.  Braun, 

"Thomas  Heaton." 

The  complaint  then  alleges  a  failure  to  comply  with  this 
agreement,  and  that  appellant,  by  suit,  was  compelled  to  and 
did  pay  four  hundred  and  seventy-six  dollars  on  account  of 
the  liability  of  Anderson  under  the  bond  given  by  him  and 
Anderson  to  Horr.  These  facts  are  given  with  great  circum- 
stantiality as  to  dates,  claim,  suit,  judgment,  execution,  and 
payment;  and  the  complaint  demands  judgment  for  six 
hundred  dollars  and  costs. 
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To  this  complaint  the  defendants,  appellees,  answered 
as  follows : 

"  The  defendants,  for  answer  to  the  complaint,  say  that  on 

the  day  of  ^  i86 — ,  they  purchased  of  said 

Edward  Anderson  (who  claimed  to  have  some  interest  in 
the  same)  and  the  plaintiff  (who  had  the  legal  title  to  the 
same),  for  the  sum  of  one  thousand  six  hundred  dollars,  the 
following  real  estate  situate  in  Rush  county,  State  of  Indiana, 
to  wit :  A  part  of  town  lot  No.  56,  in  the  original  plat  of  the 
town  of  Rushville,  bounded  as  follows :  commencing  forty-five 
feet  north  of  the  S.  W.  comer  of  said  lot,  No.  56,  and  running 
thence  south  twenty-five  feet,  thence  by  a  parallel  line  from 
each  corner  back  east  across  said  lot  to  the  east  line  thereof, 
embracing  all  of  said  lot  within  said  parallel  lines ;  and  that  as  a 
part  of  the  purchase-money  of  said  real  estate,  the  defend- 
ants agreed  to  pay  the  following  named  debts  of  said  Ander- 
son :  to  David  Wilson  $200^  secured  by  mortgage  on  said 
property;  to  Frank  Bowen  ^200,  on  note;  to  Edward  Ander- 
son ^381 ;  to  James  Burns  ^302.91,  cash ;  to  plaintiff  ^496.09; 
which  were  represented  by  the  plaintiff  and  the  said  Ander- 
$on,  prior  to  and  at  the  time  of  making  such  purchase, 
as  all  the  debts  said  Anderson  and  said  Ricketts  were 
bound  for  upon  the  written  agreement  named  in  the  com- 
plaint ;  and  the  defendants  relying  upon  the  said  representa- 
tions of  said  Anderson  and  the  plaintiff  as  to  the  indebted- 
ness for  which  Anderson  and  the  plaintiff  were  bound  on 
said  written  agreement,  and  believing  the  said  representa- 
tions to  be  true,  were  induced  by  the  plaintiff  to  execute  the 
written  agreement  named  in  the  complaint ;  and  in  order  to 
secure  the  payment  of  the  abovQ^  named  debts  and  none 
,  other,  these  defendants,  at  the  request  of  the  plaintiff,  signed 
the  written  agreement  named  in  the  complaint;  that  the 
remainder  of  said  purchase-money  the  defendants  paid  over 
to  the  plaintiff  in  cash ;  that  they  have  fully  paid  and  satis- 
fied each  and  all  of  the  above  debts  and  obligations  of  the 
said  Anderson  and  the  plaintiff;  and  thatthe  said  debt  named 
in  the  plaintiff's  complaint  was  not  named  or  mentioned  as 
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one  of  the  debts  of  said  Anderson  or  plaintiff  nor  had  the 
defendants  any  knowledge  of  the  same,  nor  did  they  ever 
agree  to  pay  the  same.  Wherefore,  having  fully  paid  the 
said  purchase*money  for  said  real  estate  and  discharged  and 
satisfied  all  of  the  debts  of  the  said  Anderson  and  the  plain- 
tiff which  they  agreed  to  pay  and  satisfy,  they  pray  judg- 
ment for  costs  and  all  proper  relief." 

Is  this  a  good  answer  to  the  complaint?  We  hold  that 
it  IS.  The  appellant  had  gone  security  for  Anderson 
in  an  indemnifying  bond  to  Horr,  and  had  taken  a 
mortgage  on  real  estate  to  secure  himself,  and  he  and 
Anderson  had  sold  the  same  real  estate  to  appellees 
for  one  thousand  six  hundred  dollars,  and  had  by  false 
representations  induced  the  appellees  to  take  the  place 
or  liability  of  Anderson  and  appellant  on  the  indemnify- 
fying  bond  to  Horr.  Anderson  and  appellant  represented 
that  only  certain  specified  debts  of  Anderson  were  to  be 
secured  by  appellees ;  and  relymg  on  these  representations, 
they  signed  the  instrument  sued  upon,  when,  in  fact,  there 
were  other  debts  that  Anderson  and  appellant  were  liable  for 
to  Horr  on  their  indemnifying  bond.  Appellees  paid  all  the 
specified  debts  and  the  residue  of  the  purchase-money  for 
the  real  estate  to  the  appellant,  thus  having  paid  all  they 
agreed  to  pay  for  the  real  estate.  If  appellees  were  liable 
on  their  agreement  for  other  or  further  debts  of  Anderson, 
then  Ricketts,  the  plaintiff  below  and  appellant  here,  ought 
not  to  have  taken  the  balance  of  the  purchase-money,  but 
should  have  left  it  in  the  hands  of  the  appellees,  to  discharge 
such  other  or  further  debts  of  Anderson,  and  Ricketts  ought 
not  to  be  allowed  legally  to  say,  I  have  got  all  the  money 
the  appellees  agreed  to  pay  for  the  real  estate,  and  have  a 
large  part  of  it  in  my  pocket ;  but  because  they  signed  a 
paper  upon  my  misrepresentations,  and  as  I  have  been  com- 
pelled to  pay  money  on  the  indemnity  bond  which  I  gave,  I 
want  them  to  pay  that  amount  to  me  over  and  above  the 
amount  they  agreed  to  pay  for  the  real  estate  which  they 
got ;  although  I  have  the  full  price  of  it  in  my  pocket.    In 
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Sischofv.  Coffelt^  6  Ind.  23,  this  court  says:  *'If  the  repre- 
sentations of  one  party,  in  a  case  where  such  repesenta- 
tions  are  calculated  to  inspire  confidence,  are  confided  in 
and  acted  upon  by  another  as  true,  when  in  reality  they  are 
false,  and  thereby  the  latter  is  induced  to  enter  into  a 
contract  which  otherwise  he  would  not  have  made,  the 
law  will  declare  the  transaction  fi:audulent  and  void,  widi- 
out  reference  to  the  motive  of  the  party  inducing  the  fiaud." 
See,  also,  Matlock  v.  ToM^  19  Ind.  130,  which  is  fully  in  point 
in  this  case.  The  holding  of  this  answer  to  be  good  disposes 
of  all  the  real  questions  in  this  case.  In  a  motion  for  a  new 
trial,  the  second  reason  is  thus  stated :  ''  The  court  erred  in 
permitting  improper,  illegal,  and  irrelevant  testimony  to  be 
given  upon  the  trial  of  this  cause." 

We  have  often  held  that  this  reason  for  a  new  trial  is 
insufficient,  as  it  does  not  point  out  or  refer  to  what  illegal 
evidence  was  admitted ;  and  we  do  not  feel  it  to  be  our  duty 
to  again  give  the  reasons  for  this  ruling.  There  was  a 
motion  in  arrest  of  the  judgment  overruled.  It  follows  that 
if  the  answer  was  sufficient,  then  all  other  rulings  of  the 
court  were  correct,  as  the  evidence  fully  sustained  the 
answer. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant 

G.  B.  Sleeth,  B.  Z.  Smith,  y.  E.  McDonald,  y.  M.  Butler. 
and  E.  M.  McDonald,  for  appellant. 

Z.  Sexton,  for  appellees. 


Curry  v.  Miller. 

Contest  op  Election.— ^^ot^—CWun/K  Auditor^-^llit  county  auditor  has 
authority  to  administer  the  oath  as  to  the  truth  of  the  matteis  stated  as  grounds 
for  contesting  an  election  to  the  office  of  county  clerk. 

'B%ACticz.-^Spedal  Fmding.^Exce^HoHto  Qfnclusufm4 — Motion  m  Arraij-^ 
Excepium  to  yudgment. — ^Where  there  is  a  special  finding  of  facts,  with  condu- 
sions  of  law  thereon,  there  must  be  an  exception  to  the  conclusions  of  law,  to 
reserve  the  question  of  the  correctness  of  the  conclusions.    A  motion  in  vaxiti 
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of  jadgment,  if  available,  is  waived  by  not  assigning  the  ruling  thereon  as 

error.    Nor  is  an  exception  to  the  judgment  available,  as  that  must  follow  the 

finding  and  conclusions. 
Demurrer. — Sufficieney  of  Affidavit, — ^A  demurrer  assigning  a  want  of  suffi* 

cient  facts  as  causes  stated  for  contesting  an  election  presents  no  question  as 

to  the  sufficiency  of  the  affidavit. 
Practice.— -.A^/i^  to  Dismiss, — Special  Cause, — ^A  refusal  to  grant  a  motion  to 

dismiss  a  case,  on  a  special  ground  assigned,  which  is  insufficient,  is  not 

erroneous,  although  other  grounds  might  have  justified  such  dismissal. 
Jurisdiction^— ^rriMi^Mfj  Decision, — ^The  power  of  the  board  of  commission- 

CIS  to  hear  and  determine  upon  the  suffiaency  of  tho  affidavit  filed  to  contest 

an  election  constitutes  jurisdiction.     If  the  decision  be  wrong,  it  is  simply 

enoneous,  and  not  void. 

APPEAL  from  the  Boone  Circuit  Court 

WoRDEN,  J. — At  the  election  for  the  year  1868,  the  appel- 
lant and  the  appellee  were  respectively  candidates  for  the 
office  of  Clerk  of  Boone  county.  The  board  of  canvassers 
declared  that  Miller  had  received  for  the  office  two  thousand 
four  hundred  and  sixty-three  votes,  and  that  Curry  had 
received  for  the  office  two  thousand  four  hundred  and  eighty- 
seven  votes,  and  that  the  latter  was  duly  elected  to  the  office 
by  a  majority  of  twenty-four  votes. 

Miller  instituted  proceedings  before  the  board  of  commis* 
sioners  of  Boone  county,  to  contest  the  election  of  Curry,  on 
the  ground  of  illegal  votes  being  polled  for  him,  and  to  pro- 
cure himself  to  be  declared  duly  elected  to  the  office.  On 
the  trial  of  the  cause  the  board  of  commissioners  found  that 
Curry  had  received  two  thousand  four  hundred  and  forty-two 
legal  votes,  and  that  Miller  had  received  two  thousand  four 
hundred  and  fifty-eight  legal  votes,  and  that  the  latter  was 
duly  elected. 

Curry  appealed  to  the  circuit  court,  and  upon  trial  in  that* 
court,  where  the  cause  was  tried  by  the  judge,  it  was  found 
that  Miller  had  received  a  majority  of  one  vote,  and  was 
entitled  to  the  office,  and  it  was  adjudged  accordingly. 

Curry  appeals  to  this  court,  and  assigns  the  following, 
errors : 

"  I.  The  court  erred  in  overruling  the  motion  of  the 
Vol.  XLIL— 21 


r 


322  SUPREME  COURT  OF  INDIANA.  j 

II 

Curry  v.  Miller. 

appellant  to  dismiss  the  cause  for  the  want  of  jurisdictionyto 
which  ruling  the  appellant  excepted  at  the  time. 

"2.  The  court  erred  in  its  judgment  upon  the  facts 
specially  founds  in  excluding  from  the  count,  in  favor  of  the 
appellant,  twenty-seven  votes  polled  for  him  in  Jackson  town- 
ship, the  same  according  to  the  facts  so  found  being  legal 
votes  and  properly  received  by  the  board  of  election  in  said 
township  and  county  for  the  appellant. 

"  3.  The  court  erred  in  its  judgment  pronouncing  the 
appellee  elected  clerk  of  the  circuit  court  of  the  county  of 
Boone,  when,  according  to  the  facts  as  found  specially  by 
the  court,  the  appellant  was  duly  elected  to  said  office  by  a 
majority  of  the  legal  votes  cast  at  said  election  in  said 
county ;  wherefore,"  etc. 

The  points  made  under  the  first  assignment  of  error  are, 
that  the  affidavit  attached  to  the  statement  of  the  grounds  of 
the  contest,  filed  before  the  board  .of  commissioners,  is  insuffi- 
cient in  two  particulars,  ist.  That  it  was  sworn  to  before 
the  county  auditor,  who,  it  is  claimed,  had  no  authority  to 
administer  the  oath.  2d.  That  the  matters  were  sworn  to 
be  true  as  the  affiant  was  informed  and  verily  believed,  and 
not  positively. 

The  first  point  has  been  decided  against  the  appellant  by 
this  court  in  two  cases,  where  it  was  held  that  the  auditor 
has  authority  to  administer  the  oath  in  such  cases.  W/ieat 
V.  Ragsdale,  27  Ind.  191 ;  and  Garrett  v.  Higgins,  27  Ind.  162. 
We  are  satisfied  with  the  reasoning  and  conclusion  of  the 
court  in  these  cases.  In  Wheat  v.  Ragsdale  the  question  was 
fully  considered,  and  we  do  not  deem  it  necessary  to 
add  any  thing  to  what  is  there  said  on  the  subject.  The 
conclusion  is  such  as  must  have  been  arrived  at  by  us,  had 
the  question  been  an  open  one. 

The  first  assignment  of  error  is  not  available. 

The  questions  sought  to  be  raised  under  the  second  and 
third  assignments  of  error  do  not  legitimately  arise  in  the 
record. 

There  was  a  special  finding  by  the  court  of  the  facts  in  the 
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case,  at  the  request  of  the  parties.  The  court  found  that  the 
appellant,  Curry,  received  in  all  two  thousand  four  hundred 
and  eighty-seven  votes,  but  that  forty-six  of  these  were  cast 
by  persons,  naming  them,  who  were  not  legally  entitled  to 
vote  at  the  townships  and  precincts  where  their  votes  were 
cast,  leaving  his  total  legal  vote  two  thousand  four  hundred 
and  forty-one.  The  court  also  found  that  the  appellee,  Miller, 
received  in  all  two  thousand  four  hundred  and  sixty-three 
votes,  but  that  twenty-two  of  these  were  cast  by  persons, 
naming  theiti,  who  were  not  legally  entitled  to  vote  at  the 
townships  and  precincts  where  their  votes  were  cast,  leaving 
his  total  legal  vote  two  thousand  four  hundred  and  forty-one, 
but  that  one  legal  vote  was  offered  for  him  and  rejected, 
which  should  be  counted  for  him,  giving  him  a  majority  of  one 
vote.  Therefore  the  court  found  that  Miller  received  a  major- 
ity of  the  legal  votes  cast  for  the  office.  There  was  also  a  more 
general  and  extended  finding  or  opinion  of  the  court,  occu- 
pying forty-eight  pages  of  the  record,  embracing  a  discus- 
sion of  the  law  on  the  subject  of  the  elective  franchise,  both 
constitutional  and  statutory,  and  the  subjects  of  registry, 
residence,  and  domicil,  together  with  the  evidence  as  it  applied 
to  the  particular  voters  whose  votes  were  held  to  be  legal 
or  illegal,  and  the  reasons  for  thus  holding. 

There  was  a  motion  for  a  new  trial,  which  was  overruled, 
but  this  ruling  is  not  assigned  for  error,  nor  is  the  evidence 
in  the  record. 

There  was  no  exception  taken  to  the  conclusions  of  law 
drawn  by  the  court  from  the  facts  found.  This  was  neces- 
sary in  order  to  present  any  question  arising  on  such  con- 
clusions.    Cruzan  v.  Smithy  41  Ind.  288. 

The  record  informs  us  that  the  appellant  "  moved  in  arrest 
of  judgment  upon  the  finding,"  but  that  the  motion  was 
overruled,  and  he  excepted.  This  ruling  is  not  assigned  for 
error;  even  if  it  could  be  made  to  take  the  place  of  an  excep- 
tion to  the  conclusions  of  law  from  the  facts  found. 

Exception  was  taken  to  the  rendering  of  judgment  against 
the  appellant    But  judgment  followed  inevitably  unless  the 
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court  was  wrong  in  its  finding  of  the  facts,  or  in  its  conclu- 
sions of  law  upon  those  facts.  The  evidence  not  being  in 
the  record,  and  there  being  no  assignment  of  error  upon  the 
overruling  of  the  motion  for  a  new  trial,  we  cannot  say  that 
the  evidence  did  not  sustain  the  court's  finding  of  the  facts; 
and  there  being  no  exception  to  the  conclusions  of  law  from 
the  facts,  if  the  court  erred  in  its  conclusions,  the  error  is 
not  so  presented  here  as  to  enable  us  to  reach  it. 
The  judgment  below  is  affirmed,  with  costs. 

ON  THE  RE-SUBMISSION  OF  THE  CAUSE. 

WoRDEN,  J. — This  cause  was  once  decided  by  this  court, 
and  the  foregoing  opinion  and  judgment  were  pronounced 
Afterward  a  rehearing  was  asked  for  and  granted,  on  one 
question,  viz.,  whether  the  affidavit  appended  to  the  state- 
ment of  the  grounds  of  contest  was  sufficient.  The  author- 
ities cited  in  the  petition  for  a  rehearing  raising  some  doubts 
in  our  minds  as  to  the  sufficiency  of  the  affidavit,  we  deemed 
it  right  that  a  rehearing  be  had  on  that  question,  in  order 
that  it  might  be  more  thoroughly  examined  and  considered. 

On  the  re-submission  of  the  cause,  additional  briefs  have 
been  filed  by  both  parties.  The  appellee  insists  that  no 
question  as  to  the  sufficiency  of  the  affidavit  is  raised  by  the 
record.  We  have  again  inspected  the  record,  and  are  clearly 
of  opinion  that  the  point  is  well  taken.  In  the  commission- 
ers' court,  the  appellant  herein  filed  a  demurrer  to  the  state- 
ment of  the  grounds  of  contest,  assigning  for  cause  that  the 
same  did  not  state  facts  sufficient  to  constitute  a  ground  of 
contest,  etc.  This  was  overruled  by  tlie  commissioners, 
and  an  answer  was  filed.  After  the  cause  came  into  the 
circuit  court,  the  record  shows  the  following  entry :  "And 
the  court,  being  sufficiently  advised,  overruled* the  demurrer 
of  contestee  to  the  complaint  herein,  to  which  ruling  the 
contestee  excepts."  The  answers  filed  had  not  been  with- 
drawn, nor  had  any  demurrer  been  filed  in  the  circuit  court. 
The  demurrer  thus  overruled  must  have  been  the  one  filed 
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before  the  board  of  commissioners.  That  demurrer  did  not 
make  any  objection  to  the  affidavit.  Had  it  done  so,  although 
not  one  of  the  statutory  causes  of  demurrer,  possibly  it 
might  have  been  regarded  in  the  light  of  a  sufficient  motion 
to  raise  the  question  as  to  the  sufficiency  of  the  affidavit. 
As  it  assigned  for  cause  only  the  want  of  sufficient  facts, 
no  question  was  thereby  raised  as  to  the  sufficiency  of  the 
affidavit.  The  following  cases  are  directly  in  point:  Denny 
V.  Moore y  13  Ind.  418 ;   Wells  v.,  Dickey,  15  Ind.  361. 

The  record  contains  the  following  entry : 

"  And  the  contestee  moves  the  court  to  dismiss  this  cause, 
on  account  of  the  grounds  of  the  contest  being  sworn  to  by 
the  contestor  before  the  auditor  of  the  county ;  which  motion 
is  overruled  by  the  court,  to  which  ruling  of  the  court  the 
contestee-excepts." 

The  ruling  on  the  demurrer  as  above  stated,  and  the  above 
entry  showing  the  motion  and  the  action  of  the  court  thereon, 
constitute  all  there  is  in  the  record  as  to  the  action  of  the 
circuit  court  in  relation  to  the  sufficiency  of  the  affidavit  It 
is  quite  clear  that  no  question  was  raised  or  decided  in  the 
court  below  as  to  the  sufficiency  of  the  affidavit,  aside  from  the 
question  as  to  the  power  of  the  auditor  to  administer  the  oath. 

But  the  appellant  argues  that  the  motion  to  dismiss,  made 
on  the  ground  that  the  affidavit  was  sworn  to  before  the 
auditor,  ought  to  have  been  sustained  on  the  ground  that  the 
affidavit  was  in  itself  insufficient.  He  says  that "  the  recital 
of  the  ground  of  the  motion  did  not  limit  the  inquiry  of  the 
court  to  the  consideration  of  that  ground  only."  If  the 
court  below  had  dismissed  the  cause  for  any  good  reason, 
whether  on  motion  or  otherwise,  there  could  be  no  error  in 
such  action.  But  it  cannot  be  error  for  the  court  to  refuse 
to  dismiss  on  some  ground  specially  poihted  out,  because 
there  was  some  other  ground,  not  pointed  out,  which  would 
have  justified  a  dismissal.  As  to  such  other  ground  not 
pointed  out  or  made  the  basis  or  foundation  of  the  motion, 
the  case  stands  as  if  no  motion  had  been  made. 

It  is  claimed  by  the  appellant  that^  unless  there  was  a 
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sufficient  affidavit,  the  board  of  commissioners  had  no  juris- 
diction to  hear  and  determine  the  cause ;  and,  hence,  that  as 
it  is  a  question  of  jurisdiction,  advantage  may  here  be  taken 
of  the  supposed  defect  in  the  affidavit,  although  no  objec- 
tion was  taken  to  it  in  the  court  below. 

If  this  proposition  be  true,  and  the  affidavit  be  defective, 
then  the  whole  proceedings  in  both  courts  below  are  void 
for  want  of  jurisdiction,  and  Curry  is  entitled  to  the  office 
by  virtue  of  his  original  certificate  from  the  board  of  can- 
vassers. 

But  the  supposed  defect  in  the  affidavit  did  not  go  to  the 
jurisdiction  of  the  board  of  commissioners.  That  body  is 
the  tribunal  constituted  by  law  for  the  trial  of  contests  of 
elections.  The  contest  of  an  election  is  in  the  nature  of  a 
civil  proceeding.  The  law  vests  them  with  jurisdiction  over 
the  subject-matter,  and  they  had  in  this  instance  acquired 
jurisdiction  over  the  parties.  The  grounds  of  contest  are 
to  be  verified  by  affidavit.  But  who  is  to  determine  in  the 
first  instance  whether  the  affidavit  filed  is  sufficient  ?  Clearly 
the  board  of  commissioners.  This  power  of  hearing  and 
deciding  upon  the  validity  of  the  affidavit  constitutes  juris- 
diction. Dequindre  v.  Williams^  31  Ind.  444.  The  board 
may  decide  wrongfully  and  hold  an  insufficient  affidavit  to 
be  good,  but  their  decision  is  simply  erroneous  and  not  void, 
and  will  be  binding  unless  appealed  from.  These  views  are 
fully  sustained  by  the  following,  among  other  authorities: 
The  Board  of  Conifnissioners  of  Knox  County  v.  AsptntvaUy 
21  Howard,  539;  The  EvanstHlle^  etc,<^  Railroad  Co.  v*  The 
City  of  EvansvUle,  .15  Ind.  395;  Snelson  v.  The,  State,  16 
Ind.  29;  Weston  v.  Lumley,  33  Ind.  486,  and  authorities 
there  cited. 

The  question  on  which  a  rehearing  was  granted  not  being 
legitimately  in  the  record,  there  remains  nothing  further  to 
be  considered.  The  original  opinion,  except  as  to  that  point 
v;hich  relates  to  the  sufficiency  of  the  affidavit,  will  be  filed 
herewith  as  a  part  of  the  opinion  in  the  cause. 

The  judgment  below  is  affirmed^  with  costa. 
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S.  A.  Huff,  B.'W.  Langdon,  %  S.  PetHt,  C.  C.  Galvin,  and 
S.  Claypool,  for  appellant 

T.  y.  Cason,  R.  P.  Davidson,  C.  S.  JVesner,  and  A.  E. 
Gordon,  for  appellee. 
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CUlflNAL  IjKW, --^Indu/ment. — ATuisance.^-Tht  keeping  of  a  house  where  tip- 
pling and  whoring  are  carried  on  is  not  a  nuisance,  unless  the  public  is       170       127 
affected  by  it,  and  an  indictment  therefore  must  &how  such  facts  as  establish 
this  consequence. 

APPEAL  from  the  Noble  Circuit  Court. 

WoRDEN,  J. — ^The  appellant  was  indicted  for  a  nuisance 
and  convicted,  and  judgment  was  rendered  against  her  over 
motions  to  quash  and  in  arrest  of  judgment.  Excep* 
tion. 

The  foUawing  is  the  indictment: 

*'  State  op  Indiana  1 

>     Indictment  for  NuisaAce. 
Nancy  Mains,     j 

"^The  Grand  Jurors  of  Noble  County,  in  the  State  of 
Indiana,  good  and  lawful  men,  duly  and  legally  empan- 
elled, charged,  and  sworn  to  inquire  into  felonies  and  cer- 
tain misdemeanors,  in  and  for  the  body  of  said  county  of 
Noble,  in  the  name  and  by  the  authority  of  the  State  of 
Indiana,  on  their  oaths  present,  that  one  Nancy  Mains, 
late  of  said  county,  on  the  20th  day  of  April,  in  the  year 
A.  D.  1872,  and  on  divers  other  days  and  times  between 
that  day  and  the  making  of  this  presentment,  at  the  county 
of  Noble  and  State  of  Indiana,*  did  then  and  there  unlaw- 
fully keep  and  maintain  a  certain  comn[K>n,  ill-governed,  and 
disorderly  house,  and  in  said  house  certain  persons,  as  well 
men  as  women,  of  ill  name  and  fame,  and  of  dishonest  con- 
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versation,  then  and  there,  on  the  said  other  days  and  times, 
unlawfully  and  willingly  did  cause  and  procure  to  frequent 
and  come  together,  and  the  said  men  and  women  in  the  said 
house  of  said  Nancy  Mains  at  unlawful  times,  as  well  in  the 
night  as  in  the  day,  then  and  on  the  said  otlier  days  and 
times,  there  to  be  and  remain,  drinking,  tippling,  whoring, 
and  misbehaving  themselves,  unlawfully  and  wilfully  did 
permit,  and  yet  doth  permit,  to  the  great  damage  and  com- 
mon nuisance  of  all  the  citizens  of  the  State  of  Indiana,  con- 
trary to  the  form  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State  of 
Indiana.  William  B.  McConnell, 

"  Prosecuting  Attorney." 

Several  objections  are  made  to  the  indictment,  but  we 
shall  notice  one  only,  as  that  seems  to  be  fatal,  whatever 
might  be  said  in  respect  to  the  others. 

The  indictment  does  not  allege  that  the  house  which  the 
appellant  was  charged  with  keeping  was  situate  in  any  pub- 
lic place,  as  in  a  city,  town  or  village,  nor  near  any  public 
street  or  highway;  nor  does  it  allege  that  any  person  resided 
near  thereto,  or  was  in  the  habit  of  passing  thereby.  In 
short,  there  is  nothing  in  the  indictment  which  shows  that 
the  house  was  in  the  vicinity  of  any  inhabitants,  or  that  any 
person  ever  came  near  it,  save  those  who  congregated  there 
by  the  alleged  procurement  of  the  appellant.  In  the  lan- 
guage of  the  counsel  for  the  appellant,  ''for  aught  that 
appears,  it  may  have  been  in  the  woods,  away  from  the  sight 
and  hearing  of  every  citizen  of  the  State." 

The  keeping  of  a  house  where  tippling,  drinking,  and 
whoring  are  carried  on  is  not  a  nuisance,  unless  the  public 
is  affected  by  it. 

A  writer  on  criminal  law  says:  "The  term  disorderly 
house  is  sometimes  used  in  a  very  broad  sense,  as  including 
bawdy-hotises,  common  gaming-houses,  and  places  of  a  like 
character,  to  which  people  promiscuously  resort  for  purposes 
injurious  to  the  public  morals,  or  health,  or  convenience,  or 
safety.    These  places  are  all  indictable  as  public  nuisances. 
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*  *  A  house  SO  kept  that  no  persons  other  than  its 
inmates  are  liable  to  be  disturbed  by  it,  or  corrupted  in  their 
moralSy  or  anything  of  the  sort,  is  not  in  law  a  disorderly 
house.  *  *  The  difficulty  within  must  reach  beyond 
the  mere  inmates,  and  affect  the  public."  i  Bishop  Crim. 
Law,  sees.  1046,  105 1. 

Inasmuch  as  such  a  house  as  that  described  in  the  indict- 
ment is  not  a  nuisance  fer  se,  but  can  only  become  so  by 
reason  of  the  public  being  affected  thereby,  the  indictment 
should  have  alleged  the  facts  making  it  a  nuisance,  as  that 
it  was  in  a  public  place,  or  that  people  resided  near  thereto, 
or  other  similar  circumstances,  showing  that  the  public  was 
afiected  thereby. 

"The  indictment  for  a  nuisance,  as  for  every  other  offence, 
must  set  out  so  much  of  fact  as  to  make  the  criminal  nature 
of  what  is  charged  against  the  defendant  appear.  Thus, 
where  a  thing  is  not  a  nuisance  in  itself,  but  becomes  so 
only  by  reason  of  particular  circumstances,  this  special  mat- 
ter— ^in  other  words,  these  circumstances — must  be  shown ; 
else  there  is  no  crime  laid  against  the  defendant."  2  Bish. 
Crim.  Proced.,  sec.  813. 

The  indictment,  it  is  true,  alleges  that  it  was  "to  the 
great  damage  and  common  nuisance  of  all  the  citizens  of  the 
State  of  Indiana,' '  but  this  conclusion  wiU  not  supply  the  omit- 
ted facts.  "  There  is  no  power  in  a  conclusion  of  this  sort  to  sup- 
ply any  defect  in  the  main  body  of  the  allegation."  2  Bish. 
Crim.  Proced.,  sec.  812.  Wharton  says, "  An  allegation  in  an 
indictment  that  certain  facts  charged  were  '  to  the  common 
nuisance  of  all  the  good  citizens  of  the.state,'  will  not  make 
a  good  indictment  for  a  common  nuisance,  unless  these  facts 
be  of  such  a  nature  as  may  justify  that  conclusion  as  one  of 
law  as  well  as  of  fact."    Whart.  Crim.  Law,  sec.  2362. 

There  are  some  other  questions  in  the  case  which  are  ably 
discussed  by  the  counsel  for  appellant,  such  as  the  neces- 
sity of  a  statutory  description  of  the  offence  of  a  nuisance, 
and  whether  any  such  description  embraces  such  facts  as  are 
charged  in  this  indictment^  but  we  pass  them  over  as  not 
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being  essential  to  the  decision  of  the  cause.  We  hold  the 
indictment  bad,  for  the  reason,  if  for  no  other^  that  it  does 
not  aver  any  facts  showing  that  the  public  ^as  in  any  man- 
ner affected  by  the  house  which  the  appellant  was  charged 
with  keeping. 

The  judgment  below  is  reversed,  and  the  cause  remanded, 
with  instructions  to  the  court  below  to  quash  the  indict- 
ment. 

W.  M,  Clapp,  R  Prickett,  and  A.  A.  Chapin^  for  appellant 
y.  C.  Denny,  Attorney  General,  for  the  State. 


Hashagan  v.  Manlove. 

Mutual  Insueance  Company. — Iieceiver,-^Aiscssmmt,^~Pleadi9ig,^'Es±int 
V,  Shid'sler,  36  Ind.  423,  adhered  to. 

APPEAL  from  the  Ripley  Circuit  Court. 

Downey,  J.— This  was  an  action  by  the  appellee,  as 
receiver  of  The  Equitable  Fire  Insurance  Company,  a 
mutual  insurance  company,  organized  under  the  laws  of  the 
State  of  Indiana,  against  the  appellant,  upon  a  premium 
note.  In  the  circuit  court  there  was  judgment  by  default 
against  the  appellant* 

Among  the  errors  assigned,  she  alleges  that  the  complaint 
does  not  state  &cts  sufficient  to  constitute  a  cause  of  action. 

The  complaint  is  liable  to  the  same  objections  which  were 
held  by  this  court  to  be  fatal  objectionar  to  the  complaint,  in* 
Embree  v.  Shideler,  36  Ind.  423. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded. 

G.  Durbin,  fbv  appellant 
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F&QlcissoRY  Note. — Individual  Signaiure, — Note  of  CorporaHonj^^K  prom* 

issory  note  was  executed  in  these  words : 
"#  i/x».  Mt.  Vernon,  Ind.,  May  2d,  1868. 

"  Two  years  after  date,  we,  the  undersigned,  worshipful  master  and  wardens  of 

Mt.  Vernon  Lodge^  Na  163,  F.  &  A.  M.,  and  trustees  of  said  lodge,  for  its 

use,  promise  to  pay  to  the  order/'  etc. 

[signed.]  "John  Conyngton,  W.  M. 

«  S.  H.  Pearse,  S.  W. 

"  Edward  Brown,  J.  W. 

"G.W.  Thomas,  \   Trustees  " 
"M.W.  Pearse,   /    ^™stees. 

Held,  that  this  was  the  note  of  the  lodge,  and  the  makers  were  not  personally 
liable  thereon. 

APPEAL  from  the  Posey  Circuit  Court 
BusKiRK,   J. — ^This    IS  an  action  by  the  appellees,  as 
indorsees  of  the  payee,  upon  the  following  instrument : 
"  $  i,cxx>.  Mt.  Vernon,  Ind.,  May  2d,  1868. 

"  Two  years  after  date,  we,  the  undersigned,  worshipful 
master  and  wardens  of  Mt.  Vernon  Lodge,  No.  163,  F.  & 
A.  M.,  and  trustees  of  said  lodge,  for  its  use,  promise  to 
pay  to  the  order  of  Martha  A.  McDaniel  the  sum  of  one 
thousand  dollars  for  value  received,  with  ten  per  cent,  inter- 
est from  date,  payable  semi-annually,  without  relief  from  val- 
uation or  appraisement  laws. 

[signed.]  "  John  Conyngton,  W.  M. 

"  S.  H.  Pearse,  S.  W. 
"  Edward  Brown,  J,  W. 

"  G.  W.  Thomas,  \  Tmstees  •' 
"M.  W.  P£ARSE,  /   A^stees. 

It  is  alleged  that  John  Conyngton,  Simeon  H.  Pearse, 
Edward  Brown,  George  W,  Thomas,  and  Milton  W.  Pearse 
subscribed  their  names  to  said  note,  and  that  the  remaining 
defendants,  John  A.  Mauer,  Merritt  A.  Wier,  and  William 
M.  McArthur,  at  the  same  time,  and  before  the  same  was 
delivered  to  the  payee,  indorsed  the  same. 

Separate  demurrers  to  the  complaint  were  filed  by  Simeon 
\L.  Pearse,  Edward  Brown,  and  Milton  W.  Pearse,  on  the 
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ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrers  were  overruled,  and  the 
defendants  excepted. 

These  defendants  then  answered  separately,  and  also 
jointly,  setting  up  that  they  signed  the  note  as  officers  of 
Ml  Vernon  Lodge,  No.  163,  of  Free  and  Accepted  Masons; 
that  said  lodge  was  a  corporation ;  that  at  the  time  of  sign- 
ing the  note  the  said  John  Conyngton  was  the  worshipful 
master,  Simeon  H.  Pearse  and  Edward  Brown  were  the 
wardens,  and  said  Milton  W.  Pearse  was  one  of  the  trustees 
of  said  lodge,  duly  elected  and  installed  as  such  officers  ; 
that  the  said  note  was  given  to  the  said  Martha  A.  McDaniel 
for  one  thousand  dollars  borrowed  by  said  lodge  of  her,  and 
that  she  took  and  accepted  the  note,  understanding  it  to  be 
the  note  of  said  lodge,  and  not  the  note  of  the  defendants, 
et^.  They  also  allege  that  no  part  of  said  sum  of  one  thou- 
sand dollars  ever  came  to  the  hands  of  these  defendants,  but 
was  paid  by  said  Martha  A.  McDaniel  into  the  treasury  of 
said  lodge,  and  was  by  said  lodge  used  in  the  erection  of  a 
building  for  lodge  purposes,  etc.  But  they  aver  that  by 
accident  and  mistake  the  said  note  was  drawn  as  the  note 
of  these  defendants  and  said  Thomas  and  Conyngton,  when, 
in  truth  and  in  fact,  it  was  the  intention  of  all  the  parties  to 
make  it  the  note  of  said  lodge,  and  not  the  note  of  the 
defendants;  that  since  the  execution  of  said  note  the  said 
lodge  and  said  Martha  A.  McDaniel  have  always  treated 
the  note  as  the  note  of  said  lodge,  and  that  said  lodge  has 
paid  thereon  a  large  sum,  to  wit,  three  hundred  dollars, 
received  by  the  payee  from  the  treasurer  of  said  lodge  and 
credited  on  the  back  of  the  note.  Among  other  relief  they 
pray  that  the  said  note  may  be  reformed  and  treated  as  the 
note  of  the  lodge,  and  not  as  the  note  of  the  defendants, 
etc. 

Demurrers  to  the  paragraphs  of  the  answer,  on  the  ground 
that  they  did  not  state  facts  sufficient  to  constitute  a  good 
defence  to  the  action,  were  sustained,  and  the  defendants 
excepted.    Thomas  made  de&ult.     Con3mgton  and  Wier 
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were  not  found.  Judgment  was  rendered  against  Thomas, 
Simeon  H.  Pearse,  Brown,  and  Milton  W.  Pearse.  What 
became  of  the  other  defendants,  who  were  served  with  pro- 
cess, is  not  sKown. 

All  the  judgment  defendants  join  in  the  assignment  of 
errors,  alleging  that  the  court  erred  in  overruling  the 
demurrers  to  the  complaint,  and  in  sustaining  those  to  the 
answer. 

These  questions  ariso  in  the  case:  i.  Are  the  appellants 
liable  on  the  note  as  the  same  appears  upon  its  face? 
2.  If  they  are,  can  they  be  permitted  to  show,  and  have  they 
shown,  in  their  answers,  that  the  note  ought  to  be  reformed, 
so  that  the  lodge  will  be  liable,  and  they  will  not  be  liable, 
thereon  ? 

We  are  very  clearly  of  opinion  that  the  note  in  suit  is  the 
note  of  the  lodge,  and  that  the  makers  and  endorsers  are  not 
personally  liable  thereon.  This  is  settled  by  repeated 
decisions  in  this  State.  The  case  of  Means  v.  Swormstedt^ 
32  Ind.  87,  is  directly  in  point,  and  is  decisive  of  this 
case.  That  was  an  action  upon  the  following  note : 
"^483.00.  Madison,  Ind.,  March  i8th,  1868. 

**  Ninety  days  after  date,  we  promise  to  pay  to  the  order 
of  Means,  Kyle  &  Co.,  four  hundred  and  eighty-three  dol- 
lars, without  any  relief  from  valuation  or  appraisement  laws. 
Value  received.  Payable  at  the  National  Branch  Bank, 
Madison,  Ind. 

"  Wm.  B.  Swormstedt,  Sec'y." 

On  the  lower  left  hand  comer  w^  an  impression  of  a 
seal,  embossed  upon  the  paper  of  the  note,  bearing  the 
words,  "  Neal  Manufacturing  Company,  Madison,  Ind." 

The  court  held  that  the  note  was  the  note  of  the  com- 
pany, and  Ray,  J.,  in  delivering  the  opinion  of  the  court, 
said: 

"  In  Hcvey  v.  Magill^  2  Conn.  680,  where  the  defendant, 
being  the  agent  of  a  corporation,  gave  a  note,   '  I  promise,' 

etc.,  and  signed  it,  '  A.  B.,  agent  of Company,'  Swift, 

C.  J.,  said,  ^  when  an  agent,  duly  authorized,  subscribes  an 
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engagement,  in  such  manner  as  to  manifest  an  intent  not  to 
bind  himself,  but  to  bind  the  principal ;  and  when,  by  his 
subscription,  he  has  actually  bound  the  principal ;  then  it  is 
clear,  that  the  contract  cannot  be  binding  on  him  personally. 
It  will  be  agreed  that  no  precise  form  of  words  is  required 
to  be  usecl  in  the  signature ;  that  every  word  must  have  an 
effect,  if  possible ;  and  that  the  intention  must  be  collected 
from  the  whole  instrument  taken  together.  Who  can  enter- 
tain a  doubt,  upon  reading  the  note  in  question,  that  it  was 
the  intent  of  the  defendant  to  bind  the  company,  and  not 
himself?* 

"  And  is  not  the  intent  equally  clear  in  this  case  ?  We 
know  that  to  hold  the  letters  '  Sec'y '  as  intended  to  be  *  a 
description  of  the  person '  would  be  simply  a  legal  fiction, 
false  in  fact.  It  would  simply  amount  to  rejecting  the  words 
as  surplusage.  But  this  cannot  be  done,  if  effect  can  be 
given  to  them  upon  the  face  of  the  paper  itself.  Most  cer- 
tainly it  should  never  be  done  against  the  plain  intent  of 
the  party  who  adds  the  letters  to  his  name  for  an  evident 
purpose,  where  that  purpose  can  be  collected  from  the  entire 
instrument,  and  does  not  render  the  paper  itself  a  nullity," 

In  the  case  under  consideration,  the  makers  of  the  note 
not  only  added  to  their  names  letters  which  indicated  the 
offices  they  held,  and  the  characters  in  which  they  acted, 
but  in  the  body  of  the  note  the  promise  is  made  by  them  as 
master,  wardens,  and  trustees  of  said  lodge. 

We  think  tHe  court  erred  in  overruling  the  demurrer  to 
the  complaint. 

The  conclusion  reached  renders  it  unnecessary  for  us  to 
decide  any  other  question  in  the  case. 

«  The  judgment  is  reversed,  with  costs,  with  directions  to 
the  court  below  to  grant  a  new  trial  and  sustain  the  demur- 
rer to  the  complaint. 

3^.  &  H.  C.  Pitcher^  M,  W.  Pearse,  and  Havey  &  Mensies, 
for  appellants. 

E,  M.  Spencer^  and  W.  Loudon^  for  appellees. 
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FlUcncK. — Grand  Jury, — Impanelling, — ^Under  the  act  of  March  loth,  1873, 
p.  158,  regalaliog  the  convening  of  grand  juries,  where  the  record  of  a  criminal 
action  showed  that  the  court  met  on  the  24th  of  March,  .1873,  and  the  grand 
jury  was  impanelled  on  the  2d  day  of  the  tenn,  it  was  presumed  that  they  had 
been  summoned  pursuant  to  an  order  of  the  judge  or  prior  to  the  approval  of 
the  act.  The  act  did  not  prohibit  the  impanelling  of  a  grand  jury  previously 
summoned. 

Criminal  Law. — Motion  to  Quash  Indictment, — ^A  motion  to  quash  an  indict- 
ment cannot  prevail  unless  the  defect  is  apparent  on  the  face  of  the  indict- 
ment. 

Same. — Indidment.'^Larceny  of  Property  of  A,  and  of  B, — An  indictment  may 
charge  a  larceny  of  A.'s  property  in  one  count,  and  of  B.'s  in  another  count, 
at  the  same  time  and  place,  where  the  character  of  the  property  is  such  that 
it  may  have  constituted  one  offence  and  a  conviction  of  one  might  be  a  bar 
as  to  the  other. 

Same.— C?«wjw»  in  Verdict,— Motion  for  a  New  TWc/.— The  question  as  to  an 
omission  in  a  verdict  to  fix  the  disqualification  of  holding  an  office  of  trust 
and  profit  can  not  be  raised  by  a  motion  for  a  new  trial. 

APPEAL  from  the  Switzerland  Circuit  Court. 

OsBORN,  C.  J.— The  appellant  was  indicted,  tried,  and  con- 
victed for  grand  larceny,  in  the  Switzerland  Circuit  Court,  at 
its  March  term,  1873,  and,  over  motions  for  a  new  trial  and 
in  arrest  orjtidgment,  was  sentenced  in  accordance  with  the 
verdict.  A  motion  to  quash  the  indictment  was  also  made 
and  overruled.  The  motions  were  made  at  the  proper  time 
and  in  their  proper  order,  and  exceptions  were  also  properly- 
taken.  A  bill  of  exceptions  was  filed  during  the  term  of  the 
court,  setting  out  the  evidence  given  on  the  trial. 

The  errors  assigned  are : 

1.  In  overruling  the  motion  to  quash  the  indictment. 

2.  In  overruling  the  motion  for  a  new  trial. 

3.  In  overruling  the  motion  in  arrest  of  judgment. 

The  appellant  predicates   his  motion  to  quash   on  two 

grounds. 

I.  That  the  grand  jury  was  not  summoned  and  impan- 
elled according  to  law. 
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2.  That  two  ofiences  are  improperly  included  in  the  indict- 
ment. 

An  act  of  the  General  Assembly,  approved  March  lOth, 
1873,  Acts  1873,  p.  158,  provides,  that  no  grand  jury  shall  be 
summoned  to  appear  at  any  term  of  a  circuit  court  unless 
as  therein  provided.  The  second  section  provides, "  that 
whenever  the  judge  of  a  circuit  court  shall  deem  it  neces- 
sary that  a  grand  jury  shall  sit  in  any  county  of  his  circuit, 
it  shall  be  his  duty  to  make  an  order  requiring  the  clerk  to 
issue  a  venire  for  such  jury  to  appear  on  such  day  as  may 
be  named  in  the  order,  and  such  venire  shall  be  for  the  jury 
drawn  and  selected  for  the  term  as  is  now  provided  by  law; 
Provided^  that  the  grand  jury  shall  be  convened  at  least  twice 
in  every  year  in  each  county."  The  objection  is,  that  it 
does  not  appear  that  the  grand  jury  was  summoned  in  pur- 
suance of  an  order  of  the  judge  of  the  court 

In  Wilson  v.  The  State,  ante,  p.  224,  this  court  held  that 
when  the  clerk  has  issued  a  venire  for  a  jury,  returnable 
on  a  day  named,  under  an  act  of  the  General  Assembly, 
approved  March  7th,  1873,  Acts  1873,  p.  103,  in  the 
absence  of  any  thing  showing  the  contrary,  we  would  pre- 
sume that  it  was  issued  under  an  order  of  the  judge.  In  this 
case,  the  record  shows  that  the  court  met  on  the  24th  of 
March ;  that  the  grand  jury  was  impanelled  on  the  second 
day  of  the  term ;  and  we  must  presume  that  they  had  been 
summoned  in  pursuance  of  an  order  of  the  judge,  or  that 
they  had  been  summoned  prior  to  the  approval  of  the  act. 
The  act  does  not  prohibit  impanelling  a  jury  summoned 
before  its  enactment.  Its  language  is,  "that  hereafter  no 
grand  jury  shall  be  summoned  to  appear  at  any  term  of  a 
circuit  court  unless  as  provided  in  this  act." 

A  motion  to  quash  an  indictment  cannot  prevail,  unless 
the  defect  is  apparent  on  its  face.  2  G.  &  H.  414^  sec  loi ; 
Bellair  v.  The  State,  6  Blackf.  104 ;  The  State  v.  Herndon,  5 
Blackf  75  ;  The  State  v.  Freeman,  6  Blackf.  248.  In  this 
case  the  court,  on  p.  249,  says :  ''  A  reason  given  for  quash- 
ing the  indictment  was,  that  there  was  a  defect '  in  drawing 
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and  impanelling  the  grand  jury  that  found  the  bill'  To  have 
made  this  reason  sufficient,  the  irregularity  in  impanelling 
the  jury,  should  have  been  made  to  appear  by  plea.  In  this 
case  there  was  no  plea,  nor  agreement  of  parties  by  which 
the  &cts  were  spread  upon  the  record.  A  motion  to  quash 
must  be  founded  upon  defects  apparent  on  Jthe  record  In 
this  case,  the  indictment  appears  regular  on  its  &ce,  and  it 
is  not  shown  how  the  court  became  informed  of  the  defect 
complained  of."  The  authorities  are  uniform  on  this  ques- 
tion, and  we  do  not  consider  it  necessary  to  add  to  those 
already  cited. 

The  indictment  contains  two  counts,  one  charging  the 
appellant  with  stealing  a  horse,  the  property  of  John  War- 
man,  the  second  charging  him  with  stealing  a  saddle  and , 
bridle,  the  property  of  John  C.  Warman.  In  each  count 
the  property  alleged  to  have  been  stolen  is  stated  to  be  of 
the  value  of  more  than  five  dollars.  The  counsel  for  the 
appellant  say,  that  ''each  count  of  the  indictment  contains  a 
charge  of  a  separate  and  distinct  felony,  as  different  as  though 
one  was  a  larceny  and  the  other  perjury.  The  property  in 
the  first  count  is  the  property  of  John  Warman,  and  in  the 
second  count,  the  property  of  John  C.  Warman,  two  differ- 
entpersons  in  the  same  indictment ;"  and  they  cite  McGregorv^ 
The  State ^  i6  Ind.  9.  In  that  case,  it  was  held,  that  where 
separate  felonies  are  charged  in  one  indictment,  "if  they  do 
not  belong  to  different  classes,  as  murder  and  forgery,  grow- 
ing out  of  separate  transactions,  they  may  sometimes  be 
joined,  without  subjecting  the  indictment  to  be  quashed  or 
the  prosecution  to  be  put  to  an  election."  And  the  judge  in 
delivering  the  opinion  remarked  that  the  general  proposition, 
that  separate  felonies  should  not  be  charged  in  one  indict- 
ment, had  been  asserted  in.  two  or  three  cases  without  the 
proper  qualification.  And  a  quotation  is  made  from  i  Chit. 
Crim.  Law,  253,  approving  the  doctrine  that  the  joinder  is 
a  matter  of  prudence  and  discretion  resting  with  the  judge 
to  exercise.  The  reason  given  why  two  or  more  felonies 
Vol.  XLIL— 22 
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ought  not  to  be  joined  in  the  same  indictment  is  stated  to 
be,  that  the  prisoner  shall  not  be  confounded  in  his  defence, 
or  prejudiced  "in  his  challenge  of  the  jury.  Young  v.  The 
King,  3  T.  R.  98.  "But,"  said  Buller,  J.,  on  page 
106,  "  these  are  only  matters  of  prudence  and  discretion." 
I  Chit.  Crim.  Law,  253;  Griffith  v.  The  State,  36  Ind.  406. 

It  is  said  that  an  indictment  ought  not  to  include  a  count 
charging  the  larceny  of  property  of  A.  in  one  count  and  of  B.'s 
property,  at  a  different  time,  in  another.  But  we  have  seen 
no  case  holding  that  because  an  indictment  charged  a  lar- 
ceny of  A.'s  property  in  one  count  and  a  larceny  of  B.'s 
property  in  another,  it  would  be  quashed.  There  is  nothing 
in  the  indictment  showing  that  the  taking  of  the  property 
was  at  different  times.  The  time  and  place  are  the  same  in 
both  counts,  and  the  property  is  of  such  a  character  that  it 
might  have  been  taken  at  the  same  time,  and  thus  really 
constitute  but  one  offence,  so  that  a  conviction  for  the  lar- 
ceny of  one  would  operate  as  a  bar  to  the  other.  In  yack- 
son  v.  The  State,  14  Ind.  327,  it  was  held  that  the  omission, 
in  an  indictment  for  stealing  horses,  to  include  saddles  and 
bridles  stolen  at  the  same  time,  was  no  variance,  but  that 
the  defendants  could  not  be  thereafter  prosecuted  for  steal- 
ing them ;  that  the  prosecution  for  any  part  of  a  single  crime 
bars  any  further  prosecution  based  upon  the  whole  or  apart 
of  the  same  crime. 

The  court  committed  no  error  in  overruling  the  motion 
to  quash. 

The  motion  for  a  new  trial  is  based  upon  two  grounds, 
.  the  insufficiency  of  the  evidence,  and  a  defective  verdict. 
We  have  read  the  evidence,  and  feel  satisfied  that  it  sustains 
the  verdict. 

The  verdict  is  supposed  to  be  defective  because  it  omits 
to  disqualify  the  appellant  from  holding  office.  Without 
deciding  whether  that  is  such  a  defect  as  he  can  take  advan- 
tage of  when  the  verdict  is  otherwise  good,  we  must  over- 
rule the  motion  for  that  ground,  because  the  defect  cannot 
be  reached  bv  a  motion  for  a  new  trial.    The  only  way  to 
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reach  it  is  by  a  motion  for  a  venire  de  novo.  The  precise 
question  was  decided  in  Marcus  v.  The  State ^  26  Ind.  loi. 

The  counsel  for  the  appellant  state  in  their  brief,  that  the 
same  reasons  and  authorities  apply  in  the  motion  in  arrest 
of  judgment  as  in  the  motion  for  anew  trial;  and  concurring 
with  them,  we  deem  it  unnecessary  to  go  over  the  ground 
again  or  to  add  to  what  has  been  already  said.  Hoskins  v. 
The  State,  27  Ind.  470.  If  the  court  had  rendered  judg- 
ment disqualifying  him  from  holding  office,  it  would  have 
been  erroneous.     Wilson  v.  The  State,  28  Ind.  393. 

The  judgment  of  the  said  Switzerland  Circuit  Court  is 
affirmed,  with  costs. 

H.  A.  Downey,  and  G.  W.  Mendell,  for  appellant. 

y.  C.  Denny,  Attorney  General,  for  the  State. 
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Cfty. — Defective  Bridge, — Liability  for  Injury  to  Persons, — Negligence. — 
Pleading. — ^Where  the  complaint  in  an  action  against  a  city  alleged  that  a  cer- 
tain bridge  in  said  city  was  out  of  repair,  and  the  planking  loose,  etc.,  and 
that  after  the  plaintiff  had  driven  his  horses  upon  the  bridge  with  a  loaded 
wagon,  and  was  using  due  and  reasonable  care  on  his  part  to  draw  forward 
said  load,  the  horses  were  injured  through  the  defects  in  the  bridge ; 

Jleldf  that  the  complaint  was  bad  on  demurrer,  because  its  allegations  did  not 
show  that  the  plaintiff  used  due  care  in  driving  upon  the  bridge,  or  that  he 
was  ignorant  of  the  condition  of  the  bridge,  and  because  there  was  no  general 
averment  that  the  injury  occurred  without  his  fault.  IT  the  plaintiff  knew 
of  the  true  condition  of  the  bridge  when  he  drove  upon  it,  there  could 
be  no  recovery. 

JJild,  also,  that  the  negligence  of  the  city,  in  not  repairing  the  bridge,  did  not 
relieve  the  plaintiff  from  the  duty  of  using  due  care^ 

APPEAL  from  the  Elkhart  Circuit  Court. 

BusKiRK,  J. — ^The  only  error  of  which  the  appellant 
complains  is  based  upon  the  action  of  the  court  in  sustain- 
ing a  demurrer  to  the  complaint  The  material  averments 
in  the  complaint  were  these : 
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That  said  defendant  is  a  municipal  corporation  within  said 
county  and  State,  duly  incoxporated  by  the  name  of  the  city 
of  Goshen ;  that  as  such,  at  the  time  of  the  injury  herein- 
after stated,  it  had  the  exclusive  management,  care,  and 
control  of  all  the  streets,   alleys,  sidewalks,  bridges,  and 
public  highways  within  its  corporate  limits,  and  was  charged 
with  the  duty  of  keeping  the  same  in  repair  and  suitable  to 
be  used  by  all  persons  desiring  to  pass  on  the  same,  or  travel 
thereon ;  that  on  the  4th  day  of  March,  1870,  a  bridge  there- 
tofore erected  over  what  is  known  as  the  old  channel  of 
the  Elkhart  river,  where  the  Plymouth  road  leading  from 
within  the  said  city  west  to  Plymouth,  in  Marshall  county, 
in  the  said  State,  crossed  the  said   channel  'of  the  said 
river,    the  said  road  being  a  public   highway  and  street 
of  said  city,  and  the  said  bridge  forming  a  part  of  said 
highway  and  street,  and  being  within  the  corporate  limits 
of  said  city,  was  suffered  by  said  city  to  remain  greatly 
out  of  repair,  in  a  state  of  decay  and  insufficiency  for 
the  purpose  for  which  it  was  erected,  and  dangerous  to 
all  who  should  pass  on  the  same ;  the  planking  thereof  being 
permitted,   by  said  city,  to  remain   loose  and  insecurely 
fastened,  within  the  knowledge  of  said  city  and  its  officers; 
that  on  the  said  day  the  plaintiff  by  his  servant  and  agent 
(as  he  lawfully  might  do)  was  passing  over,  and  along  said 
highway,  street,  and  bridge,  with  his  horse-team  and  wagon 
laden  with  staves,  of  the  value  of  five  hundred  dollars,  that 
when  entering  upon  the  west  end  of  the  said  bridge,  after 
the  said  horses  had  fully  gained  the  same,  and  being  entirely 
upon  it,  and  while  they  were  making  ordinary  efibrt  to  raise 
and  draw  forward  the  wagon  so  laden,  as  aforesaid,  upon  the 
said  bridge,  as  aforesaid,  within  the  corporate  limits  of  said 
city  aforesaid,  and  while  using  due  and  reasonable  care  on 
his  part,  the  said  bridge  broke  down  and  gave  way ;  the  said 
planking,  from  its  insecure  fastening,  being  displaced  and 
broken,  and  precipitated  the  said  horses  into  the  openings 
so  made,  and  caused  them  to  be  held  and  fastened  by  the 
timbers  of  said  bridge,  until;  by  their  natural  struggles, 
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during  the  efforts  of  the  agent  of  the  plaintiff  to  relieve  them 
therefrom,  they  were  greatly  lacerated,  bruised,  and  sprained, 
and  so  injured  as  to  be  of  little  or  no  value,  and  in  all 
probability  will  cause  their  death ;  that  the  water  of  the  Elk- 
hart river  does  not  pass  through  the  channel  over  which 
the  said  bridge  was  erected,  but  that  it  does,  and  for  the 
ten  years  last  past,  has  passed  and  now  passes  through  what 
is  known  as  the  new  channel,  several  rods  west  of  said 
bridge ;  that  for  the  better  description  of  said  bridge,  high- 
way, street,  and  river,  and  the  location  of  the  old  and  new 
channels,  the  plaintiff  files  herewith  a  plan  and  map  of  the 
same,  and  invites  reference  thereto.  Damages  were  claimed 
in  the  sum  of  three  hundred  dollars. 

To  this  complaint  a  demurrer  was  sustained,  and  this 
ruling  is  assigned  for  error. 

The  first  objection  urged  to  the  complaint  is,  that  it  does 
not  sufficiently  appear  therefrom  that  the  injury,  of  which 
the  plaintiff  complaiils,  was  not  caused  by  the  fault  and  negli- 
gence of  the  plaintiff  or  of  his  servant.  Judge  Dillon,  in 
his  new  and  very  valuable  work  on  municipal  corporations, 
in  speaking  of  the  liability  of  cities  caused  by  defective 
bridges  or  streets,  says : 

"It  is  also  essential  to  liability  that  the  plaintiff  should 
have  been  using  reasonable  or  ordinary  care  to  avoid  the 
accident,  or,  in  other  words,  hemustbefreeofany  such  fault 
or  neglect  on  his  part,  as  will  in  actions  for  negligence  defeat 
a  recovery.**     Dillon  Municipal  Q)rporations,  918,  sec.  789. 

The  averment  must  be  either  expressly  made  in  the  com- 
plaint, that  the  injury  occurred  without  the  fault  or  negligence 
of  the  plaintiff)  or  it  must  clearly  appear  from  the  facts  which 
are  alleged  that  such  must  have  been  the  case.  The  E.  &  C. 
R.  R.  Co,  V.  Dexter^  24  Ind.  41 1 ;  The  Michigan^  etc.,  R.  R. 
Co,  V.  Lantz,  29  Ind.  528. 

It  will  be  observed  that  it  is  not  alleged  that  the  plaintiff 
used  due  and  reasonable  care  to  avoid  the  accident  It  is 
averred  that  the  bridge  was  suffered  to  become  and  remain 
greatly  out  of  repair,  and  in  a  state  of  decay;  that  the 
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plankuig  was  loose ;  and  that  the  city  and  officers  knew  of 
the  dilapidated  condition   of  the   bridge;   that  while  the 
bridge  was  in  this  condition,  his  servant  drove  his  horse-team 
and  wagon  loaded  with  staves  of  the  value  of  five  hundred 
dollars  upon  it;  and  that  during  the  time  that  the  team  was 
making  ordinary  efforts  to  draw   forward  the   wagon  so 
loaded,  "and  while  using  due  and  reasonable  care  on  his 
part,"  the  bridge  broke  down,  etc.    The  allegation  is,  that 
the  servant  used  due  and  reasonable  care  after  the  team  and 
wagon  had  gotten  upon  the  bridge,  but  it  is  not  averred  that 
he  used   due  and  reasonable  care   in   driving   upon,  and 
attempting  to  cross  the  bridge ;  nor  is  it  alleged  that  the 
plaintiff  and  his  servant  were  ignorant  of  the  true  condition 
of  the  bridge.     If  it  had  been  alleged  that  the  injury  had 
occurred  without  the  fault  or  negligence  of  the  plaintiff^  this 
allegation  would  have  been  sufficient,  unless  it  plainly  and 
clearly  appeared,  from  the  other  facts  stated,  that  the  Injury 
had  been  produced  by  the  fault  and  negligence  of  the  plain- 
tiff   The  allegation  of  the  complaint,  that  the  servant  of  the 
plaintiff  used  due  and  ordinary  care  after  the  team  and 
wagon  were  upon  the  bridge,  is  not  equivalent  to  the  alle- 
gation that  the  injury  was  caused  without  the  fault  or  negli- 
gence of  the  plaintiff;  for  the  servant  of  the  plaintiff  may 
have  been  guilty  of  the  grossest  carelessness  in  driving  upon 
the  bridge  in  its  decayed  and  dilapidated  condition.    The 
law  is  well  settled,  that  if  the  plaintiff  or  his  servant  knew 
of  the  true  condition  of  the  bridge  when   the  team  and 
wagon  were  driven  upon  it,  he  cannot,  under  such  circum- 
stances, recover. 

The  President,etc.,yf.  Dtisouckett,  2  Ind.  586;  734^  Wayne 
County  Turnpike  Co.  v.  Berry,  5  Ind.  286 ;  The  Board  (^ 
Trustees  of  the  W.  &  E.  Canal  v.  Mayer,  10  Ind.  400;  lite 
E,  &  C  R.  R.  Co.  V.  Hiatt,  17  Ind.  102 ;  The  /.,  P.  &  C  R. 
R,  Co.  V.  Kcelefs  Adnir,  23  Ind.  133  ;  Woodv.  Hears,  12  Ind. 
515;  The  yeffersonvUle  R.  R.  Co.  v.  Hendricks'  Adnir,  26  Ind, 
228;  Fa/lonv.  City  of  Boston,  3  Allen,  38 ;  Gilman  v.  Inhabit 
tants  ofDeerficld,  15  Gray,  577;  Griffin  v.  Mayor,  etc.,  9N.  Y. 
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456;  Hunger  v.  The  Tonawanda  R,  R.  Co.y  4  Comst.  349; 
Cobb  V.  Standishy  14  Maine,  198 ;  Coombs  v.  Purrington,  42 
Maine,  332 ;  Davenport  v.  Ruchnan,  37  N.  Y.  568 ;  Beatty  v. 
Gilmore^  i6Penn.  St.  463;  Seward  \.  The  Town  of  Milfordy 
21  Wis.  485;  Weisenbergy.  City  of  AppUton^  26  Wis,  56; 
Murphy  v.  Deane^  lOl  Mass.  455  ;  Norrisw.  Litchfield^  35  N. 
H.  271 ;  Lynch  v.  Smith,  104  Mass.  52;  -fiJiK^^  v.  Jamaica, 
27  VL  443;  Lanev.  Crombie,  12  Pick.  177;  Holbrooke.  The 
Utica,  etc.,  R.  R.  Co.,  12  N.  Y.  236. 

The  next  position  assumed  by  counsel  for  appellant  is, 
that  the  city  was  guilty  of  gross  neglect  in  leaving  the  bridge 
open  and  in  not  notifying  the  public  that  it  was  in  an  unsafe 
and  dangerous  condition,  and  that  such  gross  negligence 
would  render  the  city  liable,  although  the  plaintiff  was  guilty 
of  slight  negligence  in  driving  upon  the  bridge ;  and  in  sup- 
port of  this  position  we  are  referred  to  the  following  adjudged 
cases :  Sweeny  v.  Old  C  &  N.  R..  /?.  Co.,  10  Allen,  368 ; 
Elliott  V.  Pray,  10  Allen,  378 ;  Carleton  v.  Franconia  /.  &  S, 
Co.,  99  Mass.  216;  Wendell  V.  Baxter,  12  Gray,  494;  Inder- 
fnaur  v.  Dames,  Law  Rep.  i  C.  P.  274 ;  S.  C,  Law  Rep.  2  C. 
P.  311 ;  McCullam  v.  Black  Hawk  County,  21  Iowa,  409; 
Brown  v.  Jefferson  County,  16  Iowa,  339 ;  Silvers  v.  Nerd- 

H^g^^  y^  Ind.  53. 

We  have  examined  all  the  above  cases,  and  will  proceed 
to  make  a  brief  review  of  the  points  involved  and  decided. 
The  point  decided  in  the  first  case  referred  to  was,  that,  **if 
a  railroad  company  have  made  a  private  crossing  over  their 
track,  at  grade,  in  a  city,  and  allowed  the  public  to  use  it  as 
a  highway,  and  stationed  a  flagman  there  to  prevent  persons 
from  undertaking  to  cross  when  there  is  danger,  they  may 
be  held  liable  in  damages  to  one  who,  using  due  care,  is 
induced  to  undertake  to  cross  by  a  signal  from  the  flagman 
that  it  is  safe,  and  is  injured  by  a  collision  which  occurs 
through  the  flagman's  carelessness." 

In  -the  above  case  the  company  had  built  the  crossing, 
permitted  the  public  to  use  it,  provided  an  agent  to  notify 
tthe  public  when  it  was  safe  to  cross,  and  the  person  injured 
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ivas  induced  to  attempt  to  cross  by  the  carelessness  of  the 
flagman.  Yet^  under  all  these  circumstances,  the  company 
was  held  to  be  not  liable,  unless  the  plaintiff  had  used  due 
care  to  avoid  the  accident. 

The  point  decided  in  the  second  case,  supra^  was,  tiiat,  "if 
there  are  two  entrances  to  a  store,  and  there  is  a  trap-door 
between  one  of  them  and  the  stairs  leading  to  the  upper 
stories,  which  are  verbally  leased  to  a  tenant  with  permis- 
sion to  use  such  entrance,  the  owners,  who  occupy  the  lower 
stories,  are  bound  to  use  the  trap-door  with  reference  to  the 
safety  of  those  who  have  a  right  to  pass  there ;  and  if  they 
neglect  to  exercise  suitable  and  reasonable  precautions  to 
guard  against  accident  while  the  trap-door  is  open,  they  may 
be  held  liable  in  damages  to  a  person  having  lawful  occasion 
to  pass  to  the  upper  rooms,  who,  while  in  the  use  of  due 
care,  falls  through  the  trap<loor  and  sustains  injury  by 
ixsason  of  their  negligence." 

We  presume  that  no  one  would  question  the  correctness 
of  the  ruling  in  the  above  case.  The  owners  of  the  prop- 
erty carelessly  left  open  a  trap-door,  by  means  of  which  the 
plaintiff  fell  through  and  was  injured  while  using  due  care 
to  avoid  the  injury. 

The  question  decided  in  the  third  case  referred  to,  sufirSy 
was,  that  ''the  owner  or  occupant  of  land  is  liable  in  dam- 
ages to  those  coming  to  it,  using  due  care,  at  his  invitation 
or  inducement,  expressed  or  implied,  on  any  business  to  be 
transacted  with  or  permitted  by  him^  for  an  injury  occasioned 
by  the  unsafe  condition  of  the  land  or  of  the  access  to  it, 
which  is  known  to  him  and  not  'to  them,  and  which  he  has 
negligently  sufiered  to  exist  and  has  given  them  na  notice  of* 

The  above  ruling  was  unquestionable  right  There  was 
negligence  on  the  part  of  the  defendant,  n^ose  duty  it  was 
to  repair  or  give  notice,  and  the  injury  occurred  without  fiiult 
on  the  part  of  the  plaintiff. 

The  fourth  case  cited,  supfn,yras  an  action  against  the  pro- 
prietors of  a  wharf,  by  a  person  who  had  been  injured  through 
a  defect  in  the  wharf,  such  person  having  used  due  care. 
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The  court  held  that  the  defendants  were  legally  bound  to 
exercise  (at  least)  ordinary  diligence  to  keep  their  wharf  safe 
for  those  who  had  a  right  to  pass  over  it ;  as  an  innkeeper  is 
bound  to  keep  the  access  to  his  inn,  and  the  passages  and 
iapartments  in  it,  safe  for  those  who  may  wish  to  enter,  or 
who  have  entered  it  legally. 

The  case  of  Indermaur  v.  Dames ^  reported  in  i  and  2  Law 
Reports,  supra^  was  an  action  by  a  gasfitter  against  the 
owner  of  the  premises,  where  the  plaintiff  had  gone,  at  the 
request  of  such  owner,  to  perform  certain  work,  and  who 
was  injured  by  falling  into  a  hole  or  shoot,  used  to  raise 
sugar  into  the  upper  stories.  The  court  very  properly  held 
the  defendant  liable,  on  the  grounds  that  he  had  invited  the 
plaintiff  to  come  upon  his  premises ;  that  the  defendant  had 
knowledge  of  the  hole  and  its  danger,  while  the  plaintiff  was 
ignorant  of  the  existence  of  such  hole,  and  was  guilty  of  no 
carelessness. 

The  principles  of  law  enunciated  in  the  preceding  cases 
are  very  clearly  right,  but  we  are  unable  to  see  their  appli- 
cation to  the  case  under  consideration. 

The  Iowa  cases  were  made  to  turn  upon  the  ques- 
tion, whose  duty  it  was  to  build  and  repair  bridges.  This 
question  has  been  discussed  by  counsel  in  this  case,  but 
we  do  not  deem  it  necessary  to  consider  or  decide  the 
question.  The  point  decided  in  the  case  of  Silvers  v  Nerdlin- 
ger^  30  Ind.  53,  is,  that  "the  owner  of  a  lot  in  a  city, 
having,  by  permission  of  the  city  authorities,  caused  an  exca- 
vation to  be  made  in  a  sidewalk  along  which  people  are 
accustomed  to  pass,  for  the  purpose  of  constructing  an  area 
by  the  side  of  a  building  to  be  erected  on  such  lot,  it  is  his 
duty  to  see  that  proper  protection  against  injury  to  persons 
passing  along  the  sidewalk  is  provided;  and  if,  in  conse- 
quence of  such  excavation  being  insufficiently  guarded,  a 
passer  on  the  sidewalk  falls  in  and  is  injured,  without  his 
own  &ult,  the  lot  at  the  time,  for  the  purpose  of  constructing 
the  area  and  erecting  the  building  under  a  contract,  being 
in  the  exclusive  possession  of  a  third  person,  the  contrac* 
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tor,  who  has  complied  with  the  stipulations  of  his  contract, 
the  owner  is  liable  for  the  injury  so  received." 

In  none  of  the  above  cases  was  it  held  that  the  carelessness 
of  the  defendant  relieved  the  jflaintiff  from  exercising  due 
care  to  avoid  the  injury. 

We  can  see  no  error  in  the  action  of  the  court  in  sustain- 
ing the  demurrer  to  the  complaint. 

The  judgment  is  affirmed,  with  costs. 

W.  A,  Woods,  A.  S,  Blake,  and  R.  M.  yoknson,  for 
appellant. 

y.  If.  Baker,  %  A.  S.  Mitchell,  and  Wilson  &  Osborn,  for 
appellee. 


\^  ^  O'Neil  v.  The  State. 

Criminal  Law. — Larceny, — Evidence, — Subsiquent  Condtut  of  Party  jfomlfy 
Indicted, — When  A.  was  on  trial  separately,  under  a  joint  indictment  against 
him  and  B.,  for  larceny,  it  was  error  in  the  court  to  permit  the  State  to  prore 
the  conduct  of  B.,  subsequent  to  the  alleged  commission  of  the  larceny 
described  in  the  indictment,  at  a  different  place,  and  while  the  defendant  was 
not  present. 

APPEAL  from  the  Marion  Criminal  Circuit  Court. 

Pettit,  J. — ^The  appellant  and  one  Cushman  were  jointly 
indicted  for  grand  larceny  in  stealing  a  gold  watch-chain 
of  Bingham,  of  the  value  of  fifty  dollars.  They  chose  to 
separate  in  their  trials,  and  O'Neil  was  put  on  his  trial  before 
a  jury.  He  was  convicted,  sentenced  to  the  State's  prison 
for  four  years,  and  to  pay  a  fine  of  fifty  dollars  and  the  costs. 
A  motion  for  a  new  trial  was  made  and  overruled,  and  this 
ruling  is  the  only  assignment  of  error.  The  only  ground, 
on  which  the  appellant  asks  a  reversal  of  the  judgment  is, 
as  he  alleges,  for  the  admission  of  incompetent  and  ill^ 
testimony  over  his  objection.    The  State  had  proved  on  the 
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trial  that  O'Neil  and  Cushman,  indicted  with  him,  on  the 
25  th  day  of  April,  1873,  went  into  the  jewelry  store  of  Bing- 
ham, the  owner  of  the  stolen  watch-chain,  and  asked  to 
look  at  some  watch-chains,  which  were  shown  them  by  a 
clerk  in  the  house ;  that  the  watch-chains  were  in  a  tray  or 
box,  sitting  on  the  counter,  and  while  they  were  looking  at 
them  the  appellant  (to  use  the  language  of  his  brief ),  "by 
some  kind  of  manipulation  got  a  gold  watch-chain  into  his 
coat  sleeve."  While  a  controversy  was  going  on  in  refer- 
ence to  a  missing  watch-chain,  it  was  produced  by  the  appel- 
lant ;  but  the  appellant  and  Cushman  both  indignantly 
denied  any  purpose  of  purloining  it ;  they  left  the  store, 
going  north  on  Pennsylvania  street  in  this  city.  Appellant, 
O'Neil,  was  arrested  and  in  the  station  house;  the  witness, 
Walke,  and  chief  of  police,  Thompson,  went  in  search  of 
Cushman.  They  went  to  a  saloon.  Thompson  remained 
out  of  the  house,  but  witness  went  in  and  saw  Cushman  at 
the  counter  or  bar.  This  was  proved  by  a  witness  named 
Walke.  The  State  then  asked  the  witness  this  question : 
'*  What  did  Cushman  do  when  you  saw  him  at  the  bar  or 
counter  of  the  saloon  at  the  time  you  speak  of?"  This  ques- 
tion was  objected  to  by  appellant,  for  the  reasons,  "  that  the 
question  and  the  answer  proposed  to  be  elicited  thereby 
were  irrelevant  and  immaterial,  and  tended  to  prejudice  the 
defence  of  the  defendant ;  and  for  the  further  reason  that 
the  defendant  was  not  present,  and  that  the  place  was  differ- 
ent from,  and  the  time  subsequent  to,  the  commission  of  the 
alleged  larceny." 

The  objection  was  overruled  and  exception  taken,  and  the 
witness  answered,  "  that  when  Cushman  saw  him,  witness, 
in  the  saloon  at  the  time  mentioned,  he  started  to  run  out 
the  back  way  of  the  saloon,  and  had  taken  severjal  paces 
when  he  was  caught  and  put  under  arrest  by  chief  Thomp- 
son, and  was  taken  to  the  store  to  be  identified  as  the  man 
who  was  with  the  defendant" 

One  of  the  reasons  filed  for  a  new  trial  was,  ''that  the 
court  erred  in  permitting  the  State  to  prove  the  conduct  of 
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James  Cushman Jointly  indicted  with  the  defendant,  after 
and  subsequent  to  the  commission  of  the  alleged  offence 
and  larceny  described  in  the  indictment,  when  the  defend- 
ant was  not  present."  O'Neil  alone  was  on  trial,  and  the 
'  action  of  Cushman  at  his  arrest  was  after  the  larceny  (if 
any  had  been  committed),  and  when  O'Neil  was  not  pres- 
ent, but  was  confined  in  jaiL 

We  cannot  see  the  legality  of  this  evidence  to  convict 
0*Neil,  but  we  can  see  how  it  might  prejudice  his  cause,  by 
showing  that  the  man  with  whom  he  was  seen  in  the  store, 
on  being  approached  and  discovered  by  a  clerk  in  the  store 
of  Bingham  and  a  police  ofHcer,  feeling  the  sting  of  guilt  on 
himself,  attempted  to  escape,  and  thereby  created  the  impres- 
sion that  0*Neil  was  guilty,  because  he  had  been  seen  in  a 
store  with  a  man  who  shunned  and  tried  to  avoid  detection 
and  arrest.  We  hold  that  the  admission  of  this  evidence 
was  an  error  for  which  the  judgment  must  be  reversed. 

This  ruling  is  fully  sustained  and  justified  by  i  Greenl. 
Ev.,  sees,  no,  III ;  Whart.  Crim.  Law,  sees.  703,  705  ;  Gal- 
loway V.  TAe  StaUy  29  Ind.  442 ;  2  Bishop  Crim.  Proced., 
sec.  191.  There  were  other  causes  for  a  new  trial,  but  they 
either  have  no  existence  in  fact,  or  are  so  imperfectly  stated 
that  we  cannot  consider  them. 

The  judgment  is  reversed,  with  instructions  to  the  court 
below  to  grant  the  motion  for  a  new  trial ;  and  the  derk  of 
this  court  is  directed  to  issue  the  proper  order  for  the  return 
of  the  prisoner. 

W.  W.  Leathers^  for  appellant 

R.  P.  Parker  and  y.  C  Denny^  Attorney  General,  for 
the  State. 
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Will. — Residuary  Legatees, — Lapsed  and  Adeemed  Legacy. — ^Wheie  five  daugh-  ISH  «8 
teis  were  residaary  legatees  of  the  personal  estate  of  their  father,  and  one  of 
them  died,  and  three  of  the  others  gave  receipts  to  their  father  for  a  sum 
of  money  in  full  of  all  their  interest  in  the  estate;  the  remaining  daughter,  the 
one  legacy  having  lapsed  and  the  three  others  having  been  thus  adeemed  in 
the  lifetime  of  the  testator,  was  entitled  to  the  residue  of  the  personal 
estate. 

APPEAL  from  the  Jefferson  Common  Pleas. 

WoRDEN,  J. — Amanda  P.  Bailey,  who  was  a  daughter  of 
Joshua  TuU,  deceased,  hereinafter  mentioned,  together  with 
her  husband,  Howard  Bailey,  filed  her  petition  in  the  court 
below  against  the  heirs,  legatees,  and  executor  of  the  last 
will  of  said  Joshua  Tull,  praying  that  the  residue  of  the  per- 
sonal estate  of  said  Joshua,  in  the  hands  of  the  executor  for 
distribution,  after  paying  the  debts,  etc.,  be  paid  over  to  her, 
and  on  the  hearing  of  the  cause  it  was  ordered  accordingly. 
The  defendants,  the  heirs,  etc.,  appeal. 

The  following  are  the  facts  in  the  case  as  disclosed  by  the 
evidence :  On  March  5th,  1849,  ^^^  ^^  Joshua  Tull  made 
his  last  will  and  testament,  devising  his  real  estate  to  his 
sons,  and  his  personalty  to  his  daughters.  The  following 
clause  in  the  will  is  the  only  one  that  needs  to  be  specially 
considered,  viz.: 

"  In  the  fifth  place,  I  give  and  bequeath  unto  my  five 
daughters,  Eleanor  M.  Tull,  Jane  Gray  Wiley,  Matilda  Ann 
Tull,  Elizabeth  E.  Gray,  Amanda  P.  Bailey,  all  and  singular 
my  personal  property  of  every  kind.  My  will  is,  that 
my  daughters,  in  the  distribution  of  what  I  have  given 
them,  all  be  made  equal  from  first  to  last." 

Matilda  Ann  died  without  issue  before  the  death  of  the 
testator.  The  testator  died  September  30th,  1865.  Before 
his  death,  he  advanced  to  his  three  daughters,  Elizabeth, 
Eleanor,  and  Jane,  each  the  sum  of  two  hundred  and  fifty 
dollars,  and  took  from  each  a  receipt  therefor.    The  receipts 
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were  all  substantially  alike,  bearing  the  same  date.     We 
copy  one  as  sufficient  to  show  the  substance  of  all : 

**  Received  of  Joshua  Tull,  Sr.,  two  hundred  and  fifty  dol- 
lars, July  17th,  1854,  it  being  in  full  of  all  my  interest  in  the 
estate  of  Joshua  Tull,  Sr.,  both  real  estate  and  personal  prop- 
erty, 

[signed.]  "  Eleanor  M.  Tull." 

It  was  proved  by  John  Chambers,  the  executor,  that  the 
testator,  after  the  execution  of  the  will,  and  a  short  time 
before  his  death,  told  the  witness  that  he  wanted  to 
make  all  his  children  equal ;  that  he  had  given  to  Eliza- 
beth Gray,  Eleanor  M.  Tull,  and  Jane  Wiley  two  hundred 
and  fifty  dollars  each,  which  was  their  share  of  his  estate, 
and  that  he  wanted  him,  the  witness,  to  pay  to  the  plaintiff, 
Amanda  P.  Bailey,  two  hundred  and  fifty  dollars,  to  make  her 
equal  with  the  others,  and  to  give  the  balance  to  his  (the 
testator's)  wife,  now  deceased.  He  also  said  he  had  offered 
to  give  Amanda  the  same  amount  which  he  had  given  to  the 
other  daughters,  but  she  said  she  did'  not  wish  to  take  it,  as 
her  husband  was  reckless  and  might  squander  it,  and  she 
would  rather  let  it  remain  where  it  was. 

The  executor  has  paid  to  said  Amanda  the  sum  of  two 
hundred  and  fifty  dollars,  and  there  remained,  after  paying 
debts  and  costs,  about  one  hundred  and  seventy-five  dol- 
lars. 

The  question  arises  whether  upon  the  facts  shown,  the 
appellee,  Amanda  P.  Bailey,  was  entitled  to  the  residue  of 
the  money.  We  are  of  opinion  that  she  was,  and,  conse- 
quently, that  no  error  was  committed  by  the  court  below  in 
awarding  it  to  her. 

I  Upon  the  death  of  Matilda  Ann  without  issue,  before  the 
death  of  the  testator,  the  bequest  to  her  lapsed,  i  Jarman 
Wills,  4  Am.  ed.,  310-11,  and  note;  2  G.  &  H.  554,  sec. 
13.  The  bequest  to  the  five  daughters  was  substantially  a 
residuary  bequest.  They  were  substantially  residuary  lega- 
tees, as  they  were  to  take  all  the  personal  property  of  the 
testator  of  every  kind,  be  it  much  or  little,  after  the  pay- 
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ment  of  debts.  The  personal  property  was  the  primary  fund 
for  the  payment  of  debts,  and  the  legatees  could  only  take 
what  might  be  left  after  the  debts  of  the  testator  were  paid. 

The  share  which  otherwise  would  have  gone  to  Matilda 
Ann,  by  her  death  without  issue  before  the  death  of  the 
testator,  lapsed  into  the  residuum,  and  would  have  gone  to 
the  remaining  four  legatees  had  nothing  occurred  to  prevent 
either  from  taking  her  share  thereof.  i  Jarman  Wills 
312,  and  note;  2  Redfield  Wills  ii6,  117,  126;  PrescoU 
V.  Prescoti,  7  Meti  141. 

The  receipt,  by  each  of  three  daughters,  of  the  sum  of 
two  hundred  and  fifty  dollars  from  the  testator  in  his  life- 
time, and  the  execution  by  them  respectively  of  the  receipts 
therefor,  operate  as  a  full  and  complete  satisfaction  or 
ademption  of  their  respective  legacies.  This  is  not  left  to 
implication,  or  presumption  but  is  clearly  and  unequivo- 
cally expressed  on  the  face  of  the  receipts.  Herein  the 
case  differs  from  Clendening  v.  Clymer,  17  Ind.  155,  cited 
by  counsel  for  the  appellants.  In  that  case,  it  was  held 
that  the  doctrine  of  presumed  or  constructive  ademption, 
such  as  arises  from  an  advancement  to  a  child  by  a  parent, 
or  one  standing  in  loco  parentis,  of  a  sum  equal  to  the  leg- 
acy, has  no  application  to  residuary  legacies.  In  the  case 
before  us  nothing  is  left  to  presumption.  The  papers 
signed  by  the  three  daughters  speak  in  clear  and  decisive 
terms,  and  show  that  they  received  the  money  in  full  of 
their  interest  in  the  estate. 

One  of  the  legacies  having  thus  lapsed,  and  the  three  others 
having  been  thus  adeemed  in  the  lifetime  of  the  testator, 
it  follows  that,  under  the  will,  Amanda,  the  only  other  one 
of  the  five  daughters  named  in  the  will,  is  entitled  to  the 
residue  of  the  personal  estate.  It  is  objected  that  this  is 
unjust  and  improper,  as  contradicting  the  terms  of  the 
will,  which  expresses  the  intention  of  the  testator  that  the 
several  daughters  should  "  all  be  made  equal  from  first  to 
last."  We  are  of  opinion,  however,  that  it  is  eminently  ' 
just  and  proper  that  Amanda  should   receive   such   resi- 
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due.  The  provision  alluded  to  in  the  will  has  reference 
to  what  the  testator  had  bequeathed  his  daughters  by  the 
will,  and  would  seem  to  have  no  other  effect  than  to 
declare  that  the  property  thus  bequeathed  should  be  dis- 
tributed equally  among  them. 

By  the  terms  of  the  will  the  property  was  to  be  shared 
equally  between  the  daughters.  But  in  1854,  when  the 
legacies  of  the  three  daughters  were  adeemed,  it  was  uncer- 
tain how  long  the  testator  would  live,  or  how  mudi  personal 
property,  if  any,  he  would  have  at  the  time  of  his  death. 
The  three  daughters  preferred  to  take  each  the  sum  of  two 
hundred  and  fifty  dollars  at  that  time,  rather  than  await  the 
death  of  the  testator  and  then  take  their  respective  shares 
under  the  will.  They  then  took  a  certainty  for  an  uncertainty, 
inasmuch  as  the  testator  might  have  died  without  personal 
property.  Had  he  died  without  personal  property,  or  without 
enough  to  niake  the  share  of  Amanda  equal  to  what  had  been 
thus  advanced  to  each  of  the  other  three,  she  would  have  had  no 
remedy.  The  daughters  who  .chose  to  take  their  shares  in 
the  lifetime  of  the  testator,  in  the  manner  above  stated, 
could  not  have  been  compelled  to  contribute  to  her  any  part 
of  that  which  they  thus  received ;  nor  can  they,  on  the  other 
hand,  claim  any  of  the  share  that  thus  comes  to  her  under 
the  will,  although  it  exceeds  the  amount  which  they  each 
received.  They  each  made  their  election  to  take  the  two 
hundred  and  fifty  dollars  in  the  lifetime  of  the  testator  in 
ademption  of  the  legacies  provided  for  them  by  the  will, 
thus  leaving  Amanda  to  her  chances  of  receiving  more  or 
less  than  the  amount  which  they  each  received,  and  by  that 
election  they  must  be  bound. 

The  parol  statements  of  the  testator  to  the  executor  as  to 
the  disposition  he  wished  made  of  the  residue,  after  paying 
Amanda  her  two  hundred  and  fifty  dollars,  cannot,  of  course, 
control  the  disposition  made  by  the  wilL 

The  judgment  below  is  affirmed,  with  costs. 

H.  W.  Hanington,  C.  A.  Korbfy,  %  Y.  Allison,  and  W.  T. 
Friedley^  for  appellants. 
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Draining  Company. 

Jurisdiction. — Qmrt  of  Common  Pleas. — Quo  Warranio, — ^The  court  of  com- 
mon pleas  had  jurisdiction  to  hear  and  determine  an  acUon  in  the  nature  of 
a  quo  warranto^  and  the  information  in  such  case  might  be  filed  by  the  dis- 
trict attorney* 

APPEAL  from  the  La  Porte  Common  Pleas. 

WoRDEN,  J. — ^This  was  an  information  brought  by  the 
appellant  against  the  appellee,  in  the  nature  of  a  qtio  war- 
rantOy  the  object  of  which  was  to  obtain  a  judgment  declar- 
ing the  corporate  existence  of  the  defendant  dissolved,  etc.. 
Demurrers  were  filed  to  the  information,  but  these,  before 
being  passed  upon,  were  withdrawn,  and  on  motion  of  the 
defendant  the  action  was  dismissed,  apparently  on  the  ground 
either  that  the  court  had  not  jurisdiction  of  the  subject  of 
the  action,  or  that  it  could  not  be  brought  upon  the  relation 
of  the  district  attorney  of  the  common  pleas  district.  The 
appellant  excepted. 

As  the  statute  on  the  subject  of  information  originally 
stood,  it  was,  perhaps,  contemplated  that  proceedings  should 
be  had  under  it  in  the  circuit  court  only,  and  hence  it  was 
provided,  that  the  information  might  be  filed  by  the  prosecut- 
ing attorney  in  the  circuit  court  of  the  proper  county,  upon 
his  own  relation,  whenever  he  should  deem  it  his  duty  to  do 
so,  or  when  he  should  be  directed  by  the  court  or  other 
competent  authority  to  do  so.  2  G.  &  H.  323,  sec.  750. 
But  in  the  case  of  Gass  v.  The  State,  ex  rel.  Clark,  34  Ind.  425, 
it  was  held  that  a  later  statute,  2  G.  &  H.  22,  extended 
the  jurisdiction  of  the  court  of  common  pleas  to  cases  of 
this  description.  There  is  another  case,  that  of  Yonkey  v. 
Thi  State,  etc.,  2*j  Ind.  236,  which  was  overlooked  at  the 
time  the  case  in  34  Ind.  was  decided,  that  clearly  sustains 
the  jurisdiction  of  the  common  pleas.  The  case  originated 
in  the. common  pleas,  but  was  reversed  in  this  court  and 
remanded  for  a  new  trial.  The  question  of  jurisdiction  does* 
Vol.  XLII.— 23 
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not  seem  to  have  been  made,  although  the  case  was  closely 
contested ;  but  this  court  must  have  been  of  opinion  that 
the  common  pleas  had  jurisdiction,  otherwise  the  cause  would 
not  have  been  remanded  to  that  court  for  a  new  trial 
therein. 

The  court  of  common  pleas  having  jurisdiction,  we  think 
it  necessarily  follows  that  the  information  may  be  filed  in 
that  court  by  the  district  attorney,  in  the  same  manner  as  it 
might  be  filed  by  the  prosecuting  attorney  in  the  circuit  court 
It  is  the  duty  of  the  prosecuting  attorney  to  prosecute  the 
pleas  of  the  State  in  the  circuit  courts  of  his  circuit,  and 
of  the  district  attorney  to  prosecute  the  pleas  of  the  State 
in  the  courts  of  common  pleas  of  his  district  2  G.  &  H. 
431,  sec.  I. 

We  have  not  examined  any  question  as  to  the  sufficiency  of 
the  facts  stated  in  the  information,  as  no  such  question  arises 
on  the  motion  to  dismiss. 

We  are  of  opinion  that  the  court  erred  in  dismissing  the 
action. 

The  judgment  below  dismissing  the  action  is  reversed,  with 
costs,  and  the  cause  remanded  for  further  proceedings. 

OsBORN,  C.  J.,  did  not  participate  in  the  decision  of  this 
cause. 

W.  If.  Calkins,  for  appellant. 


Allison  v.  The  State. 

Criminal  lAW.^P/acin^  Obstruction  on  Railroad.—EvidencC'^XJn^a^ax 
indictment  for  maliciously  placing  pieces  of  timber  upon  a  railroad  track,  it 
is  not  necessary  that  the  proof  should  correspond  with  the  allegation  as  to  the 
number  of  pieces  placed  upon  the  track.  One  piece  calculated  to  obstracft 
passing  trains  is  sufficient  to  constitute  the  offence. 

Same. — Presumption, — On  the  trial  of  such  an  indictment,  an  instruction, 
that,  "  if  the  proof  shows  conclusively  that  the  defendant  placed  the  timber 
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upon  the  track  of  the  railroad  in  question,  in  such  a  manner  as  to  obstract  the 
passage  of  trains  of  cars  over  said  road,  the  presumption  is  that  the  act  was 
wilfally  and  maliciously  done,"  it  was  held,  was  erroneous. 

APPEAL  from  the  Clinton  Circuit  Court. 

Downey,  J. — This  was  an  indictment  against  the  appellant 
and  one  Lacey,  in  which  it  is  charged  that  they  did,  on  the 
twenty-seventh  day  of  December,  1872,  at  the  county  of 
Clinton,  and  State  of  Indiana,  feloniously,  wilfully,  and 
maliciously  place  upon  the  track  of  the  Logansport,  Craw- 
fordsville,  and  South-western  Railroad,  in  that  county, 
certain  obstructions,  to  wit,  several  pieces  and  large  logs  of 
timber,  projecting  above  the  track  six  inches  each,  in  such 
manner  as  to  obstruct  and  endanger  the  passage  of  engines, 
carriages,  and  trains  of  cars,  then  and  there  using  the  road, 
and  did  thereby,  then  and  there,  feloniously,  wilfully,  and 
maliciously  obstruct  the  passage  of  the  said  engmes,  car- 
riages, and  trains  of  cars  upon  said  railroad  track,  contrary 
to  the  form  of  the  statute,  etc. 

The  defendants,  on  arraignment,  pleaded  not  guilty,  and 
elected  to  be  tried  separately.  The  appellant  upon  a  trial  by 
jury  was  found  guilty,  and  he  made  a  motion  for  a  new  trial, 
for  the  reasons,  and  on  the  grounds,  that  the  court  had  erred 
in  giving  to  the  jury  instructions  numbered  six,  seven,  and 
eight,  in  the  series  of  instructions  given  by  the  court  to  the 
jury.  This  motion  was  overruled  by  the  court ;  the  defendant 
excepted,  and  was  sentenced  to  the  punishment  fixed  by  the 
jury  in  their  verdict. 

The  only  error  properly  assigned  is  the  overruling  of  the 
motion  for  a  new  trial. 

The  evidence  is  not  in  the  record,  and  we  must,  therefore, 
regard  the  instructions  in  question  as  correct,  if,  upon  any 
evidence  which  might  legally  have  been  introduced  under 
the  issue,  they  would  have  been  proper. 

The  sixth  instruction  is  as  follows :  "It  is  not  necessary 
that  the  proof  should  correspond  with  the  allegation  as  to 
the  number  of  pieces  of  timber  placed  upon  the  track.  If  the 
proof  shows  that  one  piece  of  timber  was  placed  upon  the 
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track  of  said  road,  in  such  a  manner  as  to  obstruct  the  pas- 
sage of  cars  over  said  road,  it  will  be  sufficient  upon  that 
point." 

There  is  no  valid  objection  to  this  instruction.  It  is  not 
necessary  to  prove  all  that  is  alleged  in  an  indictment,  pro- 
vided that  what  is  proved  constitutes  a  crime  punishable  by 
law,  of  the  same  nature  or  quality  as  that  which  is  charged. 
It  is  a  crime  wilfully  and  maliciously  to  place  any  obstruction 
upon  the  track  of  any  railroad,  so  as  to  endanger  the  pas- 
sage of  trains.  2  G.  &  H.  446,  sec.  29.  Placing  a  single 
piece  of  timber  upon  the  track  of  a  railroad,  would  consti- 
tute such  obstruction,  and  the  fact  that  the  indictment 
charged  that  several  were  placed  upon  it,  and  that  the  State 
proved  that  one  only  was  placed  upon  it,  is  no  variance  nor 
failure  of  proof 

The  seventh  instruction  is  as  follows : 

*'  If  the  proof  shows  conclusively  that  the  defendant  placed 
the  timbers  upon  the  track  of  the  railroad  in  question,  in 
such  a  manner  as  to  obstruct  the  passage  of  trains  of  cars 
over  said  road,  the  rule  of  law  is,  that  every  man  intends 
the  necessary  consequences  of  his  acts,  and  the  presumption 
is,  that  the  act  was  wilfully  and  maliciously  done." 

This  charge  may  be  abbreviated  by  leaving  out  the  words, 
"the  rule  of  law  is  that  every  man  intends  the  necessary 
consequences  of  his  acts,"  which  are  not  necessary  to  a 
proper  understanding  of  it.  It  will  then  read  as  follows: 
''  If  the  proof  shows  conclusively  that  the  defendant  placed 
the  timbers  upon  the  track  of  the  railroad  in  question,  in 
such  a  manner  as  to  obstruct  the  passage  of  trains  of  cars 
over  said  road,  the  presumption  is  that  the  act  was  wilflilly 
and  maliciously  done."  What  is  a  presumption?  Starkie 
says:  ''Where  the  connection  between  facts  is  so  constant 
and  uniform  that  from  the  existence  of  the  one  that  of  the 
other  may  be  immediately  inferred,  either  with  certainty,  or 
with  a  greater  or  less  degree  of  probability,  the  inference  is 
properly  termed  a  presumption,  in  contradistinction  to  a 
conclusion  derived  from  circumstances  by  the  united  aid  of 
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experience  and  reason."  i  Stark.  Ev.  80.  It  is  **  an  inference 
affirmative  or  disaffirmative  of  the  existence  of  a  disputed 
fact,  drawn  by  a  judicial  tribunal,  by  a  process  of  probable 
reasoning,  from  some  one  or  more  matters  of  fact,  either 
admitted  in  the  cause  or  otherwise  satisfactorily  established. 
Best  Presump,  12;"  Bouv.  Die,  vol.  2,  p.  367. 

Presumptions  are  either  presumptions  of  law  or  presump- 
tions of  fact.     Presumptions  of  law  are  either  conclusive  or 
they  are  disputable.    They  are  rules  which,  in  certain  cases, 
either  forbid  or  dispense  with  any  ulterior  inquiry;  infer- 
ences or  positions  established,  for  the  most  part,  by  the  com- 
mon, but  occasionally  by  the  statute  law,  which  are  obliga- 
tory alike  on  judges  and  juries.     Presumptions  of  fact,  on  the 
contrary,  are  inferences  as  to  the  existence  of  some  fact 
drawn  from  the  existence   of  some  other  fact;  inferences 
which  common  sense  draws    from   circumstances   usually 
occurring  in  such  cases.     These  presumptions  can  only  be 
made  by  a  jury,  or  by  the  court  when  acting  as  a  jury  in  the 
trial  of  issues  of  fact.     Bouv.  Die,  Title  Presumption.     In 
the  charge  under  consideration,  the  court  told  the  jury  that 
upon  the  proof  of  one  fact,  that  is,  the  placing  of  the  timbers 
on  the  track  so  as  to  obstruct  the  passage  of  trains,  the  pre- 
sumption is,  that  the  act  was  wilfully  and  maliciously  done. 
Had  the  court  said,  that  upon  proof  that  the  timbers  were 
wilfully  placed  on  the  track,  the  jury  might  infer  malice,  a 
different  question  would  have  been  presented.     The  court 
did  not  state  to  the  jury  whether  the  presumption  was  one 
of  law  or  one  of  fact ;  whether  it  was  conclusive  or  disputa- 
ble; whether  they  had  any  thing  to  decide,  with  reference 
to  its  application,  or  whether  they  were  compelled  to  apply 
it  at  all  events.     There  are  many  circumstances  under  which 
the  defendant  might  have  placed  the  timbers  on  the  rail- 
road track,  so  as  to  obstruct  the  passage  of  trains,  which 
would  have  precluded  the  idea  of  its   having  been  done 
wilfully  and   maliciously.     It  seems  to  us  that  the  court 
should  not  have  given  this  charge  in  the  form  in  which  it 
was  given.     We  can  not  conceive  of  any  state  of  the  evi- 
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dence  which  would  have  justified  the  giving  of  it.  We  sup- 
pose it  proper  for  the  court  to  state  to  the  jury  a  legal  pre- 
sumption for  their  government,  informing  them^  if  it  is  an 
indisputable  presumption,  that  they  must  be  governed  by  it, 
or  if  it  be  a  disputable  presumption,  that  it  is  to  stand  good 
until  the  contrary  is  established  by  the  evidence,  or  by  a 
counter  presumption.  But  we  cannot  think  that  it  is  either 
proper  or  safe  for  the  court  to  so  far  invade  the  province 
of  the  jury,  as  to  direct  them  when  they  shall  make  or 
apply  a  mere  presumption  of  fact.  When  the  trial  of  a 
criminal  case  is  by  jury,  the  court  should  not  lay  down  any 
arbitrary  rules  as  to  the  weight  they  are  to  give  to  the 
evidence  which  has  been  adduced.  They  are  the  judges  of 
the  facts,  and.  must  be  left  to  weigh  the  evidence  and  con- 
sider the  motives  of  the  party  without  any  rules  from  the 
court,  which  will  compel  them  to  indulge  a  presumption  of 
fact,  whether,  under  all  the  circumstances,  they  think  they 
ought  to  indulge  it  or  not. 

We  have  examined  the  eighth  instruction,  on  the  subject 
of  the  degree  of  certainty  which  is  required  in  criminal 
cases  to  warant  a  conviction,  and  think  it  is  not  objec- 
tionable 

The  judgment  is  reversed,  and  the  cause  remanded,  for  a 
new  trial.  The  clerk  will  certify  to  the  warden  of  the  prison 
to  return  the  appellant  to  the  jail  of  the  proper  county. 

Pettit,  J.,  dissents  from  so  much  of  the  foregoing  opinion 
as  relates  to  the  seventh  instruction. 

y,  Claybaughy  R.  P.  Davidson^  y^  C.  Davidson^  and 
Thompson,  for  appellant. 

y  C.  Denny,  Attorney  General,  for  the  State 


MAY  TERM,  1873.  359 


Reeves  v.  Alien. 


Reeves  v.  Allen. 

Deposition. — Proceedings  be/ore  Mayor, — Depositions  of  witnessesmay  be  taken 
out  of  the  State,  in  an  action  pending  before  the  mayor  of  a  city. 

APPEAL  from  the  Putnam  Common  Pleas. 

Downey,  J. — ^The  only  question  in  this  case  is,  whether 
or  not  depositions  of  witnesses  may  be  taken  out  of  the 
State,  in  an  action  pending  before  the  mayor  of  a  city,  who, 
by  law,  has  the  jurisdiction  and  powers  of  a  justice  of  the 
peace.  The  common  pleas  decided  that  they  could  not  be 
taken.  We  are  of  the  opinion  that  this  decision  cannot  be 
maintained.  Prof.  Greenleaf  says :  "  This  method  of  obtain- 
ing testimony  from  witnesses,  in  a  foreign  country,  has 
always  been  familiar  in  the  courts  of  admiralty;  but  it  is 
also  deemed  to  be  within  the  inherent  powers  of  all  courts 
of  justice."     I  Greenl.  Ev.,  sec.  320. 

But  however  this  may  be,  we  think  the  question  in  this 
State  is  settled  by  statute.  It  is  enacted,  in  sec.  49,  p.  591, 
2  G.  &  H.,  that  "  depositions  of  witnesses  or  parties  resid- 
ing out  of  the  county,  or  sick,  or  about  to  leave  the  same, 
may  be  taken  under  the  rules  prescribed  by  law  for  taking 
depositions;  and  if  such  party  or  witness  be  absent  from 
the  county  or  unable  to  attend  at  the  trial,  may  be  read  as 
evidence  in  any  cause ;  and  no  dedimus  shall  be  necessary  in 
such  case."  The  question,  whether  a  dedimus  or  commis- 
sion is  necessary  when  the  deposition  is  taken  out  of  the 
State,  is  not  before  us  in  this  case,  and  need  not  be  decided, 
for  there  was  a  dedimus  or  commission  issued  by  the  mayor, 
in  pursuance  of  which  the  deposition  was  taken. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial,  to  overrule 
the  motion  to  suppress  the  deposition  on  the  ground  stated, 
and  for  further  proceedings. 

S.  Turman  and  y.  Birck,  for  appellant. 

D.  £.  Williamson  and  A.  Daggy^  for  appellee. 
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^A  Kellogg  v.  Price  et  al. 

171        131 

DRAINING  Association. — Apprauen. — Appeal, — Practice.  — Demurrer, — An 

order  of  the  board  of  county  commissioners  appointing  three  appraisen  to 

,     view  a  proposed  ditch  and  assess  benefits   and  damages,  need  not  show 

affirmatively  that  the  persons  so  appointed  are  "  disinterested  freeholders  of 

the  coanty  in  which  the  application  is  made  and  not  of  kin  to  any  of  the 

parties."    The  question  as  to  their  having  such  qualifications  may  arise  on  the 

trial  on  appeal,  but  caimot  be  raised  by  demurrer. 

Same. — Practice. — Appeal, — Pleading. — yury, — Upon  an  appeal  there  shouM 

be  no  demurrers  to  the  transcript,  no  answers,  and  no  replies.    Nor,  of  necessity, 

should  there  be  a  re-4ppraisement,  though  the  court  would,  perhaps,  when 

necessary,  have  power  to  appoint  new  appraisers  or  re>appoiat  the  old,  and 

generally  to  examine  the  sufficiency  and  regularity  of  the  steps  taken.  If  they 

have  been  sufficient  and  regular,  the  proceedings  should  be  affirmed,  if  not, 

reversed  and  corrected,  and  in  a  proper  case  a  jury  may  be  had  on  deniand  of 

either  party. 

APPEAL  from  the  Howard  Common  Pleas. 

Downey,  J. — ^This  was  a  proceeding  under  the  draining 
law  of  March  nth,  1867,  3  Ind.  Stat.  228,  commenced  by 
the  filing  of  a  petition  by  the  appellant  before  the  board  of 
commissioners  of  Howard  county.  So  far  as  we  have  been 
able  to  discover,  the  petition  contains  all  the  requisites  of  the 
statute  on  the  subject.  The  board  of  commissioners  appointed 
three  appraisers  **  to  view  the  proposed  ditch  and  assess  the 
benefits  and  damages  according  to  law;"  but  the  order  of  the 
the  board  does  not  show  affirmatively  that  the  persons  so 
appointed  were  "  disinterested  freeholders  of  the  county  in 
which  the  application  is  made,  and  not  of  kin  to  any  of  the 
parties,"  as  the  statute  requires  them  to  be.  A  notice  was 
published  to  the  land-owners  as  required  by  section  three  of 
the  act,  which,  with  the  proof  of  its  publication,  is  in  the 
transcript. 

The  appraisers  made  and  filed  their  appraisement  of  the 
benefits,  stating  that  no  land  was  damaged  by  the  construc- 
tion of  the  drain.  Thereupon,  the  appellees  appealed  to  the 
common  pleas,  by  filing  bond  with  the  clerk  of  the  common 
pleas,  as  authorized  by  the  eleventh  section  of  said  act 

In  the  common  pleas,  the  appellees  filed  an  answer  con- 
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sisting  of  three  paragraphs,  to  which  there  was  a  demurrer, 
which  was  sustained  as  to  the  third  paragpraph  and  overruled 
as  to  the  first  and  second.  To  the  first  and  second  para* 
graphs  the  appellant  replied  by  general  denial. 

It  having  been  stated  in  the  appeal  bond  that  John  Rich 
had  succeeded  to  the  rights  of  Kellogg  in  the  assessment, 
the  appeal  seems  to  have  been  docketed  in  the  common 
pleas  in  his  name,  instead  of  that  of  Kellogg.  This  mistake 
was,  on  his  motion,  with  the  consent  of  Kellogg,  corrected 
by  order  of  the  court. 

Whereupon  the  appellees  demurred  to  the  cause  of  action, 
consisting,  as  the  record  says,  of  the  application  and  record 
proceedings  therein,  and  for  ground  of  demurrer  say,  that 
they  do  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  nor  do  they  state  facts  sufficient  to  give  the  plaintiff 
any  right  or  remedy  in  this  proceeding  whatever.  The 
common  pleas  sustained  this  demurrer  and  rendered  judg- 
ment for  the  appellees.  The  appellant  excepted,  appealed, 
and  has  assigned  the  ruling  as  error  in  this  court. 

The  appellees  have  not  filed  any  brief  in  this  court,  and 
we  are  therefore  in  the  dark  so  far  as  their  views  are  con- 
cerned. The  section  of  the  act  allowing  an  appeal  is  as  fol- 
lows :  **  Any  person  aggrieved  by  the  proceedings  of  said 
appraisers  may  appeal  the  same  to  the  -  court  of  common 
pleas  of  the  county,  upon  giving  bond  and  within  the  time, 
as  in  cases  of  appeal  from  justices  of  the  peace,  except  that 
said  bond  shall  be  filed  with  the  clerk  of  said  court.'*  The 
bond  must  be  given  as  in  cases  of  appeal  from  justices 
of  the  peace,  and  it  must  be  given  within  the  time  specified 
in  such  cases.  The  bond,  instead  of  being  filed  in  the  court 
firom  which  the  appeal  is  taken,  must  in  this  case  be  filed  in 
the  common  pleas,  the  court  to  which  the  appeal  is  taken. 
Here  the  statute  stops.  How  the  case  is  to  be  conducted  and 
disposed  of  in  the  common  pleas  is  not  provided.  We  can- 
not think,  however,  that  it  was  intended  that  there  should 
be  demurrers  to  the  transcript,  or  answers  or  replies  in  the 
common  pleas^  nor  that  it  was  intended  that  there  should^ 
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of  necessity  or  as  a  matter  of  course,  be  a  re-assessment  of 
the  benefits  and  damages,  though  perhaps  the  common  pleas 
wouldy  when  necessary,  have  the  power  to  appoint  new 
appraisers  or  re-appoint  the  forfner  ones  to  make  a  re-ap- 
praisement in  whole  or  in  part  of  the  lands  benefited  or 
damaged.  We  suppose  that  the  coauaoa  pleas  should  on 
such  appeal  examine  and  determine  whether  the  steps 
required  by  the  statute  had  been  regularly  taken,  by  filing 
the  proper  petition,  appointing  qualified  appraisers,  giving 
the  required  notice,  and  making  and  reporting  the  assess- 
ment, etc.  If  such  steps  have  all  been  regularly  taken,  and 
no  question  is  made  as  to  the  amount  of  the  assessment,  the 
proceeding  should  be  affirmed.  If  not  thus  regular,  it  should 
be  reversed  and  disposed  of  as  the  circumstances  may 
require.  If  the  amount  of  the  damages  'is  questioned,  other 
appraisers  may  be  appointed,  or  a  jury  trial  may  be  had  on 
the  demand  of  either  or  both  of  the  parties. 

We  are  informed  by  counsel  for  the  appellant,  that  the 
demurrer  was  sustained  on  the  ground  that  the  order  of  the 
board  of  commissioners  did  not  affirmatively  show  that  the 
appraisers  possessed  the  qualifications  required  by  the  stat- 
ute. We  think  if  this  was  the  ground,  that  the  ruling  was 
not  correct  They  may  have  possessed  all  the  require- 
ments enumerated  in  the  statute.  Whether  they  did  or 
not  was  a  question  for  the  court  on  the  trial  of  the  cause, 
and  did  not,  we  thinks  properly  arise  on  demurrer  to 
the  transcript.  This  proceeding  is  somewhat  similar  to 
the  statutory  proceeding  to  lay  out  and  change  highways, 
and  some  light  may  be  derived  from  the  cases  which 
have  been  decided  under  that  statute.  On  this  sub- 
ject, see  Daggyv.  Coats^  19  Ind.  259;  Brown  v.  McCord, 
20  Ind.  270.  In  the  last  named  case  it  was  held  that 
a  petition  for  the  location  of  a  highway  need  not  affirm- 
atively show  that  the  petitioners  were  freeholders,  or  that 
six  of  them  resided  in  the  immediate  neighborhood  of  the 
contemplated  highway ;  and  that  such  facts  might  be  proved 
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on  the  hearing,  although  not  alleged.  We  think  the  judg- 
ment  of  the  common  pleas  ought  to  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  overrule  and  set  aside  the 
demurrer,  strike  out  the  answer  and  reply,  and  proceed 
according  to  this  opinion. 

iV.  P.  Richmond,  and  C.  E.  Hendry,  for  appellant. 


Welborn  v^  Lewis. 

Special  Finding. — Signature  of  Judgc^-BiR  of  Exceftunu. — ^Whcn  the  comt, 
at  the  request  of  a  party,  states  the  facts  in  wridng,  and  then  the  conclusions 
of  the  law  upon  them,  under  section  341  of  the  code,  and  this  special  finding 
is  not  signed  by  the  judge  or  incorporated  in  a  bill  of  exceptions,  the  Supreme 
Court  will  not  review  the  decision  of  the  lower  court  upon  the  questions  of 
law  involved  in  the  trial. 

• 

APPEAL  from  the  Knox  Circuit  Court. 

OsBORN,  C.  J. — ^The  issue  in  this  case  was  tried  by  the  court. 
At  the  request  of  the  parties,  the  court  made  a  special  find- 
ing of  the  facts  and  conclusions  of  law  arising  thereon. 

The  appellant  has  submitted  a  very  able  brief  in  the  case, 
but  the  appellee  makes  the  point  that  the  special  finding  is 
not  signed  by  the  judge  or  incorporated  in  a  bill  of  excep- 
tions, and  under  the  uniform  ruling  of  this  court,  it  is  not 
before  us,  so  as  to  warrant  us  in  reviewing  his  decision  on 
the  questions  of  law  arising  in  the  case.  The  Peoria,  etc., 
Company  v.  Walser,  22  Ind.  73 ;  Roberts  v.  Smith,  34  Ind.  550. 

The  errors  assigned  are  all  based  upon  the  special  find- 
ing, and,  as  that  is  not  before  us  for  review,  there  is  no 
available  error  in  the  case. 

The  judgment  is  affirmed,  with  costs. 

D.  R  Embree  and  O.  M.  Welborn^  for  appellant 

F.  IV.  VtehCf  for  appellee. 
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Spencer  v.  Woollen  et  al. 

Practice. — PUading. — Striking  out  Paragraph, — It  is  not  error  for  the  court, 
on  motion,  to  strike  out  a  paragraph  of  a  pleading,  when  the  evidence  admis- 
sible under  it  may  be  introduced  under  a  remaining  paragraph. 

Same. — Inspection  of  Papers, — Motion* — A  motion  to  require  the  opposite  party' 
to  produce  a  paper  for  inspection  should  show  its  contents,  that  the  court  may 
determine  its  relevancy.  ^ 

APPEAL  from  the  Jennings  Circuit  Court. 

Pettit,  J. — ^This  suit  was  brought  by  the  appellees  against 
the  appellant,  on  a  note  payable  at  a  bank  in  this  State  to 
the  order  of  D.  C.  Sullivan,  and  by  him  endorsed  and 
assigned  to  the  plaintifTs  below,  appellees  here.  Issues  were 
formed,  trial  by  the  court,  finding  and  judgment  for  the 
plaintiffs  for  the  amount  of  the  note.  The  case  is  awkwardly 
presented  here,  the  plaintiffs  below  being  placed  as  appel- 
lants, and  the  defendant  below  being  placed  as  appellee, 
when  the  reverse  should  be  their  position ;  the  defendant 
below  having  been  beaten,  and  having  appealed  to  this  court, 
his  .name  should  appear  in  the  assignment  of  errors  as  the 
appellant,  and  his  adversaries  as  appellees;  but  we  have  made 
the  correction  in  stating  the  case  above. 

The  answer  was  in  six  paragraphs.  A  motion  to  strike 
out  the  sixth  paragraph  was  sustained,  because  it  was  the 
same,  in  substance,  as  the  fiftti  paragraph  of  the  answer, 
and  that  all  the  evidence  that  could  be  given  under  the  sixth, 
might  be  given  under  the  fiflh  paragraph  of  the  answer. 
The  errors  assigned  are,  first,  '*  the  striking  out  the  sixth 
paragraph  of  the  answer;  second,  overruling  a  motion 
of  defendant  to  require  plaintiflfs  to  produce  for  inspection, 
and  upon  the  trial,  a  certain  letter  referred  to  in  the  bill  of 
exceptions."  We  have  examined  all  the  paragraphs  of  the 
answer,  and  are  clearly  of  the  opinion  that  all  the  evidence 
that  could  be  given  under  the  sixth  was  properly  admissi- 
ble under  the  fiflh  paragraph.  The  fiflh  paragraph  sets  out 
with  great  ce/tainty  the  facts  and  circumstances  to  consti- 
tute a  fraud  in  procuring  the  note  to  be  given,  and  avers  that 
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the  plaintifis  had  full  notice  of  these  facts  and  circumstances 
before  they  took  the  assignment,  but 'does  not  use  the  words 
fraud,  cheat,  fraudulently,  and  to  deceive,  while  the  sixth 
paragraph  uses  these  terms,  which  were  not  necessary,  if  the 
iacts  stated,  as  in  the  fifth  paragraph,  showed  fraud  and 
cheating  in  procuring  the  note  to  be  g^ven. 

It  follows  that  no  error  was  committed  in  striking  out  the 
sixth  paragraph  of  the  answer. 

'  As  to  the  second  assignment  of  error,  we  have  only  to 
say,  that  the  motion  to  produce  the  letter  does  not  show  what 
its  contents  were,  and  the  court  could  not  .see  that  it  was 
material  to  the  defence.     2  G.  &  H.  191,  sec.  306. 

We  entertain  no  doubt,  from  the  whole  record,  that  the 
rights  of  the  parties  have  been  properly  determined. 

The   judgment   below  is  afHrmed,  at  the  costs  of  the 
appellant. 

y.  D.  New  and  y,  E.  McClelland^  for  appellant 

y.  Overmeyer  and  D.  Overmeyer^  for  appellees. 


Morse  et  al.  v.  Morse. 

Wn.L. — Posthumous  Child. — Revocation  of  WiU. — yurisdiction  of  Court  of 
Common  Pleas, — ^In  a  proceeding  in  the  court  of  common  pleas  to  have  a  will 
declared  revoked  by  the  birth  of  aposthamoas  child,  for  whom  no  proviaon 
had  been  made,  no  question  as  to  the  jurisdiction  of  the  court  could  be  made 
on  the  ground  that  the  title  to  real  estate  might  be  affected  thereby. 

Same. — Party  Plaintiff, — Such  an  action  may  be  brought  by  the  posthumous 
child,  or  by  any  one  interested,  although  there  be  others  having  a  common 
interest  who  are  not  joined.  ' 

Same. — Descent, — ^The  birth  of  such  a  child,  without  provision  for  it  in  the  will, 
revokes  the  will;  and  while  such  a  child  lives,  the  will  is  to  be  deemed 
revoked,  and  the  property  of  the  decedent  must  descend  according  to  our  stat- 
ute of  descents  applicable  to  cases  of  intestacy. 

APPEAL  from  the  Steuben  Common  Pleas. 

BusKiRK,  J. — ^It  appears  of  record  that  Thomas  B.  Morse, 
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on  the  31st  day  of  March,  1872,  executed  his  will,  and 
on  that  day  departed  this  life,  leaving  a  widow  and  three 
children  him  surviving;  that  by  such  will  he  devised  and 
bequeathed  real  and  personal  estate  to  his  widow,  chil- 
dren, brothers,  sisters,  and  two  churches  therein  named; 
that  subsequent  to  his  death,  his  will  was  duly  admitted 
to  probate,  and  that  the  persons  therein  named  as  execu- 
tors qualified  and  entered  upon  the  discharge  of  their 
duties  as  such ;  that  on  the  9th  day  of  September,  1 870,  a 
posthumous  child  was  bom  to  such  testator,  for  whom  no 
provision  was  made  in  the  said  will;  that  such  child  was 
legitimate  and  was  alive  at  the  commencement  of  this 
action;  for  which  cause  it  was  asked  that  the  probate  of 
said  will  should  be  revoked;  that  such  will  should  be 
decreed  to  be  revoked  and  held  for  naught,  and  that  the 
estate  of  the  said  decedent  should  be  settled  under  the 
statute  as  though  he  had  died  intestate. 

The  proceeding  was  instituted  by  the  appellee,  who  was 
the  son  and  legatee  of  the  said  decedent  The  executors 
and  all  other  persons  who  were  named  as  devisees  or 
legatees  in  the  will  were  made  defendants. 

The  defendants  moved  to  dismiss  the  action  for  the  want 
of  jurisdiction  on  the  part  of  the  court  below,  upon  the 
ground  that  the  title  to  real  estate  was  in  issue.  The  motion 
was  overruled  and  an   exception  taken. 

There  was  a  demunrer  to  the  complaint,  for  the  want 
of  sufficient  facts  and  a  defect  of  parties,  which  was  over- 
ruled and  an  exception  taken. 

Marcus  F.  Morse  answered  separately,  as  follows:  "The 
defendant,  Marcus  F.  Morse,  for  separate  answer  to  said 
complaint,  says: 

"  I .  That  he  is  a  legatee  in  the  last  will  of  Thomas  B.  Morse, 
deceased,  and  is  willing  and  desirous  that  said  posthumous 
child  shall  have  its  full  inheritance,  and  prays  all  other  and 
equitable  relief." 

Each  of  the  other  persons  named  in  the  will  as  devisees 
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or  legatees,  except  the  widow  and  children  of  decedent, 
filed  a  similar  answer  to  the  one  above. 

A  demurrer  was  sustained  to  each  and  all  of  such  answers, 
and  exceptions  taken. 

The  executors  answered  jointly,  in  which  they  averred 
the  execution  of  the  will,  the  death  of  the  testator,  their 
appointment  as  executors,  the  probate  of  the  will,  their  quali- 
fication as  such  executors,  and  what  acts  they  had  per* 
formed  as  such,  and  the  birth  of  the  posthumous  child. 
The  answer  then  proceeds  as  follows : 

"  They  further  show  that  before  the  birth  of  said  posthu- 
mous child,  estates  in  land  and  property  in  personalty 
vested  in  the  legatees  in  said  will  named.  They  further 
say  that  after  the  birth  of  said  child  they  desired  that  it 
should  have  its  full  inheritance  of  the  estate  of  the  said 
decedent,  Thomas  B.  Morse,  and  intended  it  should  have 
it,  believing  it  was  entitled  to  the  same. 

"They  therefore  pray  this  court  to  direct  by  decree, 
what  execution  of  the  will  or  administration  of  the  estate 
should  be  made,  and  they  pray  all  proper  relief" 

A  demurrer  was  sustained  to  the  above  answer  and  an 
exception  taken. 

The  defendants  refusing  to  answer  further,  final  judgment 
tiras  rendered  revoking  the  probate  pf  said  will  and  setting 
the  same  aside  as  void  and  appointing  an  administrator  to 
settle  the  said  estate. 

The  widow  and  children  of  the  decedent  refused  to  appeal. 
The  appeal  is  taken  by  the  other  legatees  and  the  executors. 

There  was  due  notice  and  summons.  The  case  is  properly 
here. 

The  first  question  presented  for  our  decision  is,  whether  the 
court  below  had  jurisdiction  of  this  action.  There  seems  to 
be  no  room  to  entertain  a  doubt  upon  the  subject.  The  title 
to  real  estate  was  not  in  issue.  The  real  question  involved 
was,  whether  the  will  had  been  revoked  by  posthumous  issue, 
and  while  the  decision  of  that  question  might  affect  the  ulti- 
mate rights  of  devisees  in  and  to  the  real  estate  devised  by 
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such  will,  this  did  not  put  in  issue  the  title  to  real  estate  or 
oust  the  jurisdiction  of  the  court.  Carpenter  v.  VanscoUn, 
20  Ind.  SO;  Wokott  v.  Wigton,  7  Ind.  44;  HoUiday  v.  Spen- 
cer,  7  Ind.  632 ;  Dixon  v.  Hill,  8  Ind.  147. 

Besides,  the  statute  expressly  confers  upon  the  common 
pleas  court  the  sole  and  exclusive  original  jurisdiction  to 
hear  and  determine  all  cases  to  contest  the  validity  of  a  will 
or  to  revoke  the  probate  thereof.  Sec.  39,  2  G.  &  H.  559. 
No  other  court  has  any  jurisdiction  of  such  actions.  Even 
the  right  of  appeal  to  the  circuit  court,  where  the  case  was 
tried  de  novo,  has  been  taken  away.  See  Acts  Special  Ses- 
sion, 1865,  p.  183;  3  Ind.  Stat.  558, 

The  court  committed  no  error  in  overruling  the  motion  to 
dismiss. 

Did  the  court  err  in  overruling  the  demurrer  to  the  com- 
plaint ? 

We  think  the  complaint  was  good  Upon  the  facts  stated, 
the  plaintiff  was  entitled  to  have  the  will  revoked,  Huglus 
v.  Hughes,  37  Ind.  183. 

The  posthumous  child  might  have  brought  the  action  alone 
or  jointly  with  the  appellee,  but  it  was  neither  a  proper  nor 
necessary  party  defendant  Under  our  statute  an  action  to 
contest  the  validity  of  a  will  or  to  set  aside  the  probate 
thereof  may  be  brought  by  one  person,  although  there  may 
be  other  persons,  having  a  common  interest,  who  are  not 
joined,  and  none  are  to  be  made  defendants  but  the  execu- 
tor and  those  who  are  beneficially  interested  in  the  will ;  and 
we  think  that  by  the  phrase,  "  all  other  persons  beneficially 
interested,"  were  meant  the  devisees  and  legatees  named  in 
the  will  or  those  claiming  under  them.  The  posthumous 
child  was  not  beneficially  interested  in  the  will,  for,  if  it  had 
been,  there  would  have  been  some  provision  made  for  it,  and 
the  will  would  have  been  valid.     Sec.  39,  2  G.  &  H.  559. 

It  is  conceded  by  counsel  for  appellants,  that  there  was  no 
error  in  sustaining  the  demurrers  to  the  separate  answers  of 
the  legatees. 

But  it  is  earnestly  claimed  by  counsel  for  the  appellants. 
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that  the  court  erred  in  sustaining  the  demurrer  to  the  joint 
answer  of  the  executors. 

The  position  assumed  is,  that  the  will  was  valid  at  the 
death  of  the  testator ;  that  it  spoke  and  took  effect  from  his 
death ;  that  it  vested  in  the  devisees  and  legatees  the  right 
to  the  knd  devised  and  the  personal  property  bequeathed ; 
that  the  rights  thus  vested  cannot  be  divested  by  the 
birth  of  posthumous  issue ;  and  that  under  section  4  of  the 
statute  of  wills,  these  rights  will  remain  in  abeyance  until  it 
is  ascertained  whether  such  child  dies  without  issue. 

The  question  presented  renders  it  necessary  for  us  to  place 
a  construction  upon. sections  3  and  4  of  our  statute  of  wills, 
which  read  as  follows :  1 

"  Sec.  3.  If  after  the  making  of  a  will,  the  testator  shall 
have  bom  to  him  legitimate  issue  who  shall  survive  him,  or 
who  shall  have  posthumous  issue,  then  such  will  shall  be 
deemed  revoked,  unless  provision  shall  have  been  made  fni 
such  will  for  such  issue. 

''  Sec.  4.  But  in  case  such  child  dies  without  issue,  and  the 
wife  of  such  testator  be  living,  the  estate  of  the  testator, 
except  the  wife's  interest  therein,  shall  descend  according  to 
the  terms  of  the  will ;  and  in  case  of  the  death  of  the  wife, 
and  also  of  the  child,  without  issue,  the  whole  of  such  estate 
shall  descend  as  directed  in  the  will,  unless  such  child  have 
a  wife  living  at  his  death,  in  which  case  such  wife  shall  hold 
such  estate  to  her  use  so  long  as  she  remains  unmarried." 
2  G.  &  H.  552. 

This  court  held,  in  Hughes  v.  Hughes ^  37  Ind.  183,  that  the 
birth  of  a  child  after  the  making  of  the  will,  without  any  pro- 
vision being  made  in  such  will  for  such  child,  worked  an^ 
absolute  revocation  of  the  will.  The  same  rule  would  apply 
to  the  birth  of  a  posthumous  child. 

We  are  now  asked  to  hold  that  under  section  4  the  will  is 
not  absolutely  revoked,  but  that  the  whole  matter  is  held  in 
abeyance  until  the  death  of  the  child  without  issue. 

It  is  quite  clear  to  us  that  upoa  the  record  in  this  cause^. 
Vol.  XLIL— 24 
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no  question  arises  which  requires  us  to  determine  what  would 
be  the  effect  of  the  death  of  the  posthumous  child  without 
issue.  By  the  third  section,  the  birth  of  the  child,  without 
any  provision  having  been  made  therefor  in  the  will,  revoked 
the  will.  By  the  fourth  section  certain  provisions  are  made 
in  reference  to  the  descent  of  the  property  of  the  testator  in 
case  such  child  dies  without  issue.  The  record  shows  that 
the  child  is  living,  and  while  it  continues  to  live  the  will  is 
to  be  deemed  revoked,  and  the  property  of  the  decedent  must 
descend  according  to  our  statute  of  descents  in  case  of  intes- 
tacy. 

We  therefore  withhold  any  opinion  a;s  to  the  proper  con- 
struction of  section  4,  except  that  the  will  and  property  of 
the  testator  are  not  held  in  abeyance  until  the  happening  of 
the  contingency  provided  for  in  such  section. 

The  judgment  is  affirmed,  with  costs. 

2?.  E.  Palmer,  for  appellants. 

Best  &  McC/el/an,  for  appellee. 


Joseph  v.  The  State. 

• 

Criminal  Law. — Keeping  Disorderly  Home, — Information. — ^Whcre  an  infor- 
mation for  keeping  a  disorderly  house  followed  more  closely  the  language  of 
section  13  of  the  temperance  act  of  1S59  than  the  language  of  other  acts, 
it  was  treated  as  under  the  temperance  law  of  1859  rather  than  other  acts; 
nor  was  it  necessary  that  the  information  should  allege  that  the  defendant  was 
keeping  a  licensed  house  under  that  act ;  nor  that  liquor  sold  by  the  defend- 
ant created  the  disturbance,  it  being  sufficient  if  he  suffered  the  liquor  to  be 
sold  in  his  house. 

APPEAL  from  the  Hamilton  Circuit  Court. 

Downey,  J. — Information  against  the  defendant  for  keep- 
ing a  disorderly  house.  It  is  charged  in  the  affidavit  and 
information,  that  the  defendant,  on  the  15  th  day  of  Novem- 
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ber,  1 87 1,  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  the  filing  of  this  information,  at,  etc., 
unlawfully  kept  a  certain  house,  in  which  intoxicating  liquors 
were  sold,  bartered,  given  away,  and  suffered  to  be  drank  ; 
and  then  and  there  permitted  and  encouraged  divers  persons 
to  be  and  remain  in  and  about  said  house  by  day  and  by 
night,  drinking,  carousing,  swearing,  hallooing,  quarrelling, 
yelling,  and  uncovering  and  making  exposure  of  their  per- 
sons ;  and  then  and  there  and  thereby  kept  said  house  in  a 
disorderly  manner,  contrary  to  the  statute,  etc. 

A  motion  by  the  defendant  to  quash  the  information  was 
overruled,  and  the  defendant  excepted.  Upon  a  plea  of  not 
guilty,  there  was  a  trial  by  jury,  a  finding  against  the  defend- 
ant, fixing  his  punishment  at  two  hundred  dollars  fine  and 
thirty  days  imprisonment.  On  his  motion,  a  new  trial  was 
granted  to  him,  and  he  then  pleaded  guilty.  The 
court,  "having  heard  the  evidence  as  to  the  degree  of 
guilt,"  assessed  the  fine  of  the  defendant  at  two  hundred 
dollars,  but  did  not  inflict  any  imprisonment,  and  judgment 
was  rendered  accordingly 

The  only  question  made  is  as  to  the  sufficiency  of  the 
information. 

Two  objections  are  stated  and  urged  to  the  information; 
I.  That  it  is  not  sufficiently  specific,  in  this,  that  it  does  not 
show  under  what  statute  the  case  is  prosecuted.  2.  If  it 
does  sufficiently  appear  that  the  defendant  is  being  prose- 
cuted under  the  13th  section  of  the  temperance  act  of  1859, 
then  the  information  is  bad,  for  the  reason  that  it  does  not 
allege  that  the  defendant  was  keeping  a  licensed  establish-* 
ment  under  that  act,  and  that  the  disorderly  conduct  wa< 
caused  by  the  defendant's  sale  of  liquors,  or  was  the  resuK 
thereof. 

It  is  claimed  by  counsel  for  the  appellant,  that  there  art 
three  statutes,  on  any  one  of  which  the  defendant  could  have 
been  prosecuted ;  sections  8  and  10  of  the  act  defining  mis- 
demeanors, 2  G.  &  H,  pp.  460  and  461,  and  section  13  of 
the  temperance  law  of  1859,  i  G.  &  H.  617.    We  think  it 
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sufficiently  clear,  if  the  fact  need  appear  in  the  information, 
that  it  was  upon  the  13th  section  of  the  temperance  law. 
The  information  pursues  more  closely  the  language  of  that 
act  than  that  of  either  of  the  other  sections.  The  fine  which 
may  be  imposed  under  section  8  or  10  of  the  misdemeanor 
act  cannot  exceed  one  hundred  dollars.  But  the  court  in 
this  case  imposed  a  fine  of  two  hundred  dollars,  which  is  the 
maximum  fine  under  section  13  of  the  temperance  law. 

We  do  not  think  there  is  anything  in  the  second  objection 
made.  The  13th  section  says  nothing  about  a  license. 
But  the  question  is  already  decided,  as  we  think,  by  this 
court,  in  Huberv,  The  State,  25  Ind.  175.  It  was  there  held 
that  an  information  substantially  like  that  in  the  case  under 
consideration,  omitting  to  charge  that  the  defendant  was 
licensed,  would  be  good  under  either  section  10  of  the  mis- 
demeanor act,  or  under  section  13  of  the  temperance  law 
of  1859.  '^^^  ^^^^  ^0^^  ^^^  require  that  the  State  shall  show 
whose  sale  of  liquors  caused  the  disorderly  conduct  It 
might  be  difficult  to  do  this,  if  several  persons  had  sold 
liquors  to  the  disorderly  persons.  Indeed,  the  statute  does 
not  require  proof  that  the  defendant  sold  any  liquors.  If  he 
suffered  it  to  be  drank  in  his  house,  it  is  enough,  the  other 
necessary  facts  concurring,  to  make  him  guilty  under  the 
statute  and  the  information  which  charges  both  the  selling, 
etc..  and  the  suffering  it  to  be  drank  in  his  house. 

The  judgment  is  affirmed,  with  costs. 

y.  JV.  Evans  and  R.  R.  Stephenson,  for  appellant. 

y.  C.  Denny,  Attorney  General,  for  the  State. 
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CRIMINAL  \jLW,'^EvidiMC£4 — IrutruciioH. — Alibu — In  a  criminal  action,  the 
chaige  to  the  jury*  that  under  evidence  of  an  alibi^  '^you  should  carefully 
examine,  in  order  to  ascertain  whether,  even  if  an  absence  be  shown,  that 
absence  at  another  place  was  so  complete  and  of  such  a  character  in  regard 
to  time  and  location,  as  to  render  the  defendant's  presence  impossible  at  the 
'time  and  place  of  the  commission  of  the  alleged  crime,"  was  held  to  be 
ciToneous.  If  the  jury  believed  the  defendant  to  have  been  at  another  place 
at  a  given  time,  and  if  his  being  there  then  created  a  reasonable  doubt  of  his 
presence  at  the  place  of  the  crime,  at  the  time  of  its  commission,  he  should 
liave  been  acqaitted. 

APPEAL  from  the  Tippecanoe  Criminal  Circuit  Court 
WoRDEN,  J. — The  appellant,  Adams,  was  indicted  in  the 
court  below  for  stealing  a  mare,  saddle,  bridle,  and  halter, 
the  property  of  Albert  S.  Wright,  and  upon  trial  was  con- 
victed and  sentenced  to  the  penitentiary  for  the  term  of  two 
years.  He  moved  for  a  new  trial,  on  the  ground,  amongst 
other  things,  that  erroneous  charges  pointed  out  had  been 
given  to  the  jury,  to  which  exception  had  been  taken,  but 
his  motion  was  overruled.     Exception. 

The  mare  was  stolen  sometime  during  the  night  of  the 
26th  of  October,  but  at  what  particular  hour  did  not  appear. 
She  was  taken  from  the  stable  of  the  owner,  two  and  a  half 
or  three  miles  north-west  from  the  city  of  Lafayette.  She 
was  found  on  the  next  <lay  at  about  two  o'clock,  at  large, 
feeding  along  the  highway,  about  three-fourths  of  a  mile 
south  of  Reynolds,  in  White  county.  There  were  circum- 
stances pointing  to  the  defendant  as  the  thief.  But,  on  the 
other  hand,  there  was  evidence  tending  to  show  that  the 
defendant  was  in  Lafayette,  at  about  five  o'clock  on  the  day 
mentioned ;  that  he  stayed  in  Lafayette  that  night  and  slept 
in  the  house  of  his  mother-in-law.  One  witness  testifies  that 
he  went  to  bed  about  three  o'clock  on  the  morning  of  the 
27th,  the  defendant  being  then  in  the  same  bed;  that 
he  talked  with  him  a  few  minutes,  but  does  not  know  what 
time  the  defendant  got  up  in  the  morning.    No  witness  tes- 
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tifies  as  to  whit  time  the  defendant  got  up  in  the  morning 
and  left  the  house. 

The  court  gave,  amongst  others,  the  following  charge: 

"  Evidence  has  been  introduced,  by  the  defendant,  for  the 
purpose  of  establishing  an  oliAi,  and  is"  [intended]  "to  show 
that  the  defendant,  at  the  time  of,  and  during  the  time 
required  for,  the  commission  of  the  crime  charged,  was  at 
another  place,  and  that,  therefore,  he  could  not  possibly  be 
guilty.  Of  course,  if  this  be  established,  the  defendant  can- 
not be  guilty;  but  a  defence  of  this  character  is  one  which 
you  should  carefully  examine,  in  order  to  ascertain  whether, 
even  if  an  absence  be  shown,  that  absence  at  another  place 
was  so  complete  and  of  such  a  character  in  regard  tOttime 
and  location,  as  to  render  the  defendant's  presence  impossi- 
ble at  the  time  and  place  of  the  commission  of  the  alleged 
crime.'* 

This  charge,  as  we  think  the  jury  must  have  understood 
it,  when  considered  with  reference  to  the  evidence,  implies 
that  it  must  have  been  impossible  for  the  defendant  to  have 
been  at  Lafayette  at  the  times  indicated  by  the  evidence 
offered  by  him  and  also  to  have  been  present  at  the  time 
and  place  of  the  larceny,  in  order  that  the  defence  should 
be  available.  We  think  the  term  "impossible"  quite  too 
strong  a  term  to  be  employed  in  that  connection. 

If  the  jury  believed  that  the  defendant  was  at  Lafayette  at 
the  times  testified  to  by  his  witnesses,  and  if  they  also  believed 
that  it  was  improbable  for  him  to  have  been  there  at  those 
times  and  also  to  have  been  present  at  the  time  and  place 
of  the  larceny,  the  defence  was  for  the  consideration  of  the 
jury.  Such  improbability  need  not,  in  such  case,  be  so  great 
as  to  amount  to  impossibility.  If  the  jury  believed  that  the 
defendant  was  at  Lafayette  at  the  times  indicated  by  his 
testimony,  and  if  the  improbability  of  his  being  there  at 
those  times,  and  also  of  his  being  present  at  the  time  and 
place  of  the  larceny,  was  so  great  as  to  raise  a  reasonable 
doubt  in  their  minds  of  his  guilt,  taking  all  the  evidence 
together,  he  was  entitled  to  the  benefit  of  that  doubt^  and 
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therefore  to  an  acquittaL  We  are  of  opinion  that  the  charge 
was  erroneous^  and  may  have  misled  the  jury.  For  this 
reason  the  judgment  must  be  reversed. 

The  judgment  below  is  reversed,  and  the  cause  remanded, 
for  a  new  trial. 

The  clerk  will  give  the  proper  notice  for  a  return  of  the 
prisoner. 

R.  P.  Davidson  and  %  C.  Davidson,  for  appellant. 

A.  Z.  Kunder  and  y.  C.  Denny,  Attorney  General,  for 
the  State. 
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Practice. — Sj^cial  Finding* — ^When  what  purports  to  be  a  special  finding  of 
the  jadge  is  not  signed  by  him,  and  was  not  requested  by  either  party,  and  is 
not  included  in  a  bill  of  exceptions,  it  can  only  be  regarded  as  a  general 
finding. 

Slander. — Omveyetnce  to  Defraud  Creditors, — ^Where  slanderous  words  were 
spoken  on  the  ist  day  of  August,  and  the  persons  liable  to  an  action  therefor, 
to  avoid  such  liability  for  damages,  fraudulently  conveyed  their  real  estate  to 
their  children  without  valuable  consideration,*  on  the  17th  day  of  November, 
following,  the  grantees  having  notice  of  such  fraudulent  intent,  and  such  action 
was  commenced  on  the  26th  day  of  the  same  month,  and  a  recovery  was 
subsequently  had; 

Held,  that  these  facts  were  sufficient  to  subject  the  property  to  the  judgment 
obtained.  It  was  unimportant  whether  the  deed  was  delivered  before  or  after 
the  commencement  of  the  action. 

Sams. — Creditor, — One  having  a  cause  of  action  for  slander  is  a  creditorwithin 
the  intent  of  the  statute  against  fraudulent  conveyances. 

APPEAL  from  the  Marion  Circuit  Court  ' 

Downey,  J. — ^The  appellants  sued  the  appellees,  seeking 

to  enjoin  the  sale  of  certain  real  estate,  of  which  they  claim 

to  be  the  owners.    It  is  stated,  in  substance^  in  the  com- 

plainty  that  on  the  i/th  day  of  November,  1869,  the  real 
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estate  was  conveyed,  by  Jeremiah  Shean  and  Ellen  Shean, 
to  the  appellants,  by  deed  of  that  date,  for  the  consideratioa 
of  one  dollar  and  natural  love  and  aflfection,  the  grantees 
being  children  of  the  gprantors,  and  that  the  deed  was  duly 
recorded  on  the  5th  day  of  Februrary,  1870.  It  is  further 
stated,  that  said  Jane  Shay,  on  the  26th  day  of  November, 
1869,  sued  said  Ellen  Shean  and  Jeremiah  Shean,  for  slan- 
derous words  spoken  by  said  Ellen  of  her,  in  the  said  circuit 
court,  and  on  the  2d  day  of  November,  1870,  recovered 
judgment  against  said  Shean  and  wife  for  four  hundred  and 
fifty  dollars  and  costs;  that ^ on  the  7th  day  of  October, 
1 87 1,  an  execution  was  duly  issued  on  said  judgment  to 
the  sheriff,  Ruckle,  who  is  one  of  the  appellees,  who  has 
levied  the  same  on  said  property,  and  advertised  the  same 
for  sale  to  pay  and  satisfy  said  judgpnent,  etc.  It  is  further 
alleged  that  the  said  Jeremiah  Shean  and  Ellen  Shean  are 
not  the  owners  of  said  real  estate,  but  that  the  same  is  owned 
by  the  appellants.     Prayer  for  an  injunction,  etc. 

In  the  second  paragraph  of  the  answer,  the  defendants  say 
that  on  the  1st  day  of  August,  1869,  the  said  slanderous 
words  were  spoken  by  the  said  Ellen  Shean  of  the  said  Jane 
Shay,  and  that  said  Shean  and  wife,  believing  that  said  Jane 
Shay  was  about  to  institute  an  action  therefor,  and  to  pre- 
vent the  collection  by  her  of  her  damages  therefor,  fraudu- 
lently,  and  without  any  valuable  consideration  therefor,  and 
with  intent  to  cheat,  delay,  and  defraud  the  said  Jane  Shay 
in  the  collection  of  said  damages,  executed  the  said  deed  to 
appellants,  of  all  of  which  the  appellants  had  full  notice. 

There  was  a  demurrer  by  the  appellants  to  this  paragraph 
of  the  answer,  for  the  reason  that  it  did  not  state  facts  suf- 
ficient to  constitute  a  defence  to  the  action,  which  was  over- 
ruled, and  to  which  ruling  the  appellants  excepted. 

The  appellants  then  replied  in  denial  of  the  second  para- 
graph of  the  answer.  There  was  a  trial  by  the  court  and 
what  purports  to  be  a  special  finding  by  the  court  with  con- 
clusions of  law,  but  which  we  can  treat  only  as  a  general 
finding,  for  the  reasons  that  it  does  not  appear  to  have  been 
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made  at  the  request  of  the  parties  or  any  of  them,  and  it  is 
not  signed  by  the  judge,  or  contained  in  any  bill  of  excep- 
tions. A  motion  for  a  new  trial  was  made  by  the  plaintiffs, 
which  was  overruled  by  the  court,  and  final  judgment  ren- 
dered for  the  defendants. 

Two  errors  are  assigned :  i.  The  overruling  of  the  demur- 
rer to  the  second  paragraph  of  the  answer ;  and,  2.  The 
refusal  to  grant  a  new  trial. 

We  regard  the  facts  alleged  in  the  second  paragraph  of 
the  answer,  taken  in  connection  with  the  allegations  of  the 
complaint,  as  sufficient  to  show  that  the  conveyance  in  ques- 
tion was  fraudulent.  The  slanderous  words  are  alleged  to 
have  been  spoken  on  the  ist  day  of  August,  1869,  and  hence 
at  that  date  a  cause  of  action  accrued  to  the  appellee  Jane 
Shay,  against  the  said  Shean  and  wife.  The  answer  alleges 
that  afterward,  on  the  17th  day  of  November,  1869,  as  shown 
by  the  complaint,  the  deed  was  fraudulently  made  and 
received,  to  cheat  and  defraud  the  said  Jane  Shay  out  of  the 
damages  to  which  she  was  entitled.  That  no  suit  was  pend- 
ing to  recover  the  damages  when  the  deed  was  made,  does 
not  make  the  answer  bad.  As  is  said  in  Rayw.  Roe,  ex  dent. 
Brown,  2  Blackf.  258,  "  the  pendency  of  a  suit  is  one  of  the 
many  badges  of  fraud,  which  would  induce  a  court  of  equity 
to  set  aside  such  conveyance,  or  a  jury  to  regard  it  as  a 
nullity,  in  a  trial  at  law."  But  it  is  only  one  of  the  badges. 
The  deed  may  be  shown  to  be  fraudulent  and  void  as  to 
creditors,  when  no  suit  was  pending  to  recover  the  debt 
or  damages  when  it  was  made.  It  may  be  true  that  in  many 
cases  the  fraudulent  deed  is  found  to  have  been  made  after 
the  commencement  of  the  action.  Such  was  the  case  in 
Rogers  v.  Evans ^  3  Ind.  574,  Wright  v.  Brandis,  i  Ind.  336, 
and  Pennington  v.  Clifton,  10  Ind.  172.  But  the  pendency 
of  the  action  creates  no  lien,  and  a  deed  made  for  a  valu- 
able consideration  and  in  good  faith  may  be  valid,  notwith- 
standing the  pendency,  at  the  time,  of  an  action  against 
the  grantor.  Lowry  v.  Howard,  35  Ind.  170,  The  cases 
which  we  have  already  cited  show  that  one  having  a  cause 
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of  action  for  slander  is  a  creditor  within  the  meaning  of  the 
statute  against  fraudulent  conveyances. 

The  other  alleged  error  relates  to  the  refusal  to  grant  a 
new  trial.  In  our  judgment,  the  evidence  fully  sustains  the 
finding  of  the  court,  and  not  only  justified,  but  required  the 
court  to  overrule  the  motion  for  a  new  trial.  According  to 
the  view  which  we  take  of  the  case,  the  question  whether 
the  deed  was  delivered  on  the  17th  day  of  November,  1869, 
before  the  suit  was  commenced,  as  claimed  by  counsel  for 
the  appellant,  or  on  the  5th  day  of  February,  1870,  after  the 
commencement  o(  the  action,  as  contended  for  by  counsel 
for  the  appellee,  need  not  be  decided  by  us,  as  in  either  event 
we  think  the  evidence  was  clearly  sufficient  to  show  the 
fraudulent  character  of  the  deed. 

The  judgment  is  affirmed,  with  costs. 

/.  Klingensmith^  C.  Coulon^  and  y.  S.  Harvey ^  for  appd" 
lants. 

i^  M.  Finch  and  y.  A.  Finch^  for  appellees. 


^  ^  Haddon  et  al.  v.  Haddon. 

Parol  Agreement  for  Conveyance  of  Real  Estate.— Ar/  Perform^^'" 
Written  Agreement,— Merger. ^Statute  of  Frauds.— y^iere  a  son,  b*^***^  * 
claim  against  his  father  for  labor  and  for  an  interest  in  certain  crops,  Sig*^^^ 
and  did  release  the  claim,  move  upon  certain  land  belonging  to  his    f^^*'^' 
cultivate  the  same,  and  make  visible,  lasting,  and  valuable  improvc**'^7j 
upon  the  verbal  promise  by  his  father  to  convey  the  land  to  him,  aTi<^ 
nine  years  residence  and  labor  on  the  land,  built  a  dwelling-house  ih^^^^ 
upon  the  receipt  of  a  letter  from  his  father,  stating  that  if  he  would   ^'^      * 
building  on  the  land,  he  should  either  be  paid  the  value  of  the  buildii^     , 
interest  thereon,  or  a  deed  to  the  land  should  be  made,  at  the  optiofi  ^ 
father; 

ITeld,  that  the  letter  did  not  merge  the  parol  promise  previously  made,  tfx^  *^. 
formance  of  which,  by  the  plaintiff,  took  it  out  of  the  statute  of  frau^^  ^^j/m 
that  the  contract  could  be  enforced  after  the  death  of  the  father,  in  aJ^  ^'^ 
against  the.  other  heirs  to  have  the  title  of  said  son  in  the  land  dedaid* 
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APPEAL  from  the  Sullivan  Circuit  Court, 

BusKiRK,  J. — ^The  original  complaint  in  this  action  con- 
sisted of  three  paragraphs.  The  first  and  third  sought  a 
specific  performance  of  a  contract  for  the  sale  of  real  estate. 
The  second  sought  a  partition  of  certain  lands,  between  the 
widow  and  heirs  at  law  of  Jesse  Haddon,  deceased,  and  that 
a  certain  tract  of  land  should  be  assigned  to  the  appellee, 
at  its  cash  value  in  1861,  when  he  claimed  to  have  purchased 
it,  and  without  estimating  the  improvements  which  he  had 
placed  upon  it  A  demurrer  was  sustained  to  the  complaint 
for  a  misjoinder  of  causes  of  action ;  and  the  second  para- 
graph was  ordered  to  be  docketed '  i^sA  tried  separately* 

A  demurrer,  for  the  want  of  sufficient  facts,  was  overruled 
to  the  first  and  third  paragraphs  of  the  complaint,  and  this 
ruling  is  assigned  for  error  and  presents  the  first  question 
for  our  decision. 

It  is  averred  in  the  first  paragraph  of  the  complaint,  that 
on  the.  19th  day  of  January,  1870,  Jesse  Haddon,  Sr.,  died 
intestate,  leaving  the  plaintiff,  his  son,  and  the  defendants,  his 
widow,  and  sons,  and  daughters,  and  descendants  of  sons 
and  daughters,  him  surviving;  and  that  such  persons  were 

his  legal  and  only  heirs;  that  on  the day  of ^ 

1 861,  the  said  decedent  was  indebted  to  the  appellee  in  the 
sum  of  about  five  hundred  dollars,  for  work  and  labor  per- 
formed for  him  in  the  years  1858,  1859,  1S60,  and  1861,  and 
for  com  sold  and  delivered  in  said  years,  and  for  his  interest 
in  two  crops  raised  by  appellee  upon  the  lands  of  the  decedent ; 
that  in  consideration  of  said  debt  and  the  natural  love  and 
aflfection  which  the  decedent  had  for  his  said  son,  he  agreed 
with  plaintiff,  that  if  he  would  release  or  relinquish  his  said 
debt  of  five  hundred  dollars,  and  all  claims  in  and  •growing 
out  of  said  crops,  and  would  remove  upon  and  improve  the 
lands  particularly  described  in  the  complaint,  and  which 
were  then  owned  and  possessed  by  the  decedent,  he 
would  convey  the  same  to  the  plaintiff;  that  the  plaintiff 
accepted  of  said  offer,  and  in  performance  of  his  part  of  said 
contract^  released  his  said  debt  and  relinquished  all  interest 
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in  said  crops,  and  immediately  moved  upon  the  said  lands, 
and  had,  continuously  therefrom,  and  down  to  the  commence- 
ment of  the  action,  continued  to  occupy,  hold,  and  treat  the 
same  as  his  own ;  that  during  the  time,  he  had  so  occupied 
the  said  premises,  and  under,  and  in  pursuance  of,  said 
agreement,  had  greatly  and  permanently  improved  the  same, 
by  clearing,  fencing,  ditching,  clovering,  sinking  wells,  plant- 
ing fruit-trees  and  shrubbery,  and  putting  up  buildings  of  the 
value  of  twenty-five  hundred  dollars;  that  the  original 
agreement  was  in  parol,  and  under  such  parol  agreement  all 
the  improvements  on  said  lands  were  made,  except  the 
building  of  the  dwelling-house ;  that  to  induce  the  plaintiff 
to  erect  upon  the  said  premises  a  new  dwelling-house,  the 
decedent  executed  and  delivered  to  him  a  written  instru- 
ment, a  copy  of  which  was  filed  with,  and  made  a  part  of, 
the  complaint;  that  under  and  in  pursuance  of  said  written 
instrument,  he  proceeded  to  and  did  erect  and  construct 
said  house;  that  the  said  Jesse  Haddon,  Sr.,  had  departed 
this  life  without  having  executed  to  the  plaintiff  a  deed  for 
said  premises.  The  prayer  was  for  a  specific  performance 
of  said  contract 

The  third  paragraph  was  in  substance  the  same  as  the 
first.  The  written  instrument  referred  to  in,  and  made  a  part 
of,  the  first  and  third  paragraphs  of  the  complaint,  was  in 
these  words : 

''New  Lebanon,  September  I2tb,  1869. 

''I  suppose  you  are  fearful  that  you  may  lose  your  labor 
of  building  a  house  on  the  place  you  are  living  on ;  I  will 
just  say  to  you,  go  on  and  build,  and  when  done  have  it 
valued  by  workmen,  and  you  shall  have  the  full  amount 
of  the  valuation  and  ten  per  cent- till  paid  or  a  deed  to  the 
land,  deeded  to  you  or  your  heirs  at  my  option.  Keep  this 
as  a  guarantee  or  evidence  in  the  case. 

[Signed.]  "Jesse  Haddon/* 

The  position  assumed  by  counsel  for  appellants  is,  that  the 
parol  agreement  made  in  1861,  and  in  pursuance  of  which 
all  the  improvements  were  made,  except  the  erection  of  the 
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house,  was  merged  in  the  written  agreement ;  and  that  it  is 
not  averred  in  the  complaint  that  the  house  was  erected  and 
completed  in  pursuance  of  the  written  agreement. 

The  written  agreement  referred  solely  and  exclusively  to 
the  building  of  the  house,  and  had  no  reference  to  the  acts 
which  had  been  done  under  the  parol  contract.     It  is  the 
settled  rule,  that  all  previous  negotiations  and  parol  contracts 
are  presumed  to  be  merged  in  a  written  contract  relating  to 
the  same  matter,  but  we  know  of  no  authority  holding  that 
the  same  rule  would  apply  to  acts  of  part  performance  done 
under  a  parol  agreement,  where  the  written  agreement  relates 
to  other  and  difllerent  acts  than  those  done  under  the  parol 
agreement.     In  our  opinion,  the  right  of  the  appellee  to  a 
decree  for  specific  performance  does  not  depend  upon  the 
letter  written  by  the  decedent  in  reference  to  the  building 
of  the  house.     It  was  agreed,  between  the  decedent  and  the 
appellee,  in  1861,  that  if  the  appellee  would  release  his  debt 
against  the  decedent,  and  would  move  upon  the  premises  in 
controversy,  and  make  lasting  and  valuable  improvements 
thereon,   the  decedent  would  convey    such   premises  to 
the  appellee.    Under  and  in  pursuance  of  such  agreement, 
the  appellee  moved  upon  the  premises,  released  his  debt, 
remained  in  the  open  and  undisturbed  possession  of  the 
premises  for  nine  years,  and  made  lasting  and  permanent 
improvements,  that  were  palpable  and  evident  to  the  senses 
of  all.    The  absolute  and  visible  possession  of  the  premises, 
the  clearing  of  ten  acres  of  land,  the  building  of  new,  and 
the  repair  of  old  fences,  the  planting  of  several  hundred 
fruit-trees,  the  sinking  of  wells,  and  the  clovering  of  a  consid- 
erable part  of  the  farm,  constituted  such  acts  of  part  per- 
formance as  clearly  took  the  case  out  of  the  operation  of 
the  statute  of  frauds;  and,  in  our  opinion,  the  building  of  a 
house  at  the  cost  of  twenty-five  hundred  dollars,  under  the 
written  promise  of  the  decedent,  to  either  pay  the  cost  of 
such  building,  with  ten  per  cent  interest,  or  to  convey  the 
land,  cannot  be  reg^arded  as  a  waiver  and  abandonment  of 
the  parol  contract,  and  the  acts  which  had  been  performed 
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thereunder.  The  case  of  Lobdell  v.  Lobdell^  36  N.  Y.  327, 
is  much  in  point.  In  that  case  it  was  held,  that  a  parol 
agreement  between  father  and  son  that  on  condition  the 
son  would  enter  upon  land  (a  certain  tract)  and  improve 
it,  the  father  would  make  him  a  deed  for  the  same,  in  pursu- 
ance of  which  agreement  the  son  did  enter  upon  the  land, 
occupy,  and  improve  it,  was  sustained  by  a  sufficient  consider- 
ation, and  was  not  within  the  statute  of  frauds.  Pearson  v. 
East^  36  Ind.  27. 

It  is  very  clear  to  us  that  both  the  first  and  third  para- 
graphs of  the  complaint  were  good,  and  that  the  court  com- 
mitted no  error  in  overruling  the  demurrer  thereto. 

There  are  other  assignments  of  error,  based  upon  the  action 
of  the  court  in  receiving  and  excluding  evidence,  and  in 
giving  and  refusing  to  give  instructions,  but  none  of  these 
questions  arise  upon  the  record  in  this  cause.  There  is  no 
bill  of  exceptions  in  the  record.  The  court  gave  the  appel- 
lant thirty  days  time,  which  was  beyond  the  term,  in  which 
to  file  a  bill  of  exceptions.  The  clerk  has  copied  into  the 
transcript  what  he  calls  a  bill  of  exceptions,  but  it  is  not 
signed  by  any  judge  or  person  assuming  to  act  as  such.  It 
is  not  signed  at  all.  The  validity  of  a  bill  of  exceptions 
depends  upon  the  approval  and  signature  of  the  judge.  Sec. 
346,  2  G.  &  H.  209. 

Besides,  there  is  nothing  to  show  that  the  bill  was  filed 
within  the  time  limited  by  the  court.  These  objections  are 
pointed  out  in  the  brief  of  appellee.  No  attempt  has  been 
made  to  amend  the  record.  We  are  bound  to  assume  that 
counsel  for  appellants  have  examined  the  brief  of  appellee, 
and  know  that  the  record  speaks  the  truth.  Any  other  pre- 
sumption would  do  great  injustice  to  the  very  able  and  care- 
ful attorneys  for  appellant.    Keslerw.Myers^  41  Ind.  543. 

The  judgment  is  affirmed,  with  costs. 

•S.   Coulson,  S.  R,  Hamilly  and  J,  G.  Denny,  for  appellants. 

G.  H.  Voss,  B.  F.  Davis,  and  ^.  A.  Holman,  for  appel- 
lee. 
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Lehritter  V,  The  State, 

Liquor  Law. — Indictment, — Sunday, — Permit, — In  an  indictment  for  the  sale 
of  intoxicating  liquor  on  Sunday^to  be  drank  on  the  premises,  it  is  not  neces- 
sary that  there  should  be  an  express  allegation  that  the  defendant  had  no  per- 
mit to  sell  liquor,  as  such  permit  would  not  authorize  a  sale  on  that  day. 

Same. — Section  lo. — The  tenth  section  of  the  act  of  1873,  regarding  the  sale 
of  liquors,  forbids  the  sale  on  Sunday. 

Same. — Evidence. — When,  on  the  trial  of  such  an  indictment,  the  proof  showed 
that  the  selling  was  on  the  fourth  day  of  May,  and  on  Sunday,  but  there  was 
no  proof  as  to  the  year; 

Held,  that  the  conviction  could  not  be  sustained,  although  May  4th,  1873,  was 
Sunday. 

APPEAL  from  the  Marion  Criminal  Court. 
'  Downey,  J. — ^This  was  an  indictment  against  the  appellant 
charging  that  he  did,  on  the  4th  day  of  May,  1873,  at,  etc., 
unlawfully  sell  two  gills  of  intoxicating  liquor  to  Henry 
Case,  at  and  for  the  price  of  ten  cents,  and  did  then  and 
there  suffer  and  permit  the  said  liquor  to  be  drank. in  the 
building  and  upon  the  premises  where  the  same  was  sold, 
the  said  4th  day  of  May  being  the  first  day  of  the  week, 
commonly  called  Sunday,  contrary  to  the  form  of  the  stat- 
ute, etc. 

The  defendant  moved  the  court  to  quash  the  indictment, 
his  motion  was  overruled,  and  he  excepted.  He  then 
pleaded  not  guilty,  and  upon  a  trial  of  the  cause  by  the 
court,  by  agreement  of  the  parties,  he  was  found  guilty  and 
a  fine  assessed  against  him.  He  moved  for  a  new  trial  and 
also  in  arrest  of  judgment,  which  motions  were  each  over- 
ruled, and  he  again  excepted.  There  was  final  judgment 
rendered  against  the  defendant  for  the  fine  assessed  and  the 
costs,  and  that  he  stand  committed  until  they  were  paid  or 
replevied. 

These  several  rulings  of  the  court  are  assigned  for  error. 

We  see  no  objection  to  the  indictment.  It  is  true  that  it 
does  not  allege  directly  that  the  defendant  had  no  permit  to 
sell  liquors;  but  it  does,  in  effect,  allege  that  he  had  no  per- 
mit to  sell  the  liquor  in  question,  by  stating  that  the  sale 
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was  on  the  first  day  of  the  week,  commonly  called  Sunday. 
A  permit,  if  he  had  had  one,  could  not  have  authorized 
him  to  make  the  sale  on  that  day.  The  tenth  section  of  the 
act  on  the  subject  of  selling  liquors.  Acts  1873,  p.  154, 
reads  as  follows :  "  A  permit  granted  under  this  act  shall 
not  authorize  the  person  so  receiving  it  to  sell  intoxicating 
liquors  on  Sunday,  nor  upon  the  day  of  any  state,  count}'', 
township,  or  municipal  election,  in  the  township,  town  or 
city  where  the  same  may  be  held;  nor  upon  Christmas  day, 
nor  upon  the  Fourth  of  July,  nor  upon  any  Thanksgiving  day, 
nor  upon  any  public  holiday,  nor  between  nine  o'clock  p.  m. 
and  six  o'clock  a.  m.;  and  any  and  all  sales  made  on  any 
such  day,  or  after  nine  o'clock  on  any  evening,  are  hereby 
declared  to  be  unlawful,  and  upon  conviction  thereof,  the  per- 
son so  selling  shall  be  fined  not  less  than  five  dollars  nor  more 
than  twenty-five  dollars  for  each  sale  made  in  violation  of 
this  section."  The  allegations  of  the  indictment  very  clearly 
bring  the  case  within  this  section  of  the  act. 

There  was,  therefore,  no  error  in  overruling  the  motion  to 
quash  the  indictment,  and  that  in  arrest  of  judgment 

Upon  an  examination  of  the  record,  we  find  that,  among 
other  reasons  for  a  new  trial,  it  was  assigned  that  the  evi- 
dence was  not  sufficient  to  justify  the  finding  of  the  court 
The  evidence  shows  that  the  liquor  was  sold  on  the  4th 
day  of  May,  and  on  Sunday,  but  it  wholly  fails  to  show  in 
what  year  it  was  sold.  We  know  that  the  4th  of  May,  in 
this  year,  was  Sunday,  but  this  does  not  show  that  the  year 
1873  was  intended.  It  may  have  been  on  some  Sunday  in 
some  other  year,  which  was  the  4th  of  May  to  which  the 
witness  referred.  For  this  defect  in  the  evidence,  the  judg- 
ment must  be  reversed. 

The  judgment  is  reversed,  and  the  cause  remanded,  wilh 
instructions  to  grant  a  new  trial. 

W.  F,  BfV7vn  and  JV.  P.  Adkinsan,  for  appellant 

%  C.  Denny ^  Attorney  General,  for  the  State. 
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COKnimA3XCE,—M9tim  /or  Ntw  TriaL-^Astignment  tf  £rror.-^Tht  refusal 
to  grant  a  continuance  can  only  be  presented  as  error  by  making  it  a  cause  for 
a  new  trial  and  assigning  the  overruling  of  that  motion  as  error  on  appeal  • 

APPEAL  from  the  Howard  Circuit  Court 

Downey,  J. — ^The  judgment  below  in  this  case  was  in 
favor  of  the  appellee  against  the  appellant.  The  'errors 
assigned  are:  i.  The  overruling  the  defendant's  motion  for 
a  continuance  of  the  cause.  2.  The  refusal  of  the  court  to 
grant  a  new  trial,  and,  3.  The  overruling  of  the  defendant's 
motion  for  judgment  on  the  special  findings  by  the  jury. 

The  first  error  assigned  cannot  be  sustained.  Where 
the  court  has  improperly  refused  to  grant  a  continuance, 
the  ruling  must  be  made  the  ground  of  a  motion  for  a  new 
trial,  in  order  to  present  the  question  to  this  court,  and  then 
it  must  be  done  by  assigning  ias  error  the  overruling  of  the 
motion  for  a  new  trial.  Kent  v.  Lawson,  12  Ind.  675;; 
Scaville  v.  Chapman^  17  Ind.  470;  The  Belief antaine  Railway 
Co.  V.  Reed^  33  Ind.  476.    This  was  not  done  in  this  case. 

One  ground   on  which  it  is  claimed  that  a  new  trial 
should  have  been  granted  is,  that  the  evidence  is  not  suffi- 
cient to  sustain  the  finding  of  the  jury.    The  amount  of 
the  verdict  was  one  hundred  and  nine  dollars  and  ninety-two* 
cents.    Counsel  for  appellant  contend  that,  at  most,  it  should 
have  been  only  eighty-four  dollars  and  seventy-two  cents. 
The  evidence  covering  the  items  making  up  the  diflerence,. 
which  is  twenty-five  dollars  and  twenty  cents,  is  too  con- 
flicting to  justify  us   in  disturbing  the  judgment  on  this 
ground.    The  remaining  g^round  is,  that  the  court  erred  in 
giving  the  second  and  third  instructions  to  the  jury.    We 
think  there  was  no  error  in  giving  the  instructions.    The 
jury  were  told,  in  substance,  that  they  should  allow  the 
accounts  on  each  side,  so  far  as  proved,  and  make  their  ver- 
dict accordingly. 
Vol.  XLII.— 25 


42         385 
170         539 


386  SUPREME  COURT  OF  INDIANA. 

Huston  V,  Roosa. 

The  remaining  question,  as  to  the  action  of  the  court 
in  refusing  to  render  judgment  for  the  defendant  on  the 
special  findings  of  the  jury,  must  also  be  decided  against 
the  appellant.  We  need  not  set  out  the  interrogatories  to 
the  jury  and  their  answers  thereto.  It  is  enough  to  say 
that  there  is  not  that  inconsistency  of  the  special  findings 
with  the  general  verdict  which  would  authorize  us  to  say 
that  judgment  should  have  been  rendered  on  them  rather 
than  on  the  general  verdict.  Campbell  v.  Dutch,  36  Ind. 
504,  and  cases  cited. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 

and  costs. 

N.  P.  Richmond  dind  C.  E.  Hendry ,  for  appellant. 
M.  Bell  and  A.  S.  Belly  for  appellee. 


Huston  v.  Roosa. 

APPEAL  from  the  Wayne  Common  Pleas. 

Downey,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  and  one  Fitzgerald,  to  compel  the  surrender 
and  cancellation  of  a  promissory  note,  and  there  was  final 
judgment  for  the  plaintiff.  Huston  alone  appeals  and  has 
assigned  errors,  without  complying  with  section  551,  2  G.  & 
H.  270.  The  appeal  is  for  this  cause  dismissed,  at  the  costs 
of  the  appellant. 

W.  A.  Peelle  and  H.  C.  Fox,  for  appellant. 

W.  A.  Bickle  and  %  B.  yulian,  for  appellee. 
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SlA^fDER. — In  a  complaint  for  slander,  the  words  spoken  were  alleged  thus : 

"  You  are  a  G— <1  d d,  lying,  thieving  son  of  a  bitch." 

ffeid,  on  demurrer,  that  thevrords  were  actionable.  , 

APPEAL  from  the  Delaware  Circuit  Court. 

Downey,  J. — ^Action  for  slander  by  the  appellee  against 
the  appellant.  A  demurrer  to  the  complaint  was  overruled, 
and  the  appellant  excepted.  Issues  were  formed,  and  there 
was  a  trial  by  jury,  and  a  verdict  for  the  plaintiff.  A  motion 
by  the  defendant  for  a  new  trial  overruled,  and  final  judgment 
for  the  plaintiff. 

But  one  question  is  presented  by  the  assignment  of  error, 
and  that  is  as  to  the  sufficiency  of  the  complaint.  The 
objection  is  that  the  words  as  charged  are  not  actionable.  The 
words  alleged  to  have  been  spoken  to  and  of  the  plaintiff 

are  these:  '*  You  are  a  G— <i  d d,  lying,  thieving  son  of 

a  bitch."  In  Alley  v.  Neely^  5  Blackf.  200,  this  court  said : 
"  The  adjective  thieving  imports  an  act  committed,  and  not 
merely  an  inclination  to  commit  it.  To  charge  one  with 
being  a  thieving  person  is  charging  him  with  being  guilty 
Y  of  stealing,  muridge's  Case^  4  Coke's  Rep.  19;  Osbom  v. 
Poole,  I  Lord  Raym.  236 ;  Stark,  on  Slander,  64."     The  use 

of  the  letters  "  G — d  d d  *'  does  not  render  the  complaint 

bad  in  this  case.  If  they  are  wholly  omitted  or  disregarded, 
the  slanderous  charge  is  still  the  same. 

The  judgment,  which  was  for  one  hundred  and  forty  dol- 
lars, is  affirmed,  with  ten  per  cent,  damages  and  costs. 

y.  S.  Buckles  and  %  W,  Ryan,  for  appellant. 

T.  y.  Sample^  for  appellee. 
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iAn^M* 


McDonald  v.  Yeacbsl 

Promissory  Notb.^ — PUa4/ifi^.r-^yariaH^y^Vfhtit  suit  was  btwgbt  as  spo& 
a  promissory  note,  and  a  due-bill  was  filed  as  an  exhibit,  it  was  hdd  oa 
demurrer,  that  the  variance,  beii^  amendable  under  the  statute*  would  be  dis- 
regarded. 

Motion  to  Make  New  Parties.— Ar^^/  Jn^r<n>emeht,r^K  motion  bf  the 
defendant  in  such  action,  to  make  the  mayor  and  common  council  of  a 
city  parties  plaintiff,  also,  on  the  ground  that  the  due-bill  in  suit  was  execnted 
for  a  street  improvement  in  said  city,  and  given  to  the  contractor  therefor, 
and  that  three  years  after  the  same  was  due  and  unpaid,  the  city  had  issued  a 
precept  to  collect  the  same,  was  properly  overruled. 

APPEAL  from  the  Fountain  G)mmon  Pleas. 

Downey,  J. — ^The  appellee  sued  the  appellant,  alleging 

in  his  complaint  that  the  defendant  on  the  17th  day  of  April, 

1868,  by  his  note,  a  copy  of  which  is  filed,  etc.,  promised  to 

.  pay,  etc.    The  instrument,  a  copy  of  which  is  filed  with  the 

complaint,  reads  as  follows: 

'*  ^244.60  "  Attica,  Indiana,  April  17th,  1868. 

"  Due  John   B.   Yeager  the  sum  of  two  hundred  and 
forty-four  dollars  and  sixty  cents,  with  interest  from  date, 

•*J.  D.  McDonald/' 

The  defendant  moved  that  the  mayor  and  common  coun- 
cil of  the  city  of  Attica  be  made  additional  plaintiflls  in  the 
action,  and  filed  a  petition  therefor,  stating  that  the  claim  of 
the  plaintiff,  Yeager,  was  based  upon  a  certain  street  improve- 
ment called  "lateral  guttering,"  ordered  to  be  made  in  the 
city  of  Attica  in  the  year  1867,  by  the  said  common  council, 
along  the  premises  of  said  McDonald ;  that  said  Yeager  pre- 
tends to  have  done  said  work  and  so  represented  to  the 
defendant  at  the  time  the  defendant  gave  him  the  said  due* 
bill ;  that,  relying  upon  said  representations  of  said  Yeager, 
the  defendant  gave  him  said  due-bill,  believing  at  the  time 
from  such  representations,  that  his  liability,  if  any,  was  to 
Yeager,  and  not  to  the  city  of  Attica;  he  said  Yeager  being 
then  and  there  the  person  to  whom  said  work  was  let  by 
the  city.  But  defendant  states  the  fact  to  be,  that  although 
said  Yeager  was  then  and  tlhere  the  contractor  to  perform 
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said  street  improvement^  yet,  for  some  reason  unknown  to 
him,  the  city  of  Attica  did  not;  in  fact,  release  her  demand 
upon  hinv  and  by  proper  precept  has  proceeded  to  order  the 
said  defendant's  premises  to  be  sold,  to  pay  for  said  improve- 
ment ;  and  so  it  is  that  unless  the  city  of  Attica  be  made  a 
party,  the  defendant  may  be  compelled  to  pay  for  said 
iniprovement,  both  to  said  Yeager  and  to  the  said  city  of 
Attica.  The  court  overruled  this  motion,  and  the  defendant 
excepted  and  reserved  the  question  by  proper  bill  of  excep- 
tions. 

The  defendant  then  demurred  to  the  complaint,  for  the 
reason  that  it  did  not  state  &cts  sufficient  to  constitute  a 
cause  of  action*  This  demurrer  was  also  overruled,  and  the 
defendant  again  excepted.  The  defendant  failing  and  refus- 
ing to  plead  over,  final  judgment  was  rendered  for  the 
plaintifC 

The  errors  assigned  are  the  overruling  of  the  demurrer  to 
the  complaint,  and  also  the  overruling  of  the  motion  to 
make  the  mayor  and  common  council  of  the  city  of  Attica 
parties  to  the  action. 

The  ground  of  objection  made  to  the  complaint,  by  counsel 
for  the  appellant  in  their  brief,  is,  that  the  instrument  which 
is  the  foundation  of  the  action,  and  which,  in  the  complaint, 
is  styled  a  ''note,"  is  not  a  note,  but  is  a  due-bill  only. 
They  contend  that  as  the  complaint  says  it  is  predicated 
upon  a  note,  the  copy  of  a  note,  and  not  of  a  due-bill, 
must  be  filed  with  it  Perhaps  the  instrument  in  question 
does  not  answer  to  the  common  definition  of  a  promissory 
note,  which  is  found  in  the  books,  because  it  does  not  con- 
tain a  promise  to  pay  a  certain  sum  of  money  at  a  future 
time.  But  when  the  instrument  or  a  copy  of  it  is  filed  with 
the  complaint,  in  pursuance  of  the  requirements  of  the  code, 
it  is  expressly  provided  that  any  variance  between  the  plead- 
ing and  copy  of  the  instrument  filed,  as  to  matter  of  descrip- 
tion, or  legal  efiect,  may  be  amended  at  any  time,  as  of 
course,  before  judgment,  without  causing  a  continuance.  2 
G.  &  H«  104,  Ate*  y8.    And  this  court  cannot  reverse  a  judg- 
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ment  for  any  variance  which  might  have  been  amended  in 
the  court  below.    2  G.  &  H.  278,  sec.  580. 

We  think  the  court  committed  no  error  in  overruling 
the  motion  to  make  the  mayor  and  common  council  plaintifis 
with  Yeager.  No  sufficient  reason  is  shown  for  making  them 
plaintifis  in  the  action.  The  due-bill  was  given  on  the  sev- 
enteenth day  of  April,  1868,  and  was  then  due.  This  action 
was  not  commenced  until  May  4th,  1 87 1.  Perhaps  this  delay 
may  explain  the  reason  for  the  issuing  of  a  precept  to  col- 
lect the  amount  due  for  the  improvement,  which  the  appel- 
lant seems  not  to  understand.  By  the  law,  the  money  is  due 
to  the  contractor,  although  collected  by  virtue  of  a  precept 
issued  by  authority  of  the  city.  If  the  appellant  shall  be 
pressed  for  payment  of  the  money  a  second  time,  after  having 
paid  it  once,  it  will  then  be  time  enough  for  the  courts  to 
interfere  in  his  behalf. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 

JL  T.  MiUer  and  %  M.  Hall,  for  appellant 


The  Ohio  and  Mississippi  Railway  Co.  v.  Cobb. 

Practice.—^///  of  Exceptions, — Time  of  -R7»^^— Where  it  is  not  shown  that 
a  paper  purportincr  to  be  a  bill  of  exceptions  was  filed  within  the  time  limited, 
it  cannot  be  considered. 

APPEAL  from  the  Jackson  Qrcuit  Court. 

BusKiRK,  J. — ^This  was  an  action,  under  the  statute,  by 
the  appellee  against  the  appellant,  to  recover  the  value  of  a 
mare  alleged  to  have  been  killed  by  the  locomotive  and  cars 
of  the  appellant. 

There  was  issue,  trial  by  the  court,  finding  for  appellee. 
The  appellant's  motion  for  a  new  trial  was  overruled,  and 
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sixty  days  were  given  in  which  to  file  a  bill  of  exceptions 
embodying  the  evidence.  There  is  a  bill  of  exceptions  in 
the  record,  but  it  is  not  shown  that  it  was  filed  within  the 
time  limited*  and  for  that  reason  we  can  not  regard  the 
evidence  as  in  the  record.  The  only  assignment  of  error  is 
based  upon  the  action  of  the  court  in  overruling  the  motion 
for  a  new  trial.  Inasmuch  as  the  evidence  is  not  properly 
before  us,  we  can  not  pass  upon  its  sufficiency  to  support  the 
verdict. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 

71  Gazlay,  for  appellant. 

W*  K.  Marshall^  for  appellee. 


■♦*■ 


Pleasants  v.  The  Vevay  and  Moorefield  Turnpike  Com-  'i^  ^ 

PANY. 

Afpbal, — Resiraimng  Order, — No  appeal  lies  from  an  order  made  by  a  judge 
.  in  vacation  dissolving  a  restraining  order. 

APPEAL  from  an  interlocutory  order  of  the  judge  of  the 
Switzerland  Circuit  Court,  made  in  vacation,  dissolving  a 
restraining  order. 

BusKiRK,  J. — ^The  appellee  has  moved  to  dismiss  the 
appeal  in  this  cause,  upon  two  grounds : 

1.  That  the  restraining  order  was  only  temporary,  from 
which  no  appeal  would  lie,  and  that  consequently  an  appeal 
would  not  lie  fi'om  an  order  made  even  in  term  dissolving 
such  order. 

2.  That  the  appeal  in  this  case  was  taken  from  an  order 
made  in  vacation  dissolving  such  temporary  restraining 
order. 

Appeals  to  the  Supreme  Court  only  lie  from  final  judg- 
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proper  time,  to  each  of  ^ese  rulings.     Each  of  these  motions 
should  have  been  sustained. 

Sec.  i6,  2  G.  &  H.  394 :  ''  Each  juror  must  take  the  usual 
oath.  The  court  must  plainly  instruct  them  as  to  their  duty. 
An  indictment  may  be  found  by  any  nine.  It  must  be 
indorsed  by  the  foreman,  'A  true  bill. — A.  B.  foreman/ 
returned  into  open  court,  and  filed  by  the  clerk." 

Sec.  17,  on  same  page :  "  Each  indictment  must  be  signed 
by  the  prosecuting  attorney,  and  when  the  grand  jury  return 
any  indictment  into  court,  the  judge  must  examine  it ;  and 
if  the  foreman  has  neglected  to  endorse  it,  *A  true  bill,'  with 
his  name  signed  thereto,  or  if  the  prosecuting  attorney  has 
neglected  to  sign  his  name,  the  court  must  cause  the  fore- 
man to  indorse,  or  the  prosecuting  attorney  to  sign  it,  as 
the  case  may  require,  in  the  presence  of  the  jury." 

These  are  positive  requirements  that  the  indictment  shall 
be  returned  into  open  court  by  the  grand  jury,  endorsed  by 
the  foreman,  and  that  it  shall  be  signed  by  the  prosecuting 
attorney,  and  that  the  court  must  cause  these  signatures  to  be 
placed  on  and  to  the  indictment,  if  they  or  either  of  them 
are  wanting  at  the  time  it  is  returned. 

The  indictment  was  not  signed  by  the  prosecuting  attor- 
ney or  any  person  else ;  nor  does  the  record  show,  in  any 
place  or  manner,  that  it  was  returned  by  the  grand  jury. 
Without  these  requisites  the  indictment  had  no  more  force 
than  a  blank  piece  of  paper.  It  could  not  subject  the  party 
to  trial  and  punishment  under  it,  but  ought  to  have  been 
quashed  on  motion.  Adams  v.  The  State,  1 1  Ind.  304 ; 
yackson  v.  The  State,  21  Ind.  79;  yacksan  v.  The  State ^  21 
Ind.  171 ;  Hall  v.  The  State,  21  Ind.  268;  Sawyer  v.  The 
State,  17  Ind.  435 ;  Conner  \.  The  State,  18  Ind.  428;  Bailey 
V.  The  State,  39  Ind.  438. 

We  do  not  think  that  this  opinion  conflicts  with  any  ruling 
of  this  court,  unless  it  is  that  of  W  Gregg  v.  The  State,  4 
Blackf.  101 ;  and  the  ruling  of  the  court  in  that  case  seems 
to  be  a  mere  statement  of  the  court,  that  the  indictment  need 
not  have  appended  to  it  the  name  of  the  prosecuting  attor- 
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ney,  without  any  authority  cited.  The  statute  at  that  time 
may  not  have  been  like  our  present  one,  which  positively 
requires  that  the  indictment  shall  be  signed  by  the  prosecut- 
ing attorney. 

As  the  motion  to  quash  ought  to  have  been  sustained, 
there  are  no  other  questions  properly  in  the  record. 

The  judgment  is  reversed,  with  instructions  to  the  court 
below  to  sustain  the  motion  to  quash  the  indictment.^ 

Z.  W.  Gooding,  H.  Craven,  and  C.  L.  Henry,  for  appellant. 

%  C.  Denny,  Attorney  General,  for  the  State. 

*  Petition  for  a  rehearing  oTenruled. 


y 
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I'LEADING. — Abatement, — Another  Action  Pending. — An  answer  in  abatement, 
alleging  the  pendency  of  another  action,  mnst  ihow  that  it  is  between  the  same 
parties. 

Venue. — Change  of. — Issues. — When  a  motion  i J  made  to  change  the  venue  of  a 
cause  from  the  county,  on  account  of  local  prejudice,  the  court  may  suspend 
action  on  the  motion  until  the  issues  are  closed;  for  it  may  happen  that  tiiere 
will  be  nothing  for  a  jury  to  tiy. 

New  Trial. — Motion. — Error  in  sustaining  a  demurrer,  and  error  in  permitting 
a  plaintiff  to  amend  his  complaint,  are  not  causes  for  a  new  trial. 

APPEAL  from  the  Wells  Circuit  Court 

OsBORN,  C.  J. — This  was  an  action  to  foreclose  a  mortgage, 
and  for  a  personal  judgment  against  one  of  the  mortgagors. 
The  complaint  alleges  that  George  W.  Dawson  executed 
four  promissory  notes  of  seven  hundred  and  fifty  dollars  each 
payable  to  the  order  of  Bayliss,  Vaughan,  &  Co.;  that  he 
and  his  wife  executed  a  mortgage  upon  certain  real  estate, 
machinery,  etc.,  for  a  saw-mill,  in  Wells  county ;  that  the 
notes  had  all  been  endorsed  in  writing  to  the  appellee ;  that 
a  part  of  them  were  due  and  unpaid.    Prayer  for  judgment 
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of  foreclosure,  and  personal  judgment  against  the  maker  of 
the  note,  and  other  proper  relief.  Copies  of  the  notes  and 
endorsements  and  the  mortgage  are  filed  with  and  made  a 
part  of  the  complaint. 

The  defendants  appeared  and  filed  the  affidavit  of  the 
appellant  Geoi^e  W.  Dawson,  that  he  believed  he  could  not 
have  a  fair  and  impartial  trial  in  Wells  county,  because  of 
an  odium  attaching  to  him  on  account  of  local  prejudice, 
and  moved  the  court  for  a  change  of  venue.  The  motion 
was  sustained*  and  an  order  entered  that  the  venue  should  be 
changed  upon  the  completion  of  the  issues.  Afterward,  the 
appellants  filed  an  answer  in  abatement,  alleging  ''that  before 

the  bringing  of  the  action,  to  wit,  on  the  —  day  of  • ^ 

1871,  in  the  circuit  court  of  Wayne  county,  in  this  State,  a 
suit  was  then  and  there  pending  between  Joseph  M.  Bayliss 
and  Andrew  F.  Vaughan,  under  the  firm  name  of  Bayliss, 
Vaughan,  &  Co.,  against  George  W.  Dawson  ^/«x/  that  this 
suit  was  pending  for  the  same  cause  of  action  as  in  the 
present  suit  mentioned ;  that  said  action  in  said  court  was 
pending  at  the  bringing  of  this  suit."  Prayer  that  the  suit 
abate.  To  that  answer  a  demurrer  was  filed  and  sustained, 
and  the  appellants  excepted.  They  declined  to  answer  fur- 
ther, and  elected  to  abide  by  the  demurrer.  On  motion  of  the 
appellee,  the  assessment  of  damages  was  submitted  to  the 
court,  and,  after  a  proper  finding,  final  judgment  was  rendered 
for  the  appellee  and  for  a  foreclosure^  etc. 

After  the  rendition  of  the  judgment,  a  motion  for  a  new 
trial  was  filed,  first,  because  the  court  erred  in  sustaining  a 
demurrer  to  the  answer  in  abatement ;  second,  the  court  erred 
in  permitting  the  plaintiff  to  amend  his  complaint  after 
answer  filed.    The  motion  was  overruled,  and  they  excepted. 

The  errors  assigned  are,  first,  in  sustaining  the  demurrer  to 
the  answer ;  second,  in  continuing  to  take  and  retain  jurisdic- 
tion after  the  motion  for  change  of  venue  had  been  made  and 
granted ;  third,  in  sustaining  the  motion  of  the  appellee  to  sub* 
mit  the  cause  for  trial  to  the  court,  and  in  hearing  and  find- 
ing the  facts  after  the  motion  for  a  change  of  venue  had 
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been  made  and  sustained ;  fourth,  in  overruling  the  motion  for 
a  new  trial. 

The  answer  was  fatally  defective.  An  answer  in  abate- 
ment of  the  pendency  of  another  action  must  show  that  it  is 
between  the  same  parties.  Loyd  v.  Reynolds^  29  Ind.  299 ; 
Smith  V.  Blatchford^  2  Ind.  184.  In  Atkinson  v.  Tlie 
State  Banky  5  Blackf.  84,  it  was  held  tiiat  a  plea  of  the  pen- 
dency of  another  action  against  the  defendant  and  another 
was  good,  though  there  might  have  been  a  misjoinder.  The 
action  was  by  the  same  plaintiflf^  and  Atkinson  was  a  defend- 
ant in  both  actions.  The  appellee  in  this  case  was  not  a 
party  to  the  action  in  Wayne  county;  had  no  control  over 
and  would  not  be  bound  by  any  judgment  rendered  in  it. 
The  endorsements  of  the  notes  are  without  date.  The  pre- 
sumption is,  that  they  were  made  at  the  date  of  the  notes. 
Ewing\.  SiUs,  i  Ind.  125 ;  Bates  v.  Pricket^  5  Ind.  22.  The 
answer  was  not  verified.  Answers  in  abatement  should  be 
sworn  to.  The  proper  practice  would  have  been  to  move  to 
reject  or  strike  it  from  the  files,  but  as  the  proper  result  was 
reached,  the  case  should  not  be  reversed  because  of  the 
error  in  its  mode.  The  Indianapolis^  Peru^  and  Chicago  Rml- 
way  Company  v.  Summers^  28  Ind.  521. 

The  second  and  third  assignments  of  error  will  be  con- 
sidered together. 

The  court  was  not  required  to  make  the  order  changing 
the  venue  until  an  issue  of  fact  was  formed.  When  a 
motion  is  made  to  change  the  venue  of  a  cause  from  the 
county  on  account  of  local  prejudice,  before  an  issue  of 
facts  is  made,  the  court  may  suspend  action  on  the  motion 
until  the  issues  are  closed.  It  may  happen,  as  in  the  case 
at  bar,  that  there  will  be  nothing  for  a  jury  to  try.  2  G.  & 
H.  218,  sec.  367. 

The  grounds  or  reasons  for  a  new  trial,  stated  in  the  motion, 
are  not  causes  for  a  new  trial  under  the  statute. 

The  judgment  of  the  said  Wells  Circuit  Courtis  afHrmed, 
with  costs  and  three  per  cent  damages  on  seventeen  hun- 


42    398 
145      84 


398  SUPREME  COURT  OF  INDIANA. 

Alexander  v.  Mullen  et  aL 

dred  and  thirty-four  dollars  and  ninety-six  cents,  the  amount 
found  to  be  due. 

L.  M.  Ninde^  for  appellants. 

y.  5.  Dailey  and  Z.  Mock^  for  appellee. 


Alexander  v.  Mullen  ex  al. 

Pleading. — I^tfujiction, — Levy  of  Execution. — Complaint  by  A.,  ullegii^  that 
B.  recovered  a  judgment  against  A.  and  a  turnpike  company;  that  exeoi- 
tion  was  issued  on  the  judgment ;  that  the  sheriff  had  levied  the  execution  on 
the  house  and  lot  of  A.,  being  his  homestead  and  dwelling-house ;  and  that  at 
the  time  of  the  levy  and  before,  A.  and  the  turnpike  company  offered  to  give  up 
a  toll-house  to  be  levied  upon  and  sold  to  satisfy  the  execution.  IVayer,  that 
the  sheriff  be  enjoined  from  selling  the  house  and  lot  of  A. 

Heldf  that  the  complaint  was  bad,  for  not  averring  that  the  toll-house  belonged 
to  the  execution  defendants,  or  one  of  them. 

APPEAL  from  the  Henry  Circuit  Court. 

Downey,  J. — ^The  only  question  in  this  case  is  as  to  the 
sufficiency  of  the  complaint,  which  was  adjudged  bad  on 
demurrer  in  the  circuit  court.  The  appellant,  in  the  com- 
plaint, alleges  that  at  the  May  term  of  the  said  circuit  court, 
in  the  year  1871,  Eliza  Slatter  recovered  a  judgment  against 
the  North-Westem  Turnpike  Company  and  the  appellant  for 
a  certain  amount  of  money;  that  an  execution  of  Jieri 
facias  was  issued  upon  the  judgment  and  placed  in  the 
hands  of  said  Mullen  as  sheriff  of  said  county ;  and  that  the 
^sheriff  had  levied  the  same  upon  the  house  and  lot  of  the 
appellant,  being  his  homestead  and  dwelling-house,  a 
description  of  which  is  given  in  the  complaint.  It  is  then 
alleged,  **  that  at  and  before  the  time  said  execution  was 
levied,  the  plaintiff,  Harvey  Alexander,  and  the  North- 
Western  Turnpike  Company,  by  their  directors,  offered  to 
give  up  to  said  sheriff  one  toll-house  situated  in  said  county, 
of  the  value  of  five  hundred  dollars,  and  they  still  ofier  to 
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give  up,  to  be  sold  upon  said  execution,  said  toll-bouse. 
Wherefore  tbe  plaintiff  prays  that  the  said  sheriff  be  enjoined 
from  selling  said  dwelling-house,  until  he  has  exhausted  the 
other  property  of  the  defendants,  and  until  he  has  first  levied 
upon  and  sold  said  toll-house." 

It  is  very  clear  that  the  circuit  court  committed  no  error 
in  sustaining  the  demurrer  to  the  complaint.  An  objection 
to  the  complaint  which  lies  at  the  surface  is,  that  it  does  not 
appear  that  the  toll-house,  which  was  turned  out  to  be  levied 
upon  by  the  sherif!)  was  owned  by  the  execution  defendants 
or  either  of  them.  We  think  there  may  be  other  objections 
to  the  complaint,  but  we  need  not  decide  whether  there  are 
or  not 

The  judgment  is  affirmed,  with  costs. 

y.  Brawn  and  R.  L.  Polk,  for  appellant. 

M.  E.  Forkner  and  E.  H.  Bundy\  for  appellees. 
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Keiser  ex  al.  v.  Yandes. 

AsvzKLr^Practice, — Dismissal, — ^Where  only  a  part  of  the  judgment  defend- 
ants in  an  action  appeal,  and  notice  of  the  appeal  u  not  served  on  the  o'licrs, 
tbe  appeal  will  be  dismissed. 

APPEAL  from  the  Marion  Common  Pleas. 

Downey/ J. — ^The  judgment,  from  which  the  appeal  m  this 
case  is  taken,  was  rendered  in  favor  of  the  appellee  against 
George  Keiser,  George  Nichol,  Amos  J.  King,  Edward  T, 
Sinker,  Daniel  Yandes,  Sr.,  and  George  B.  Yandes.  The 
appeal  is  taken  and  the  errors  assigned  by  Keiser,  Nichol, 
and  King  only,  and  there  is  no  notice  served  on  the  other 
judgment  defendants,  as  required  by  sec.  551,  p.  270,  2  G. 
&  H.     The  appeal  must,  for  this  reason,  be  dismissed. 

Appeal  dismissed,  with  costs. 

M,  S.  Roiinson  and  %  JV.  Lavett,  for  appellants. 
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Vkyv  ej:  aj^v.  Thb  Greei^buri^h  anp  Columbus  Tvrmfike 

Co.  ET  AL. 

TuKSTiKE,-^Ass€sstmnts. — Injunction^ — EstoppeL — ^The  facts  that  pcnonsvliose 
lands  have  been  assessed,  to  aid  in  the  construction  of  a  turnpike,  are  stock- 
holders in  the  turnpike  company,  and  have  paid  a  part  of  their  assessments, 
and  have  stood  by  and  seen  the  work  of  constructing  the  road  proceed,  iriU 
not  estop  them  from  resisting  the  payment  of  an  iUq;al  assessment. 

Same. — Nor  will  such  persons  be  estopped,  though  one  of  them  appeared  before 
the  board  of  equalization  and  presented  his  grievance,  and  the  others  failed 
to  appear,  though  notified,  and  they  have  stood  by  and  seen  a  part  of  the 
road  built,  the  remainder  of  which  cannot  be  constructed  without  the  col- 
lection of  the  assessments. 

Same. — Board  of  EqualiMaUon. — ^The  board  of  equalization  has  no  power  to 
assess  lands  to  aid  in  the  construction  of  a  turnpike,  where  the  assessors  have 
omitted  such  lands. 

APPEAL  from  the  Decatur  Common  Fleas. 

OsBORN,  C.  J. — ^This  was  an  action  by  the  appellants  to. 
enjoin  the  collection  of  an  assessment  for  benefits  under  the 
acts  for  the  construction  of  turnpike  roads,  ^tc.  The  com- 
plaint contains  an  allegation,  that  all  the  lands  within  one 
mile  and  a  half  of  the  road  were  not  examined,  viewed,  or 
assessed  by  the  assessors ;  that  there  was  omitted  from  their 
list  one  thousand  acres  lying  within  that  distance  from  the 
road. 

The  answer  as  filed  was  in  five  paragraphs,  but  the  first, 
second,  zind  third  paragraphs  were  withdrawn,  leaving  only 
the  fourth  and  fifth.  The  fourth  is  pleaded  as  an  estoppel, 
alleging  that  the  appellants  were  stockholders ;  that  they  had 
paid  a  part  of  the  assessments ;  and  that  they  had  stood  by 
and  seen  the  work  of  constructing  the  road  proceed  without 
objections,  etc. 

We  do  not  deem  it  necessary  to  discuss  the  questions  in 
the  answer,  as  they  have  been  fully  considered  in  the  cases 
of  Hopkins  V.  Tfie  Greensburgh,  Kingston^  and  Clarksburg 
Turnpike  Company^  40  Ind.  44,  and  The  Gteensburgh^  MUford, 
and  Hope  Turnpike  Company  v.  Sidener,  40  Ind.  424. 

In  the  fifth  paragn^h  of  the  answer,  it  is  allied  that  one 
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of  the  appellants  applied  to  the  board  of  equalization  and 
presented  his  grievance  before  the  board ;  that  all  of  the 
others  failed  and  refused  to  do  so  after  notice  of  the  time 
and  place  of  their  meeting ;  that  the  company  afterward, 
believing  that  all  the  lands  liable  had  bedn  listed  and 
assessed,  proceeded  to  build  one  end  of  the  road ;  that  the 
remainder  of  it  could  not  be  built  unless  the  assessments 
could  be  collected;  and  that  the  appellants  had  stood  by  and 
allowed  them  to  build  the  road  without  objection,  and  says 
that  the  appellants  are  estopped  from  setting  up  the  matter 
in  the  complaint.  Demurrers  were  overruled  to  both  para- 
graphs.   Proper  exceptions  were  taken  and  errors  assigned. 

What  we  have  said  about  the  fourth  is  applicable  to  the 
fifth  paragraph.  The  allegations  about  the  board  of  equali- 
zation cannot  affect  the  case.  That  board  had  no  power  to 
assess  any  lands  omitted  by  the  assessors.  They  could  only 
equalize  those  assessed. 

The  complaint  was  good,  and^the  demurrer  to  it  was  cor- 
rectly overruled. 

The  judgment  of  the  Decatur  Common  Pleas  Court  is 
reversed,  with  costs.  Cause  remanded,  with  instructions  tO' 
the  court  below  to  sustain  the  demurrers  to  the  fourth  and 
fifth  paragraphs  of  the  answer,  and  for  further  proceed* 
ings,  etc. 

y.  S.  Scobey  and  0^  B.  Sct^ey,  for  appellants. 

C.  Ewing,  y.  K.  Ewing,  y.  Gavin,  and  y.  D.  MiUer^  for 
appellees. 
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Railroad. —  Tax  Assessed  to  Pay  for  Siock  in  Incorporated  Company, — Man- 
date,— Neither  a  raikoad  company  nor  one  to  whom  it  has  contracted  toassi^ 
a  subscription  or  donation,  made  by  a  county  or  township,  under  the  act  of 
1869,  can  m?.Kitain  an  action  for  a  mandate  against  the  treasurer  of  the  countr, 
to  compel  him  to  collect  a  tax  placed  on  iiis  duplicate  and  assessed  for  the 
purpose  of  aiding  in  the  construction  of  the  railroad.  All  the  acts  of  the 
Toteiis  and  county  conunissioners  in  taking  steps  to  raise  money,  with  which 
to  subscribe  and  pay  for  stock  in  an  incorporated  company,  or  make  a  dona- 
tion to  it,  are  between  themselves,  one  the  principal,  and  the  other  the  agent; 
there  is  no  contract  in  such  case  with  the  railroad  company,  nor  has  it  any 
right  or  control  over  the  matter,  until  the  money  is  raised  and  the  stock 
taken  and  paid  for,  or  the  donation  actually  made. 

Same.— /f^/  of  1873.—  Vested  J^i^rAts.-^The  act  of  January  30th,  1873,  suppfc- 
mental  to  the  act  of  1869,  authorizing  aid  to  railroad  companies,  u  net  uncon- 
stitutional on  the  (jround  that  it  divests  rights  vested  in  railroad  companies ; 
there  being  no  rights  to  be  divested, 

APPEAL  from  the  Vigo  Circuit  Court.  / 
OsBORN,  C.  J. — ^The  appellees  filed  their  complaint  against 
the  appellant  in  the  Vigo  Circuit  Court,  in  which  it  is  alleged 
that  the  necessary  acts  had  been  done  and  steps  taken  to  author- 
ize the  levy  and  collection  of  a  tax  in  certain  townships  in  Vigo 
county,  to  aid  in  the  construction  of  the  railroad  of  the  com- 
pany ;  that  the  tax  had  been  legally  and  properly  placed 
upon  the  tax  duplicate  of  the  county ;  that  the  appellant 
was  the  county  treasurer,  and  as  such  had  the  duplicate  in 
his  hands  for  collection ;  that  he  had  failed  and  refused  to 
receive  or  collect  the  tax  so  levied  and  placed  upon  the 
duplicate.  It  is  further  alleged  that  Jackson  had  taken  a  con- 
tract to  construct  a  part  of  the  road  of  the  company,  and 
the  company  had  agreed  to  assign  over  to  him  the  subscrip- 
tions in  the  townships  of  Vigo  county ;  that  on  the  faith  of 
the  appropriations,  he  and  the  company  had  incurred  large 
expenses  in  the  construction  of  the  road.  A  mandate  was 
asked  against  the  appellant,  compelling  him  to  receive  and 
collect  the  tax  as  other  taxes  are  collected. 
The  appellant  waived  the  issuing  antt  service  of  any  alter- 
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nate  mandate,  and  filed  an  answer  and  return  as  though  an 
alternate  mandate  had  been  issued,  to  which  the  appellees 
filed  a  demurrer.  The  demurrer  was  sustained  and  the 
appellant  excepted,  and  refusing  to  amend  or  answer  further, 
judgment  was  rendered  against  him  and  for  a  peremptory 
mandate  as  prayed  for. 

The  errors  assigned  bring  before  us  the  question  of  the 
right  of  the  appellees  to  prosecute  the  action  for  the  mandate. 

This  is  not  the  first  time  this  question  has  been  before  the 
court.  In  the  case  of  The  Board  of  Commissioners  of  Craw- 
ford County  V.  The  Louisville^  New  Albany,  and  St  Louis 
Air  Line  Railway  Company ,  39  Ind.  192,  it  was  held  that 
the  railway  company  could  not  maintain  a  mandate  against 
the  commissioners  to  compel  them  to  cause  the  tax  to  be 
collected  after  it  had  been  voted ;  that  all  the  acts  of  the 
county  commissioners  and  the  voters  of  the  county  in  taking 
steps  to  raise  the  money,  with  which  to  subscribe  and  pay  for 
the  stock  of  the  railroad  company,  were  between  themselves, 
one  the  principal  and  the  other  the  agent,  and  that  there  was 
no  contract  with  the  company,  nor  had  it  any  right  in,  or 
control  over,  the  matter  until  the  money  was  raised  and  the 
stock  taken.  We  adhere  to  the  ruling  in  that  case.  The 
constitutionality  of  the  act  authorizing  the  tax  is  maintained 
upon  the  theory  that  the  county  is  not  bound  until  the 
money  is  in  the  treasury ;  that  no  right  vests  in  the  company 
until  the  stock  is  subscribed  and  paid  for,  or  the  donation  is 
actually  made.  The  county  is  prohibited  from  subscribing 
for  stock  in  any  corporated  company,  unless  the  same  is  paid 
for  at  the  time.  It  is  also  prohibited  from  lending  its  credit 
to  any  incorporated  company,  and  from  borrowing  money 
for  the  purpose  of  taking  stock  in  any  such  company.  The 
leading  case  in  this  State  affirming  the  constitutionality  of 
the  act  of  1869,  authorizing  the  tax  and  subscription,  recog- 
nizes the  above  doctrines.  The  Lafayette ,  Mimcie,  and  Bloom-- 
ington  Railroad  Company  v.  Geiger,  34  Ind.  185.  On  page 
219,  it  is  said  to  be  plain  from  the  law,  that  it  was  not 
intended  to  bind  the  county  for  a  dollar  until  the  money 
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should  be  in  the  treasury,  from  the  special  tax  levied  to  pay 
for  the  stock,  and  that  no  subscription  was  authorized  by 
the  law  until  that  time. 

The  company  had  no  legal  right  to  the  subscription  con- 
templated by  the  voters,  and  the  contract  to  assign  it  to 
Jackson  conferred  none  upon  him.  It  follows  that  the  act 
of  January  30th,  1873,  mentioned  in  the  answer  of  the 
appellant,  is  not  unconstitutional  on  the  grotmd  of  divesting 
vested  rights  of  the  appellees. 

The  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  the  demurrer  to  the  answer  should  have 
been  sustained  to  the  complaint. 

The  counsel  for  the  appellant,  in  his  brief,  considers  it  due 
to  the  court  below  to  state  that  the  case  first  mentioned  was 
not  cited,  nor  was  this  question  presented  then,  although  it  is 
in  the  record. 

The  judgment  of  the  said  Vigo  Circuit  Court  Is  reversed, 
with  costs.  Cause  remanded,  with  instructions  to  sustain  the 
demurrer  to  the  answer  to  the  complaint,  and  for  further 
proceedings  in  accordance  wfth  this  opinion. 

ON  PETITION   FOR  A  REHEARING. 

OsDORN,  C.  J. — A  very  respectful  and  able  petition  for  a 
rehearing  is  filed  in  this  cause,  in  which  we  are  earnestly 
desired  to  consider  and  construe  the  act  of  January  30th, 
1873,  Acts  1873,  p.  184.  It  is  stated  that  in  one  of  the 
townships  voting  the  aid,  the  sum  of  one  hundred  and  fifty 
thousand  dollars  has  been  voted,  whilst  the  company  cannot 
expend  in  that  township,  in  the  actual  construction  of  the 
road,  more  than  twenty-five  thousand  dollars,  and  that  the 
company  is  greatly  embarrassed  by  the  act  of  the  General 
Assembly.  If  we  were  to  do  as  requested,  we  fear  that  we 
might  add  to,  instead  of  relieving  the  company  from  its 
embarrassment.  The  opinion  would  be  an  obiter  one,  bind- 
ing upon  na  one.  It  could  not  be  considered  as  the  expres- 
sion of  the  opinion  of  the  court.    We  consider  it  better  that 
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the  writer  of  an  opinion  should  confine  himself  to  the  ques- 
tions involved  in  the  record,  and  not  travel  outside  of  it  to 
give  instructions.  We  hold  in  this  case  that  neither  the  rail- 
road company  nor  its  contractor  can  maintain  an  action  for  a 
mandate,  and  the  validity  or  construction  of  the  law  cannot 
arise  in  such  an  action  brought  by  them. 

The  petition  is  overruled. 

y.  M.  Allen,  W.  Mack,  D.  W,  Voorkees,  and  J.  C.  Briggs, 
for  appellant. 

y,  p.  Baird,  C.  Cruft,  and  y.  G.  Williams,  for  appellees. 


Harper  v.  The  State. 

CRXtfiNAL  Court. — Grand  Jury^-'Seuiom  cf.^Tht  law  does  not  provide  for 
a  grand  jury  for  a  criminal  court  for  each  month  during  which,  or  any  part 
of  which,  the  court  may  be  in  session;  but  it  does  provide  for  a  grand  jury 
for  each  term ;  and  if  the  court,  at  the  same  term,  can  legally  be  in  session 
in  two  or  more  months,  the  same  grand  juiy  may  sit  in  each  month. 

Same. — Of  Flcyd  County. — The  criminal  court  in  Floyd  county  can,  under  the 
act  organizing  that  court  (3  Ind.  Stat  178,  sec.  i)  and  the  act  of  Feb.  X2th, 
1855  (2  G.  &  H.  11),  adjourn  from  a  regular  term  of  said  court  to  some  other 
certain  time,  and  if  such  time  is  in  a  month  within  which  the  grand  jury  has 
not  already  been  in  session  ten  days,  the  grand  juxy  may  legally  meet  in  con- 
nection with  the  court,  and  find  and  return  indictments. 

APPEAL  from  the  Floyd  Qiminal  Court. 

Downey,  J. — ^This  was  a  prosecution,  in  the  name  and  by 
the  authority  of  the  State,  against  the  appellant,  for  the 
crime  of  larceny.  The  record  shows  that  the  grand  jury 
which  found  the  indictment  was  empanelled  on  the  first 
day  of  the  January  term,  1873,  of  the  criminal  court,  which 
was  the  sixth  day  of  January,  1873.  The  indictment  was 
returned  on  the  eighth  day  of  March,  1873.  The  record 
shows  an  adjournment  of  the  court  from  the  twentieth  day 
of  January,  1873,  "^^i^  the  third  day  of  March,  1873.  The 
cause  was  continued  from  the  January  until  the  April  term 
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of  the  court  On  the  tenth  day  of  April,  the  defendant 
moved  the  court  to  quash  the  indictment:  i.  Because  it 
appeared  on  the  face  of  the  indictment,  that  the  same  was 
found  and  returned  after  the  time  fixed  by  law  for  holding 
the  January  term  of  the  court  had  expired.  2.  Because 
the  grand  jury  which  found  the  indictment  had  no  legal 
power  and  authority  to  find  and  return  the  said  indictment. 
This  motion  was  overruled  by  the  court,  and  the  defendant 
excepted. 

The  defendant  then  pleaded  in  abatement,  that  the  court 
ought  not  to  take  cognizance  of  the  charge  of  larceny,  in 
the  said  pretended  indictment,  because,  protesting  that  she 
is  not  guilty  of  the  same,  nevertheless,  she  says  that  the 
said  grand  jurors,  naming  them,  by  whom  the  indictment 
was  found,  etc.,  at  the  pretended  and  so  called  adjourned 
March  term  of  said  court,  were  not  all  of  them,  nor  any  one 
of  them,  at  the  time  they  so  acted,  and  at  the  time  the  said 
pretended  indictment  was  found,  etc.,  duly,  and  legally  qual- 
ified to  act  as  such  grand  jurors  of  the  Floyd  criminal  court; 
that  the  said  January  term,  1873,  ^^  ^^  court  had  been 
held  and  continued  for  the  time  prescribed  by  law,  and 
more  than  four  weeks  had  elapsed  since  the  6th  day  of 
January,  1873,  in  this,  to  wit,  that  under  and  by  the  act  of  the 
General  Assembly,  etc.,  of  April  13th,  1869,  the  criminal  cir- 
cuit court,  in  the  county  of  Floyd,  etc.,  was  beg^un  on  the 
first  Monday,  being  the  6th  day  of  January,  1873,  and  by 
the  second  section  of  said  act  could  continue  only  four  weeks 
from  said  day;  that  on  the  said  6th  day  of  January,  1873. 
the  grand  jury  was  empan'elled  and  sworn,  etc,  and  entered 
upon  the  discharge  of  their  duties,  and  during  the  period  of 
four  weeks  thereafter,  they  sat  and  acted  as  such  for  a  period 
of  ten  days  within  a  period  of  four  weeks;  that  the  said 
grand  jurors,  or  any  nine  or  more  of  them,  did  not  find  and 
return,  etc.,  said  indictment,  during  the  said  ten  days,  or  at 
any  time  during  the  four  weeks  commencing  on  the  6th 
day  of  January,  1873,  and  immediately  following,  and  that 
said  indictment  was  found  on  the  8th  day  of  Marcfa>  i873» 
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and  not  before ;  wherefore,  etc.  The  plea  was  verified  by 
the  oath  of  the  defendant 

A  demurrer  to  this  plea  was  filed  by  the  State,  alleging 
that  it  did  not  state  facts  sufficient  to  constitute  a  good  plea 
in  abatement.  The  demurrer  was  sustained  by  the  court, 
and  the  defendant  excepted.  The  defendant  then  pleaded 
not  guilty,  there  was  a  trial  by  jury,  a  verdict  of  guilty,  a 
motion  for  a  new  trial  and  in  arrest  of  judgment  overruled, 
and  exception,  and  judgment  according  to  the  verdict.  The 
reasons  in  the  motion  for  a  new  trial  were,  the  overruling  of 
the  motion  to  quash  the  indictment,  that  the  verdict  was 
contrary  to  law,  and  because  the  verdict  was  contrary  to  the 
evidence.  The  grounds  of  the  motion  in  arrest  of  judg- 
ment were,  that  the  pretended  grand  jury  which  found  the 
indictment  had  no  legal  authority  to  inquire  into  the  offence 
charged,  by  reason  of  its  not  being  within  the  jurisdiction 
of  the  court,  and  that  the  &cts  stated  do  not  constitute  a 
public  offence. 

The  errors  assigned  are  the  following:  i.  Overruling  the 
appellant's  motion  to  quash  the  indictment  2.  Sustaining 
the  demurrer  to  the  plea  in  abatement.  3.  Overruling  the 
motion  for  a  new  trial ;  and,  4.  Overruling  the  motion  in 
arrest  of  judgment. 

The  only  question  which  is  discussed  by  counsel  for  the 
appellant  is  the  question  as  to  the  authority  of  the  grand 
jury  to  find  and  return  the  indictment  at  the  time  when  it 
was  found  and  returned.  Counsel  say  that  no  other  ques* 
tion  is  intended  to  be  presented,  either  by  the  motion  to 
quash,  the  plea  in  abatement,  the  motion  for  a  new  trial,  or 
that  in  arrest  of  judgment.  The  question  arises  upon  the 
construction  of  the  act  creating  the  criminal  court  in  Floyd 
and  Clark  counties,  3  Indl  Stat  178,  and  the  act,  as 
amended,  relating  to  grand  jurors.  It  is  provided  in  the 
second  section  of  the  act  organizing  the  court,  that  the 
court  shall  sit  in  Floyd  county  on  the  first  Mondaj^  in 
January,  April,  July,  and  October,  in  each  year,  and  that 
each  of  said  terms  shall  be  and  continue  for  four  weeks,  if 
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the  business  thereof  shall  require  it,  and  during  said  terms 
said  court  shall  be  open  at  all  times  for  criminal  trials  alone. 
In  the  fourteenth  section  of  the  act  relating  to  graod 
jurors,  as  amended,  3  Ind.  Stat.  280,  it  is  expressly 
provided,  that  the  grand  jury  in  the  criminal  court  shall 
sit  each  month,  and  not  more  than  ten  days  in  each 
month.  It  will  be  observed  that  the  law  does  not  forbid  the 
grand  jury  from  sitting  more  than  ten  days  at  each  term  of 
t^e  court,  but  the  provision  is,  that  they  shall  not  sit  more 
than  ten  days  in  each  month*  The  law  does  not  provide  for 
a  grand  jury  for  each  month  of  the  year,  during  which,  or 
any  part  of  which,  the  court  may  be  in  session,  2  G.  &  H.  402, 
but  does  provide  for  a  grand  jury  for  each  term ;  and  we 
think  that  if  the  court,  at  the  same  term,  can  legally  be  in 
session  in  two  months,  the  same  grand  jury  may  sit  in 
each  month  during  which  the  court  may  legally  sit.  It 
appears  that  the  court  began  its  January  session  on  the  6th 
day  of  January,  which  was  the  first  Monday.  Its  four  weeks 
session  would  end  on  the  thirty-first  day  of  the  month.  But 
instead  of  sitting  continuously,  except  Sundays,  until  that 
date,  it  sat  until  the  twentieth  day  of  the  month,  leaving 
ten  days  excluding  Sunday  of  the  time  yet  to  come,  when  it 
adjourned  until  Monday,  the  3d  day  of  March.  We  sup- 
pose that  the  point  on  which  the  case  must  turn  is,  whether 
or  not  the  court  had  the  power  thus  to  adjourn,  and  to  meet 
again  on  the  day  to  which  it  adjourned,  and  continue  in  ses- 
sion until  it  had  completed  the  four  weeks.  If  it  had,  then 
we  think,  as  we  have  already  said;  that  the  grand  jury  might 
legally  meet  in  connection  with  it,  and  remain  in  session,  if 
the  court  could  continue  in  session  so  long,  for  ten  days 
during  that  month,  the  month  of  March.  It  is  provided  by 
the  statute  organizing  said  criminal  court,  3  Ind.  Stat.  178, 
sec.  I,  that  said  court  shall,  ''  in  all  things  not  otherwise  pro- 
vided by  law,  be  governed  by  the  law  in  force  in  regard  lo 
circuit  courts."  It  is  provided  by  the  act  of  February  12th, 
i855,2G.&H.  n,  "that  if  at  the  close  of  any  term  of  the  cir- 
cuit court  of  any  county,  or  when  it  shall  become  necessary  or 
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proper  for  said  court  to  adjourn  from  any  cause,  the 
business  pending  therein  shall  not  be  finished,  it  shall  be  law- 
ful for  such  court  to  adjourn  until  some  other  certain  time, 
to  be  specified  in  the  adjourning  order,  of  which  public  notice 
shall  be  given  in  some  manner,  to  be  specified  by  said  court, 
and  at  such  time,  such  court  shall  meet  and  continue  in  ses- 
sion so  long  as  the  business  shall  require,  and  such  adjourned 
term  shall  be  deemed  a  part  of  the  regular  term  of  such 
court,"  The  court,  when  it  adjourned  on  the  20th  of 
January,  1873,  provided  for  giving  notice  of  the  adjourned 
term.  When  the  court  reconvened  on  the  3d  day  of 
March,  and  the  grand  jury  reappeared,  they  might,  as  they 
had  not  sat  during  that  month  for  any  time,  legally  be  iii 
session  for  ten  days  in  that  month,  and  find  and  return  the 
indictment  on  the  8th  day  of  March,  1873,  the  day  on 
which  it  was  found  and  returned.  Conceding  that  the  court, 
at  the  adjourned  session,  could  only  sit  so  long  as  to  fill  out 
the  four  weeks  which  fix  the  length  of  its  term,  which  we  do 
not  decide,  and  still  the  court  had  not  at  that  time,  including 
both  sittings,  been  in  session  for  the  full  term  of  four  weeks. 
But  it  is  contended  that  if  the  court  could  adjourn, 
the  record  does  not  show  that  any  of  the  conditions  existed, 
upon  the  happening  of  which  the  court  had  the  right  to 
adjourn.  If,  in  any  case,  this  court  would  go  into  an  inquiry 
on  this  subject,  it  need  not  do  so  in  this,  for  the  reason  that 
nothing  appears  on  the  subject,  and  we  must,  in  this  as  in 
every  other  such  case,  presume  in  favor  of  the  action  of  the 
criminal  court.  It  does  not  appear  in  the  order  of  adjourn- 
ment for  what  reason  the  court  adjourned,  and  although  the 
court  ordered  notice  of  the  adjourned  term  to  be  given,  it 
does  not  appear  that  it  was  given.  It  was  decided  by  this 
court,  in  Cosily  v.  The  State^  32  Ind.  62,  that  the  reason  for 
the  adjournment  to  a  day,  in  vacation,  need  not  be  stated ; 
that  the  act  only  requires  it  in  adjournment  to  the  next 
regular  term,  and  that  as  to  adjournments  to  the  next  regular 
term,  whether  the  reason  stated  be  sufficient  or  not,  it  could 
not  injuriously  affect  suitors,  by  putting  it  out  of  the  power 
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of  the  court,  at  the  next  regular  term,  to  proceed  with  the 
business,  which  ought  previously  to  have  been  done.  If  the 
defendant  in  this  case  could  raise  the  question  as  to  whether 
the  notice  of  the  adjourned  term  was  given  or  not,  she  ought 
to  have  made  the  objection  in  the  criminal  court,  and  cannot 
raise  the  question  here  for  the  first  time,  especially  as  the 
record  is  silent  on  the  subject  as  to  whether  the  notice  was 
given  or  not  The  case  of  Casify  v.  T/ie  State^  supra^  related 
to  an  order  of  adjournment  to  a  day  in  vacation,  and  not  to 
an  adjournment  to  the  next  regular  term,  and  the  ruling  in 
that  case  was.  in  effect,  the  overruling  of  the  cases  of  Shiel 
V.  Maffett^  17  Ind.  316,  Slaughter  v.  Gregory^  16  Ind.  250^ 
and  any  other  cases  which  hold  that  in  the  order  of  the 
court  adjourning  to  a  day  in  vacation,  the  reason  for  the 
adjournment  must  be  stated,  and  we  regard  them  as  over* 
ruled. 
The  judgment  is  affirmed,  with  costs. 
y.  H.  Stotsenburg^  for  appellant 
y.  C*  Denny ^  Attorney  General,  for  the  State. 


,^4  63S'  Campbell  et  al.  v.  Routt,  Administrator. 
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1 148   456]  Flsadimg. — Counter- Claim, — Written  Instrument, — ^Where  a  written  contract 

di64  fissi  is  set  out  in  a  complaint  and  is  the  fonndation  of  the  action,  the  defendant, 

in  setting  up  a  counter-claim  against  the  plaintiff  upon  the  same  contract,  and 
seeking  a  judgment  thereon  in  his  own  favor,  must  set  out  in  his  own  plead- 
ing the  original  or  a  copy  of  the  contract. 
Same. — Answer  in  Bar, — Ccunter-Oaim^ — No  single  pleading  can  be  made  to 
perform  the  double  function  of  alleging  matter  in  bar  of  an  action  broo^^t  \si 
one  party,  and  at  the  same  time  set  up  a  cause  of  action  in  favor  of  the 
adverse  party. 
Samb. — CounteT'Claim. — If  a  pleading  alleges  facts  aridng  out  of,  or  connected 
with,  the  plaintiff's  cause  of  action,  as  the  foundation  of  a  daim  in  favor  of  the 
defendant  against  the  plaintifl^  and  claims  a  judgment  against  the  plaintiff  for 
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damages,  or  claims  other  affirmative  relief,  the  pleading  must  be  regarded 
as  a  couater-daim,  and  nothing  else. 

Same. — FaUmrt  to  Demur. — A  counter-claim  is  a  complaint,  within  the  spirit 
and  intent  of  the  statute  providing  that  the  objection  that  a  complaint  does 
not  state  iacts  sufficient  to  constitute  a  cause  of  action  is  not  waived  by  a  fail- 
ure to  demur  thereto. 

Same. — ^A  counter-claim,  like  any  other  pleading,  should  be  good  by  itself  with- 
out aid  from  other  pleadings  in  the  cause  or  exhibits  contained  therein, 
where  such  exhibits  are  in  no  manner  adopted  and  made  a  part  of  such 
counter-claim. 

Same. — Demurrer, — ^That  a  pleading  does  not  "state  facts  sufficient  to  bar  the 
action,"  and  that  it  does  not  <<  state  facts  enough  for  a  counter-claim,''  are  not 
grounds  of  demurrer  known  to  the  statute. 

APPEAL  from  the  Sullivan  Circuit  Court. 

WoRDEN,  J. — ^This*  was  an  action  to  review  the  proceed- 
ings and  judgment  in  a  cause  in  that  court,  wherein  the  appel- 
lants were  plaintifisi  and  the  appellee  was  defendant,  judg- 
ment having  been  rendered  for  the  appellee  for  the  sum  of  one 
hundred  and  ten  dollars  on  a  counter-claim  by  him  pleaded 
The  review  was  sought  on  the  ground  of  error  of  law  appear- 
ing in  the  proceedings  and  judgment,  in  overruling  a  demur- 
rer to  the  counter-claim,  and  in  rendering  judgment  for  the 
defendant  thereon.  Demurrer  sustained  to  the  complaint  for 
review,  exception,  and  final  judgment  for  the  defendant* 

The  original  action  was  brought  by  the  appellants  agaiitst 
John  I.  Milam,  but,  pending  the  proceedings,  he  died,  and 
his  administrator  was  substituted. 

The  complaint  in  the  original  action  alleged,  in  substance, 
that  on  November  22d,  1862,  the  plaintifis  and  defendants 
therein  entered  into  a  written  contract,  a  copy  of  which  was 
set  out,  whereby  the  defendant  agreed  to  sell  and  deliver  to 
the  plaintiffs,  at  Washington,  Daviess  county,  on  or  before 
March  15  th,  1863,  twenty-nine  thousand  pounds  of  tobacco, 
of  the  quality  therein  described,  to  be  prized  in  good  order; 
for  which  the  plaintiffs  agreed  to  pay  at  the  rate  of  thirteen 
dollars  per  hundred. 

That,  although  the  plaintiffs  had  paid  one  thousand  and 
fifty  dollars  on  the  contract,  the  defendant  had  not  delivered 
the  tobacco  or  any  part  thereof 
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The  counter-claim  admits  the  execution  of  the  written 
contract  mentioned  in  the  complaint  therein,  but  alleges  that 
after  its  execution,  viz.,  on  March  ist,  1863,  Peter  A.  Camp- 
bell, one  of  the  plaintiffs  therein,  agreed  that  the  time  for 
delivering  the  tobacco  should  be  extended  until  May  ist, 
1863,  and  informed  the  defendant  that  he  would  probably 
want  the  tobacco  delivered  at  Mitchell,  in  the  county  of 
Lawrence,  instead  of  the  place  mentioned  in  the  written 
contract,  and  directed  the  defendant  to  hold  the  same,  prom- 
ising to  let  him  know,  within  a  few  days,  when  and  where 
he  would  want  it  delivered ;  and  at  the  same  time  Peter  A. 
agreed  to  send  an  inspector  into  Greene  county,  where  the 
tobacco  was  to  be  prized,  to  superintend  the  prizing  tliereof, 
and  the  tobacco  was  not  to  be  prized  or  delivered  until 
such  inspector  should  come  to  superintend  the  prizing 
thereof. 

That  said  Peter  A.  never  at  any  time  informed  the  defend- 
ant when  or  where  he  wanted  the  tobacco  delivered,  nor  did 
he  send  an  inspector  to  superintend  the  prizing  thereof,  but 
wholly  failed  to  do  so. 

That  the  defendant  had  a  sufficient  quantity  of  the  requi- 
site quality  of  tobacco  prepared,  ready  to  deliver  at  any 
time  and  place  that  said  Peter  A.  might  have  designated  in 
pursuance  of  the  above  mentioned  arrangement ;  that  if  the 
subsequent  arrangement  had  not  been  made,  he  would  have 
delivered  the  tobacco  as  provided  for  in  the  original  con- 
tract ;  that  the  defendant  was,  at  all  times,  from  March  ist 
to  June  isth,  1863,  ready  to  deliver  the  tobacco,  on  which 
last  mentioned  day  the  said  Peter  A.  declined  and  refused 
to  receive  the  tobacco  at  all ;  that  on  the  day  of  such  refu- 
sal tobacco  was  only  worth  six  dollars  per  hundred  pounds; 
wherefore  the  defendant  was  damaged  in  the  sum  of  two 
thousand  and  thirty  dollars.  Judgment  was  prayed  for  nine 
hundred  and  eighty  dollars. 

This  paragraph  was  demurred  to  on  the  double  ground 
that  it  did  not  state  facts  sufficient  to  bar  the  action,  and 
that  it  did  not  "state  facts  enough  fbr  a  counter-claim.'* 
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The  demurrer  having  been  overruled,  issue  was  taken  on 
the  pleading,  and  the  cause  was  tried  by  the  court,  resulting 
in  a  finding  and  judgment  for  the  defendant  as  above 
stated. 

It  is  objected,  among  other  things,  that  the  counter-claim 
was  bad,  because  it  did  not  set  out  a  copy  of  the  original 
written  contract,  which  had  been  thus  changed  by  parol  as 
to  the  time  for  the  delivery  of  the  tobacco.  We  are  not 
referred  to  any  authorities  upon  this  point,  nor  are  we 
advised  that  the  question  has  been  passed  upon  by  this 
court. 

We  have  seen  that  the  written  contract  was  set  out  by 
copy  in  the  complaint.  It  thus  became  a  part  of  the  plain- 
tiffs' pleadings.  It  is  quite  clear  that  the  foundation  of  the 
*counter-claim  attempted  to  be  pleaded  was  the  written  (Con- 
tract as  alleged  to  have  been  modified  by  parol ;  and  that, 
leaving  out  of  view  the  written  contract,  the  pleading  failed 
to  aver  facts  sufficient  to  justify  a  recovery  thereon. 

The  question  is  presented  whether,  where  a  written  con- 
tract is  set  out  in  a  complaint,  being  the  foundation  of  the 
action,  the  defendant  in  setting  up  a  counter-claim  against 
the  plaintif!)  upon  the  same  contract,  seeking  a  judgment 
thereon  in  his  own  favor,  must  set  out  in  his  own  pleading 
the  original  or  a  copy  of  the  contract. 

A  counter-claim  is  defined  by  our  statute  to  be  "any  mat- 
ter arising  out  of,  or  connected  with  the  cause  of  action, 
which  might  be  the  subject  of  an  action  in  favor  of  the 
defendant,  or  which  would  tend  to  reduce  the  plaintiff's 
claim  or  demand  for  damages."  2  G.  &  H.  91,.  sec.  59.  As 
thus  defined,  counter-claims  may  be  divided  into  two  classes, 
though  in  both  they  must  arise  out  of,  or  be  connected  with,*, 
the  cause  of  action,  viz.:  I 

I  I.  Such  as  are  based  upon  matters  that  may  be  the  sub- 
ject of  an  action  in  favor  of  the  defendant  against  the  plain- 
tiff. 

2.  Such  as  embrace  matters  that  go  merely  in  mitigation 
of  damages. 
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It  may  be  remarked,  in  passing,  that  by  the  New  York 
code,  counter-claims  have  a  definition  differing  in  some 
respects  from  that  given  by  ours^  Note  /to  2  G.  & H. 
91.     Vasscarv.  Livingston^  13  N.  Y.  248. 

A  counter-claim  of  the  first  class,  as  above  divided,  though 
classed  as  an  answer  (2  G.  &  H.  88),  is  evidently,  like  a 
set-of!)  in  the  nature  and  performs  the  office  of  a  complaint; 
and  it  must  allege  facts  sufficient  to  entitle  the  defendant, 
who  is  really  a  plaintiff  so  far  as  the  counter-claim  is  con- 
cerned, to  recover  a  judgment  against  the  plaintiff)  or  it  will 
be  subject  to  demurrer.  It  is  provided  by  statute,  in  rela- 
tion to  this  class  of  counter-claims,  that  the  dismissal  of  the 
original  action  shall  not  have  the  effect  of  dismissing  the 
counter-claim,  but  the  defendant  has  the  right  to  proceed  to 
the  trial  thereof.    2  G.  &  H.  217,  sec.  365. 

A  set-off  or  a  counter-claim  is  expressly  declared  to  be 
within  the  meaning  of  our  statute  requiring  that  when  any 
pleading  is  founded  on  a  written  instrument,  the  original  or 
a  copy  thereof  must  be  filed  with  the  pleading.  2  G.  &  H. 
104,  sec.  78. 

This  statute  cannot  be  construed  to  have  reference  to  cases 
merely  where  the  contract  should  not  be  made  a  part  of  the 
complaint  by  original  or  copy,  because  the  counter-claim 
must  arise  out  of,  or  be  connected  with,  the  cause  of  action, 
and  in  all  cases  where  a  written  contract  is  the  foundation  of 
the  action,  the  original  or  a  copy  of  the  contract  must  be 
made  a  part  of  the  complaint.  The  statute  is  imperative  that 
when  a  counter-claim  is  founded  on  a  written  instrument,  the 
original  or  a  copy  thereof  must  be  filed  with  the  pleading. 

To  hold  that  the  written  instrument  or  a  copy  thereof 
might  be  dispensed  with  in  a  counter-claim,  because  the 
instrument  has  been  filed  with  the  original  complaint,  would 
be  in  plain  violation  of  the  statute. 

Keeping  in  view  these  statutory  provisions,  and  consider- 
ing that  the  counter-claim  pleaded  attempted  to  set  up  a 
cause  of  action  in  favor  of  the  defendant  against  the  plain- 
tiffs, founded  on  the  written  contract,  we  are  of  opinion  that 
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the  pleading  was  defective  in  not  making  the  original  or  a 
copy  of  the  contract  a  part  of  the  pleading. 

It  is  suggestedthat  the  pleading  may  have  alleged  sufficient 
facts  to  bar  the  plaintiffs'  action,  and  yet  not  sufficient  to 
maintain  an  action  by  the  defendant  against  the  plaintiffs ; 
and  we  suppose  it  was  with  a  view  to  save  any  question 
that  might  arise  in  this  respect,  that  the  double  ground  of 
demurrer,  before  mentioned,  was  assigned.  We  are  of  opin- 
ion, however,  that  no  single  pleading  can  be  m^de  to  per- 
form the  double  function  of  alleging  matter  in  bar  of  an 
action  brought  by  one  party,  and  at  the  same  time  of  setting 
up  a  cause  of  action  in  favor  of  the  other.  This  would  con- 
found all  our  ideas  of  the  office  and  purpose  of  pleading, 
and  destroy  the  order,  harmony,  and  practical  usefulness  of 
the  system.  The  statement  of  a  defence  to  an  action  is  one 
thing.  The  statement  of  a  cause  of  action  in  favor  of  the 
defendant  against  the  plaintiff  in  that  action  is  another  and 
very  different  thing.  Whether  the  pleading  in  any  given 
case  is  one  thing  or  the  other  must  be  determined  from  the 
character  of  the  pleading  and  the  averments  thereof,  but 
it  cannot  be  both.  Noc  can  it  assume  a  protean  charac- 
ter, and  be  one  thing  or  the  other  as  the  varying  circum- 
stances in  the  progress  of  a  cause  may  make  it  best  sub- 
serve the  interests  of  one  or  the  other  of  the  parties. 

If  the  pleading  alleges  facts  arising  out  of,  or  connected 
with,  the  cause  of  actioi)^  as  the  foundation  of  a  claim  in 
favor  of  the  defendant  against  the  plaintiff,  and  claims  a 
judgment  for  damages  in  favor  of  the  defendant  against 
the  plaintiff)  or  for  other  affirmative  relief,  the  pleading 
must  be  regarded  as  a  counter-claim  and  nothing  else. 
The  pleading  in  question  here  was  a  counter-claim,  and 
not  an  answer  in  bar  of  the  plaintiffs'  action.  It  was  a 
counter-claim  attempting  to  set  up  a  cause  of  action  in 
favor  of  the  defendant  against  the  plaintiffs,  and  not  mat- 
ter in  mitigation  of  the  plaintiffs'  damages.  It  was  so 
regarded  by  the  court  below,  being  the  only  foundation 
of  the  judgment  rendered  in  favor  of  the  defendant  against 
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the  plaintiffs.  Such  a  counter-claim  must  state  &cts  suffi- 
cient to  constitute  a  cause  of  action  in  favor  of  the  defend- 
ant against  the  plaintiff,  or  it  will  be  subject  to  a  demur- 
rer. 

This  brings  us  to  the  consideration  of  the  causes  assigned 
for  the  demurrer. 

The  first  may  be  disregarded  as  inapplicable  to  the 
pleading,  which  was  not  in  bar  of  the  action.  The  sec- 
ond, that  the  pleading  did  not  "  state  facts  enough  for  a 
counter-claim/'  is  one  not  known  to  the  statute,  and  should 
perhaps  be  regarded  as  not  raising  any  question  as  to  the 
validity  of  the  pleading.  Lane  v.  The  State,  J  Ind.  426; 
Tenbrook  v.  Brawn,  17  Ind.  410.  The  cause  of  demurrer 
should  have  been,  that  the  pleading  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  A  demurrer  to  a 
complaint  assigning  for  cause,  that  it  did  not  state  facts 
sufficient  for  a  complaint,  would  seem,  under  the  statute 
and  the  rulings  thereon,  to  be  insufficient,  but  it  would  be 
quite  as  appropriate  as  a  demurrer  to  a  counter-claim  because 
it  did  not  state  facts  enough  for  a  counter-claim.  But 
whether  any  cause  of  demurrer  was  well  assigned  or  not,  the 
question  of  the  sufficiency  of  the  pleading,  regarding  it  as  a 
counter-claim,  is  before  us.  The  objection,  that  a  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
is  not  waived  by  a  failure  to  demur  thereto.  2  G.  &  H.  81, 
sec.  54.  A  counter-claim  of  the  character  of  that  under 
consideration  is  a  complaint  within  the  spirit  and  intent  of 
the  statute.  The  complaint  for  review  assigns  for  error,  in 
the  proceedings  sought  to  be  reviewed,  among  other  things, 
the  rendering  of  judgment  for  the  defendant  for  one  hun- 
dred and  ten  dollars  on  his  counter-claim ;  and  also  that  the 
counter-claim  does  not  state  facts  sufficient  to  sustain  the 
judgment.  These  assignments  are  sufficient  to  question  the 
sufficiency  of  the  facts  set  up  in  the  counter-claim.  The 
counter-claim,  regarded  as  a  complaint,  is  clearly  defective 
for  the  want  of  a  statement  of  sufficient  facts.  It  not  only 
does  not  contain  the  original  or  a  copy  of  the  written  con* 
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tract,  but  it  does  not  in  any  manner  adopt  and  make  a  part 
thereof  the  copy  set  out  in  the  original  complaint ;  nor  does 
it  contain  averments  that  embody  the  substance  of  the  writ- 
ten contract  and  make  it  the  foundation  of  the  pleading.  It 
admits,  to  be  sure,  the  execution  of  the  contract  mentioned 
in  the  complaint,  but  that  admission  does  not  make  the  con- 
tract a  part  of  the  pleading,  for  the  purpose  of  making  it  the 
foundation  of  the  counter-claim.  Reference  would  still  have 
to  be  made  to  the  complaint  to  ascertain  what  contract  was 
admitted  to  have  been  executed,  and  the  terms  thereof.  A 
counter-claim,  like  other  pleading,  should  be  good  by  itself 
without  aid  from  other  pleadings  in  the  cause,  or  from  exhib- 
its contained  therein,  where  such  exhibits  are  in  no  manner 
adopted  and  made  a  part  of  such  counter-claim. 

Without  the  written  contract,  as  we  have  seen,  the  plead- 
ing was  radically  defective. 

This  case  differs  from  that  of  Train  v.  Gridley^  36^ 
Ind.  241,  as  in  that  case  the  error  complained  of  was  waived! 
by  a  failure  to  except 

Here,  as  has  already  been  stated,  the  failure  to  demur  to- 
the  pleading  was  not  a  waiver  of  the  objection  that  it  did  not 
state  facts  sufficient,  etc.  We  quote  the  following  passage 
from  the  opinion  in  the  case  above  cited,  p.  248 : 

"  It  seems  to  be  settled  by  authority  and  on  principle,  that 
a  judgment  cannot  be  reviewed  for  error  of  law  appearing  in 
the  proceedings  and  judgment,  unless  there  was  an  objection 
and  exception  to  the  ruling  of  the  court,  which  is  sought  to 
be  reviewed,  where  the  question  would  be  waived  where: 
there  was  no  exception.  But  this  rule  would  [not]  apply 
where  there  was  no  waiver."  By  a  typographical  error,  or 
perhaps  by  an  inadvertent  omission  in  the  manuscript  opin- 
ion, the  negative  word  "  not "  is  left  out  of  the  last  clause  in 
the  paragraph  quoted,  in  the  volume  from  which  we  quote, 
but  we  have  supplied  the  omission  in  the  quotation,  in  accor« 
dance  with  the  evident  meaning  as  gathered  from  the  con- 
text. 

Vol.  XLIL— 27 
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We  are  of  opinion*  for  the  foregoing  reasond,  that  the 
demurrer  to  the  complaint  for  review  should  have  been  over- 
ruled. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  proceed 
in  accordance  with  this  opinion. 

y.  M.  Allen  and  W.  Mack,  for  appellants. 


Stone  v.  The  State. 

New  Tkxal. — Motion. — Instructions  to  Jury, — The  statement  as  a  cause  in  a 
motion  for  a  new  trial  in  a  criminal  action,  that  the  court  misdirected  the  joiy 
in  a  material  matter  of  law  (the  attention  of  the  court  not  being  directed  to 
the  objectionable  instruction,  and  no  exception  being  taken  to  the  instrnctioDS, 
the  charge  to  the  jury  consisting  of  several  distinct  propositions),  is  too  Tigvc 
and  uncertain  to  raise  any  question. 

APPEAL  from  the  Warrick  Circuit  Court. 

OsBORN,  C.  J. — ^The  appellant  was  indicted  for  an  assault 
and  battery  with  attempt  to  commit  a  rape.  He  pleaded 
not  guilty,  was  tried  by  a  jury,  found  not  guilty  of  the 
attempt  to  commit  a  rape,  and  guilty  of  the  assault  and 
battery,  and  the  jury  assessed  his  fine  at  seven  hundred 
dollars,  and  over  a  motion  for  a  new  trial,  judgment  was  ren- 
dered against  him  on  the  verdict. 

The  reasons  for  a  new  trial  stated  in  the  motion  are: 

The  said  verdict  is  contrary  to  law. 

The  said  verdict  is  not  supported  by  sufficient  evidence. 

The  fine  is  excessive. 

The  court  misdirected  the  jury  in  a  material  matter  of 
law. 

The  error  assigned  is,  that  the  court  erred  in  overruling 
the  appellant's  motion  for  a  new  trial. 

The  appellant  makes  but  one  point  for  the  reversal  of  the 
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cause,  and  that  is  an  alleged  erroneous  charge  to  the  jury. 
There  was  no  exception  to  the  charge,  and  we  cannot 
review  it.  If  a  defendant  in  a  criminal  case  wishes  to  have 
a  question  reviewed  in  this  court,  he  must  except  to  the  rul- 
ing of  the  court  below  at  the  time  of  the  decision.  Horn- 
bcrger  v.  The  State,  5  Ind.  300 ;  Wheeler  v.  The  StatCy  8  Ind. 
113;  Leyner  v.  The  State,  8  Ind.  490. 

The  reason  assigned,  that  the  court  misdirected  the  jury 
in  a  material  matter,  without  in  some  manner  directing  the 
attention  of  the  court  to  the  objectionable  charge,  where  no 
exceptions  had  been  taken  to  the  instructions,  was  too  vague 
and  uncertain  to  raise  any  question.  The  charge  of  the 
court  consisted  of  several  distinct  propositions.  The  motion 
did  not  include  the  whole  charge. 

We  have,  however,  considered  the  instruction  complained 
of,  in  connection  with  the  evidence  and  the  second  reason 
for  a  new  trial,  that  the  verdict  was  not  supported  by  suffi- 
cient evidence,  for  the  purpose  of  determining  whether  it 
operated  to  the  prejudice  of  the  appellant  with  the  jury, 
and  we  are  satisfied  that  it  did  not.  We  think  the  case 
was  fairly  presented  to  the  jury,  and  that  their  verdict  was 
fully  sustained  by  the  evidence.  Nor  do  we  think  the  fine 
excessive.  The  counsel  for  the  appellant  say:  "No  harm 
was  done  her,  yet  the  defendant,  by  the  action  of  the  jury, 
was  fined  in  a  large  sum  of  money.  The  result  of  the  trial 
seems  to  indicate  considerable  feeling  against  the  defendant" 
The  testimony  of  the  girl  upon  whom  the  assault  was  com- 
mitted, if  believed,  was  calculated  to  excite,  not  only  a  con- 
siderable feeling,  but  a  good  deal  of  indignation  against 
him.  Judging  from  the  verdict,  the  jury  did  believe  her. 
Under  pretence  of  taking  her  to  a  dance,  she  had  been  taken 
to  a  house  from  which  the  family  were  temporarily  absent, 
and  there,  he  and  his  co-defendant,  by  threats  and  persua- 
sions, had  endeavored  to  persuade  her  to  yield  to  their 
embraces  and  gratify  their  lusts,  and  when  they  committed 
the  assault  she  cried  and  screamed  until  they  desisted.  A 
neighbor  who  found  her  in  the  house  with  them  heard  her 
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crying  and  declaring  that  she  would  not  stay  there,  when 

he  was  seventy  or  eighty  yards  from  the  house.    To  this 

neighbor  the  appellant  stated  what  his  purpose  had  been, 

and  that  he  had  been  mistaken  about  the  character  of  the 

girl.    The  experiment,  it  is  true,  is  an  expensive  one,  but  it 

may  be  useful  to  the  appellant    With  the  evidence  before 

us,  we  cannot  say  that  the  fine  is  excessive. 

The  judgment  of  the  Warrick  Circuit  Court  is  affirmed, 

with  costs. 

C  Denby  and  /.  S.  Moore,  for  appellant 

y.  C.  Denny   Attorney  General,  and  A.  Z.  Robinson,  for 

the  State. 
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JIJ  1^  Criminal  lacw.^Fomur  AcgttUiai,^Spedal  Flea. — To  an  indictment  for 

-■         I  marder  in  the  first  degree  for  the  killing  of  A.,  the  defendant  entered  a  spedd 

•150  986[  plea  in  bar,  wherein  she  alleged  that  she  had  been  indicted  for  murder  in  th': 

I  ^   ^1  ^^  degree  for  killing  one  B. ;  that  sbe  had  been  tried  by  a  jury  upon  said 

'  indictment  for  the  killing  of  B,,  after  having  taken  issue  thereon  by  a  plea  of 

not  guilty  as  charged  therein ;  and  that  upon  such  trial  she  was  found  guilty 
of  murder  in  the  second  degree,  and  sentenced  to  the  state  prison  for  life;  by 
which  finding  and  judgment  she  was  acquitted  of  the  charge  of  murder  in  ths 
first  degree  as  charged  in  said  indictment;  and  the  crime  charged  in  said 
indictment,  for  which  she  was  tried  and  acquitted,  "  was  and  is  identical 
in  all  its  parts,  incidents,  and  circumstances,  with  the  crime  charged  in  ths 
indictment  for  the  killing  of "  A.;  "that  the  evidence  whereby  alone  the 
State  will  attempt  to  prove  the  indictment  in  this  cause  is  the  same  and 
nowise  different  from  that  employed  and  produced  upon  the  trial  of  the  indict- 
ment on  which  she  was  acquitted  of  murder  in  the  first  d^iree;  and  this 
*  she  is  ready  to  verify,"  etc. 

Ileldf  that  the  plea  was  good. 

Held,  also,  that  the  plea  stated  in  effect  that  the  same  act  caused  the  death  of 
A.  and  B.,  and  if  the  same  act  resulted  in  the  death  of  both,  there  was  bat 
one  crime!. 
Held,  also,  that  it  was  not  necessary  that  the  plea  should  show  that  A.  and  B. 
were  one  and  the  same  pexvon. 
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Murder. — AcquUtaL — If  upon  an  indictment  for  murder  in  the  first  degree,  the 
defendant  is  found  guilty  of  an  inferior  grade  of  homicide,  without  saying 
any  thing  as  to  the  higher  grade,  the  finding  is  by  implication  an  acquittal  of 
the  higher  grade. 

Same. — Killing^  of  two  Persons  by  the  Same  Aci, — ^Where  two  or  more  persons 
are  killed  by  the  same  act^  the  State  cannot  indict  the  guilty  party  for  killing 
one  of  the  persons  and  after  a  conviction  or  acquittal  indict  him  for  killing 
the  ctiier. 

Pleading. — PUa  of  Not  CmUy^-^^edal  /Yfa.— The  privilege  given  by  statute 
(2  G.  &  H.  413,  sec  97),  that  in  all  criminal  prosecutions  the  defendant  may 
plead  the  general  issue  orally,  and  under  it  every  matter  of  defence  may  be 
proved,  does  not  take  away  from  him  the  right  to  plead  spedally  any  defence 
which  before  that  enactment  might  have  been  specially  pleaded. 

Same. — Special  Plea  in  Bar, — Ttial. — A  defendant  in  a  criminal  prosecution 
may  plead  specially  a  former  acquittal  or  a  former  conviction  in  bar,  and  have 
the  issue  or  issues  joined  on  such  plea  tried  separately  and  apart  from  the  ques- 
tion of  the  guilt  or  innocence  of  die  crime  charged  in  the  pending  indictment. 

Same. — ^If  the  issue  or  issues  joined  upon  a  plea  of  former  acquittal  or  convic- 
tion are  found  against  the  defendant,  he  may  still  enter  a  plea  of  not  guilty* 

Sams. — jfudgment. — The  judgment  npon  a  plea  of  former  acquittal  or  con- 
viction, when  the  issues  have  been  found  against  the  defendant,  is  that  he 
.answer  over. 

Same. — ^Upon  the  general  issue  only  can  a  defendant  in  a  criminal  prose- 
cution be  found  guilty  and  subjected  to  the  penalty  of  the  law. 

Same. — It  b  optional  with  a  defendant  in  a  criminal  prosecution  whether  he 
will  plead  a  former  acquittal  or  conviction  specially,  or  give  the  same  in 
evidence  under  the  plea  of  not  guilty. 

Same. — Practice. — Demurrer, — The  rule  that  it  is  not  an  available  error 
that  a  demurrer  has  been  sustained  to  a  pleading,  when  there  is  another 
pleading  under  which  the  same  evidence  is  admissible,  is  not  applicable  in 
criminal  cases. 

Same. — Demurrer. — In  determining  the  sufficiency  of  a  plea  of  former  acquit- 
tal or  conviction,  to  which  a  demurrer  has  been  sustained,  the  court  can- 
not regard  the  evidence  that  was  afterward  given  on  the  trial  of  the  cause 
upon  a  plea  of  not  guilty. 

Instructions. — Exculpatory  Pactt.'^Qn,  the  trial  of  a  criminal  cause,  it  was 
error  to  instruct  the  jury,  that  if  there  were  other  facts  not  before  them, 
which  were  exculpatory  in  their  character,  and  they  could  have  been 
proved  by  the  defendant  but  were  not,  the  jury  might  consider  sucli  failure 
with  the  other  circumstances  offered  to  show  the  guilt  of  the  defendant. 

Same. — ^The  jury  were  instructed  as  follows :  "  Remember  that  you  are  each 
responsible  for  the  verdict  you  shall  render,  not  forgetting,  however,  that 
no  man  can  safely  consider  himself  infallible,  that  no  number  of  minds  can 
agree  upon  a  multitude  of  facts,  such  as  this  case  presents,  without  some 
yielding  of  the  judgment  of  individuals  upon  the  evidence,  some  deference 
to  die  opinien  &(  others,  wilhont  what  seme  might  call  compromise  of  dif- 
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ferent  views.  No  man  who  is  unwilling  to  do  this  within  reasonable  lim- 
its, and  without  a  sacrifice  of  conscience,  ought  to  have  a  place  io  the  jury 
box  or  be  a  member  of  any  delifaeraliTe  body/' 

Held,  where  the  indictment  was  for  murder  in  the  fiist  degree,  and  the  evidence 
was  all  circumstantial  and  tended  to  prove  murder  in  the  first  degree  only, 
and  there  was  a  verdict  of  guilty  of  murder  in  the  second  degree,  with  a 
recommendation  to  executive  clemency,  that  the  charge  was  erroneous. 

New  iKiM^-^Effect  pf  GranHng  a  New  Tria/.^Thc  legal  cflfect  of  granting 
the  appellant  in  this  cause  a  new  trial  must  be  decided  by  the  court  bdow 
before  it  can  properly  be  passed  upon  by  the  Supreme  Court. 

Statute  Const&ued. — Technicai  £rror»' — ^To  deprive  a  defendant  iu  a  crim- 
inal prosecution  of  the  right  to  plead  a  former  acquittal  or  conviction  by  a 
special  plea,  and  to  have  the  issue  thus  tendered  tried  first,,  and,  if  found 
against  him,  to  have  another  jury  try  the  issue  on  a  plea  of  not  gmlty,  is 
not  a  technical  error  within  the  meaning  of  sec.  i6o,  2  G.  &  H.  427. 

Instructions. — Effect  ^-^Although  the  jury  in  criminal  causes  are  made  the 
judges  of  the  law  as  well  as  of  the  facts*  the  charge  of  the  court  is  ist* 
sumed  Io  control  their  minds  to  some  extent ;  and  when  the  court  has  mis- 
directed the  jury  in  a  material  matter  of  law,  such  misdirection  is  agroond 
for  a  new  tiial. 

Same. — ^Where,  from  the  whole  case^  it  appears  that  the  jury  might  have  ren- 
dered a  different  verdict,  it  may  well  be  considered  that  an  enoneons 
instruction  leading  to  the  verdict  influenced  them,  and  is  good  ground  for 
a  new  trial. 

To  that  part  of  the  original  opinion  holding  that  the  special  plea  of  the 
defendant  was  good,  that  the  averments  therein  were  sufficient  to  show  that 
the  two  homicides  were  caused  by  the  same  act,  Osborn,.  C.  J.,  on  peti!ioQ 
for   a  rehearing,  dissented. 

APPEAL  from  the  Boone  Circuit  G)urt. 

Downey,  J. — ^This  was  an  indictment  for  murder  in  the 
first  degree  against  the  appellant,  and  Silas  Hartman,  and 
William  J.  Abrams,  found  and  returned  by  the  grand  jury 
in  the  Marion  Criminal  Court.  It  is  stated  that  the  grand 
jurors  of  the  county  of  Marion  and  State  of  Indiana,  impan- 
elled, charged,and  sworn  to  inquire  of  felonie&and  misdemean- 
ors committed  within  the  coimty  of  Marion,  in  said  State  of 
Indiana,  on  their  oath,  do  present,  charge,  and  iind^  that  Silas 
Hartman,  Nancy  E.  Clem,  and  William  J.  Abrams,  all  late 
of  said  county  and  State,  and  all  being  then  and  there  of 
sound  mind,  on  the  12th  day  of  September  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  sixty-eight,  at 
said  county  of  Marion  and  State  of  Indiana,  did^  with  force 
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and  arms,  unlawfully,  feloniously,  purposely,  and  with  pre- 
meditated malice,  make  an  assault  upon  one  Jacob  Young 
then  and  there  and  in  the  puUic  peace  being,  and  did  then 
and  there,  with  force  and  arms,  and  with  guns  and  pistols, 
and  with  leaden  balls,  shot,  and  slugs,  then  and  there  shot 
off  and  discharged  by  the  said  Silas  Hartman,  Nancy  E. 
Clem,  and  William  J.  Abrams,  from  said  guns  and  pistols, 
at  and  against  the  said  Jacob  Young,  him,  the  said  Jacob 
Young,  then  and  there,  unlawfully,  feloniously,  purposely, 
and  with  premeditated  malice,  touch,  strike,  bruise,  and  wound, 
then  and  there  and  thereby  giving  the  said  Jacob  Young, 
in  and  upon  the  head  of  him,  the  said  Jacob  Young,  one 
mortal  wound  of  the  length  of  two  inches  and  of  the  depth 
of  six  inches,  of  which  said  mortal  wound  the  said  Jacob 
Young  then  and  there  instantly  died.  And  so  the  jurors 
aforesaid,  on  their  oath  aforesaid,  do  say,  that  the  said  Silas 
Hartman,  Nancy  E.  Clem,  and  William  J.  Abrams,  the  said 
Jacob  Young,  then  and  there,  in  manner  and  form  aforesaid, 
unlawfully,  feloniously,  and  with  premeditated  malice,  did 
kill  and  murder,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  State  of  Indiana. 

A  change  of  the  venue  was  granted,  on  the  application  of 
the  defendant,  first  from  the  judge  of  the  criminal  court,  and 
then  from  the  county  of  Marion  to  the  county  of  Boone. 

The  defendant  pleaded  a  former  acquittal  on  another 
indictment  charging  her  with  the  same  crime.  The  State 
demurred  to  this  plea,  the  demurrer  was  sustained,  and  the 
defendant  excepted.  She  then  pleaded  not  guilty,  there  was  a 
trial  by  jury,  and  the  jury  failed  to  agree  upon  a  verdict  At  a 
subsequent  term  of  the  court,  there  was  a  second  trial  by  jury, 
which  resulted  in  a  verdict  of  guilty  of  murder  in  the  second 
degree,  the  jury  returning  with  their  verdict  the  following  rec- 
ommendation :  "  We,  the  jury,  who  have  this  day  made  our 
verdict  in  the  case  of  The  State  v.  Nancy  R  Clem,  rec- 
onmiend  her  to  the  clemency  of  the  executive  of  the  State 
in  her  behalf." 
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The  defendant  moved  the  court  for  a  new  trial,  her 
motion  was  overruled,  and  final  judgment,  of  imprison- 
ment for  life,  was  rendered  on  the  verdict  Two  errors  are 
assigned  in  this  court 

1.  The  sustaining  of  the  demurrer  to  the  plea  of  for- 
mer acquittal ;  and, 

2.  The  overruling  of  the  motion  for  a  new  trial. 

In  the  plea  of  former  acquittal,  the  defendant  alleges, 
that  heretofore,  on  the  20th  day  of  October,  1868,  in  the 
Marion  Criminal  Court,  the  grand  jury,  duly  impanelled, 
sworn,   and  charged,   etc.,   returned   into   open   court  an 
indictment,  charging  that  Silas  Hartman,  Nancy  £.  Clem, 
the  identical  person  now  defendant  in  this  action,  and  William 
J.  Abrams,  on  the  12th  day  of  September,  1868,  at,  etc.,  did, 
with  force  and  arms,  unlawfully,  feloniously,  purposely,  and 
with  premeditated  malice,  make  an  assault  upon  one  Nancy 
Jane  Young,  then  and  there  and  in  the  public  peace  being, 
and  did,  then  and  there,  with  force  and  arms,  and  with  guns 
and  pistols,  and  with  leaden  balls,  shot,  and  slugs,  then  and 
there  shot  off  and  discharged  by  the  said,  etc.,  from  the  said 
guns  and  pistols  aforesaid,  at  and  against  the  said  Nancy 
Jane  Young,  her  the  said  Nancy  Jane  Young,  then  and  there, 
unlawfully,   feloniously,  purposely,  and  with'  premeditated 
malice,  touch,  strike,  bruise  and  wound,  then  and  there  and 
thereby  giving  said  Nancy  Jane  Young,  in  and  upon  the 
head  of  her,  the  said  Nancy  Jane  Young,  one  mortal  wound 
of  the  length  of  two  inches,  and  of  the  depth  of  six  inches, 
of  which  said  mortal  wound  the  said  Nancy  Jane  Young, 
then  and  there  instantly  died.    And  so  the  jurors  aforesaid 
on  their  oath  aforesaid  do  say  and  find,  that  the  said  Silas 
Hartman,  Nancy  R  Clem,  and  William  J.  Abrams,  the  said 
Nancy  Jane  Young,  then  and  there  in  manner  and  form 
aforesaid,  unlawfully,  feloniously,  purposely,  and  with  pre- 
meditated malice,  did  kill  and  murder,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  State  of  Indiana.    And  she 
says  that  the  said  indictment  was  duly  signed  by  the  prose* 
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cuting  attorney,  etc.,  endorsed  by  the  foreman  of  the  grand 
jury  as  a  true  bill,  filed  in  open  court,  and  duly  recorded. 
And  afterward,  on  the  23d  day  of  October,  1 868,  etc.,  the 
defendant  having  been  arraigned  upon  said  indictment  and 
required  to  plead  thereto,  for  plea  thereto  then  and  there 
said,  that  she  was  not  guilty  as  charged  therein,  and  after- 
ward, on  the  9th  day  of  February,  1869,  etc.,  the  said  case 
being  called  in  said  court  for  trial,  the  parties  proceeded  to 
impanel  a  jury  to  try  the  same,  and  on  the  loth  day  of 
February,  1869,  etc.,  the  State  and  the  said  Nancy  E.  Clem 
having  elected  twelve  good  and  lawful  men,  resident  house- 
holders of  said  county  of  Marion,  the  same  were  duly 
impanelled  in  and  by  said  court,  and  sworn  upon  said  jury 
according  to  law,  and  the  said  parties  then  and  there  and 
thenceforward  proceeded  in  and  by  said  court  and  jury  to 
try  said  cause,  and  such  proceedings  were  then  and  there 
had  in  said  case,  that  afterward,  on  the  ist  day  of  March, 
1869,  etc.,  the  said  jury  returned  into  court  the  following 
verdict,  to  wit;  **We,  the  jury,  find  the  defendant  guilty 
of  murder  in  the  second  degree  as  charged  in  the  indict- 
ment, and  sentence  her  to  be  imprisoned  in  the  State's  prison 
during  life."  And  afterward,  on  the  29th  day  of  March, 
1869,  etc.,  the  said  court  rendered  judgment  upon  said 
verdict  against  the  said  defendant,  in  substance  and  effect  as 
follows :  It  is  therefore  considered  by  the  court  that  said 
defendant,  Nancy  E.  Clem,  for  the  offence  aforesaid,  be  con- 
fined in  the  State's  prison  for  life,  and  that  she  pay  and  sat- 
isfy the  costs  of  said  prosecution.  And  she  avers  and 
charges  that  by  the  verdict  and  judgment  aforesaid  thereon, 
she  was  fully  acquitted  of  the  charge  of  murder  in  the  first 
degree  as  charged  in  said  indictment,  which  will  more  fully 
appear,  reference  being  had  to  the  record  of  the  proceedings 
and  judgment  aforesaid,  which  she  makes  part  of  this  her  plea, 
etc*  And  the  said  defendant  avers  that  the  crime  charged 
against  the  defendant  in  said  indictment,  and  of  which  she 
was  tried  and  acquitted  as  hereinbefore  set  forth,  by  the  ver- 
dict of  the  said  jury,  was  and  is  identical  in  all  its  parts, 
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incidents^  and  circumstances  with  the  crime  charged  in  the 
indictment  first  above  in  this  plea  specified,  and  to  which  this 
plea  is  now  by  her  pleaded ;  and  that  the  evidence,  whereby 
alone  the  said  plaintiff  can  or  will  attempt  to  support  and 
prove  the  indictment  against  her  in  this  case,  is  the  same, 
and  nowise  different  fi'om  that  employed  and  produced 
against  her  upon  the  trial  of  the  indictment  aforesaid ;  in 
which  trial  she  was  acquitted  as  hereinbefore  stated  of  the 
crime  of  murder  in  the  first  degree.  And  this  she  is  ready 
to  verify ;  wherefore,  etc. 

The  cause  of  demurrer  to  the  answer  was,  that  it  did  not 
state  facts  sufficient  to  constitute  any  good  and  sufficient 
plea  to  the  indictment. 

When  there  is  a  demurrer  to  a  pleading,  all  the  facts  stated 
in  the  pleading,  which  are  well  pleaded,  are  to  be  taken  as 
true  for  the  purpose  of  determining  the  sufficiency  of  the 
pleading.  The  question  is,  does  the  pleading  state  &cts 
sufficient  to  show  that  the  defendant  had  been  indicted  in  a 
court  of  competent  jurisdiction,  and  tried  and  acquitted  of 
the  crime  of  m{irder  in  the  first  degree  with  which  she  is 
charged  in  this  indictment?  If  so,  then  it  is  a  right  secured 
by  the  common  law,  and  guaranteed  by  the  constitution  of 
this  State,  that  she  shall  not  be  again  put  in  jeopardy  for 
the  same  offence.  4  Bl.  Com.  335 ;  Constitution  of  Indiana, 
art.  I,  sec.  14. 

When  a  defendant  is  charged  with  the  crime  of  murder  in 
the  first  degree,  he  may  be  found  guilty  in  that  degree,  or 
he  may  be  convicted  of  murder  in  the  second  degree  or  of 
manslaughter,  as  the  evidence  may  justify  and  require.  2 
G.  &.  H.  405,  sec.  72;  Dukes  v.  The  State,  11  Ind.  557; 
Kennedy  v.  The  State,  6  Ind.  485.  If  upon  such  an  indict- 
ment the  jury  find  the  defendant  guilty  of  an  inferior  grade 
of  homicide  without  saying  anything  as  to  the  liigher  grade, 
the  verdict  is,  by  implication,  an  acquittal  of  the  higher 
grade  of  the  crime.  2  G.  &  H.  417,  sec.  no;  Wm- 
zoifflin  V.  The  State,  7  Blackf  186;  Brennan  v.  The  P^apU^ 
15  lU.  511 ;  Hurty.  The  State,  25  Miss.  378. 
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Two  objectipns  are  urged  to  the  plea,  or  to  its  allowance : 

1.  That  it  does  not  show  that  the  crime  of  which  the 
defendant  was  acquitted  was  the  same  as  that  for  which  she 
was  about  to  to  be  tried ;  and, 

2.  That  the  same  facts  might  have  been  given  in  evidence 
under  the  plea  of  not  guilty. 

It  is  urged  that  the  plea  should  show  by  proper  allegation 
that  the  person  in  this  indictment  alleged  to  have  been  killed 
is  the  same  person  who  was  alleged  to  have  been  killed  in 
the  indictment  in  the  former  prosecution.  In  other  words, 
that,  in  order  to  make  it  good,  the  plea  should  have  alleged 
that  Jacob  Young,  mentioned  in  the  indictment  in  this  case, 
is  the  same  person  as  Nancy  Jane  Young,  the  person 
alleged  to  have  been  killed  in  the  indictment  on  which  the 
defendant  was  previously  acquitted.  But  evidently  this  can- 
not be  so,  else  when  two  persons  are  killed  by  the  same 
act,  and  when  the  crime  would  therefore  be  one  and 
indivisible,  and  when  the  State  had  chosen  to  indict  the 
defendant  and  try  him  for  the  killing  of  one  of  them,  there 
could  be  no  plea  of  former  acquittal  when  he  was  indicted 
for  the  death  of  the  other  produced  by  the  same  act.  When» 
however,  but  one  person  has  been  killed,  and  in  the  second 
indictment  the  defendant  is  charged  with  the  same  crime, 
then,  if  the  two  indictments  do  not,  when  brought  together, 
show  that  the  person,  charged  in  the  second  indictment  to 
have  been  killed,  is  the  same  person  mentioned  in  the  first, 
that  fact  must  be  expressly  alleged  in  the  plea.  But,  if  we 
are  right  in  our  view  of  the  case  under  consideration,  it  is 
not  only  not  necessary  that  the  plea  should  contain  such  an 
allegation,  but  it  would  be  impossible,  consistently  with  the 
truth,  that  it  could  do  so.  If  it  be  true,  as  we  suppose  it 
is,  that  the  killing  of  two  or  more  persons  by  the  same  act 
constitutes  but  one  crime,  then  it  follows  that  the  State  can- 
not indict  the  guilty  party  for  killing  one  of  the  persons,  and 
after  a  conviction  or  acquittal  indict  him  for  the  killing  of 
the  other ;  for  the  State  cannot  divide  that  which  constitutes 
but  one  crime,  and  make  the  different  parts  of  it  the  bases 
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of  separate  prosecutions.  But  when  the  State  has  prose- 
cuted the  accused  for  one  part  of  the  crime,  she  cannot 
again  prosecute  him  for  the  other  or  remaining  part  of  it 
Hence,  if  the  killing  of  Jacob  and  Nancy  Jane  Young 
resulted  from  the  same  act,  and  therefore  one  crime,  and  the 
State  has  prosecuted  the  accused  for  the  murder  of  Nancy 
Jane  Young,  one  part  of  the  crime,  it  cannot  again  prose- 
cute her  for  the  murder  of  Jacob  Young,  the  other  part  of  the 
crime.  The  gist  of  the  plea,  therefore,  in  this  case  is,  that 
the  felonious  act  with  which  the  defendant  is  charged  in  the 
indictment  resulted  in  the  death  of  both  Jacob  and  Nancy 
Jane  Young,  and  that  the  State,  having  prosecuted  the 
defendant  for  part  of  the  crime,  should  not  prosecute  for 
the  other  part. 

The  plea  of  former  acquittal  is  very  simple  in  its  struct- 
ure.     It  is  said  to  be  a  plea  of  a  mixed  nature,  and  to  con- 
sist partly  of  matter  of  record,  and  partly  of  matter  of  fact 
The  matter  of  record  is  the  former  indictment  and  acquittal, 
the  matter  of  fact  is  the  averment  of  the  identity  of  the 
offence  and  of  the  defendant  as  the  person  formerly  indicted. 
I  Chit.  Crim.  Law,  459.    There  is  no  question  made  in  this 
case  as  to  the  sufficiency  of  that  part  of  the  plea  which  sets 
forth  the   matter  of  record,  that  is,  the  former  indictment 
and  acquittal.     But  the  objection  is,  that  it  does  not  suffi- 
ciently allege  the  identity  of  the  felony  charged  in  this  case 
with  that  charged  in  the  former  case,  of  which  the  defendant 
was  acquitted.    The  form  of  the  allegation  of  identity  in 
the  precedents  is  very  general.     Consulting  some  of  the 
forms,  we  find  it  stated  as  follows:     "That  the  felony  and 
murder  in  the  said  former  indictment  mentioned,  and  the 
felony  and  murder  in  this  present  indictment  mentioned,  are 
one  and  the  same  felony  and  murder  and  not  divers  and 
different  felonies  and  murders."  Whart.  Preced.  11 50.  "And 
that  the  felony  of  which  he,  the  said  A.  B.,  was  so  indicted 
and  acquitted,  as  aforesaid,  and  the  felony  of  which  he  is  now 
indicted,  are   one  and  the  same  felony."    Bicknell  Crim. 
Prac.  120.    Under  this  general  allegation  the  evidence  is 
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admissible  to  show  whether  the  felonies  are  in  fact  the  same 
or  not. 

The  language  of  the  plea,  with  reference  to  the  identity 
of  the  crime,  is  not  exactly  that  which  is  used  in  the  approved 
precedents,  but  we  think  it  is  in  effect  the  same.  It  states 
that  the  crime  charged  against  the  defendant  in  said  indict- 
ment, and  of  which  she  was  tried  and  acquitted,  was  and  is 
identical  in  all  its  parts,  incidents, .  and  circumstances,  with 
the  crime  charged  in  the  indictment  upon  which  she  was 
about  to  be  tried,  and  that  the  evidence,  whereby  the  State 
could  and  would  attempt  to  support  and  prove  the  same,  is 
the  same,  and  nowise  different  from  that  employed  and 
produced  against  her  upon  the  former  trial.  It  seems  to  us 
that  this  language  sufficiently  shows  that  the  crimes  are  the 
same.  It  does  not  follow  because  one  of  the  indictments 
was  for  the  murder  of  Nancy  Jane  Young,  and  the  other  for 
the  murder  of  Jacob  Young,  that  the  crime  is  not  the  same. 
If  the  same  act  of  the  defendant  resulted  in  the  death  of  both 
of  them,  there  was  but  one  crime.  Where,  by  the  discharge 
of  a  fire-arm,  or  a  stroke  of  the  same  instrument,  an  injury 
is  inflicted  upon  two  or  more  persons,  or  their  death  is  pro- 
duced, there  is  but  one  crime  committed.  In  The  State  v. 
Daman^  2  Tyler,  387,  the  defendant  'was  indicted  for  an 
assault  and  battery  on  one  Doty,  and  pleaded  a  former  con- 
viction on  a  complaint  for  an  assault  and  battery  committed 
upon  one  Miller,  alleging  that  the  wounding  of  each  was  by 
the  same  stroke,  and  at  the  same  time.  The  court  said,  in 
delivering  its  opinion:  "It  appears  that  the  defendant 
wounded  two  persons  in  the  same  affiay,  at  the  same  instant 
of  time,  and  with  the  same  stroke.  On  a  regular  complaint 
made,  he  has  been  convicted  before  a  court  of  competent 
jurisdiction  for  assaulting,  beating  and  wounding  Fred- 
erick Miller,  one  of  those  persons.  He  stands  here  indicted 
for  assaulting,  beating  and  wounding  Elias  Doty,  the  other 
of  those  persons;  and  the  defendant  pleads  in  bar  the  former 
conviction,  which  he  alleges  to  have  been  for  the  same 
offence.    The  only  question  is,  whether  the  defendant  has 
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been  already  legally  convicted  of  the  offence  charged  in  the 
indictment.  Of  this  there  can  be  no  doubt ;  for  it  is  appar- 
ent on  the  recprd,  thM  the  assault  and  bsittery  charged  in 
the  indictment,  and  that  of  which  he  was  convicted  by  Mr. 
Justice  Randall,  were  at  the  same  place,  and  in  the  same 
affray,  and  the  wounds  made  by  the  same  instrument,  and 
by  the  same  stroke. 

*'  This  is  not  a  question  between  either  of  the  parties  injured 
by  the  assault  and  battery  and  their  assailant ;  redress  has 
been  or  may  be  obtained  by  them  by  private  action ;  but  it 
is  a  question  between  the  government  and  its  subject,  and 
the  court  are  clearly  of  the  opinion  that  the  indictment  can 
not  be  sustained.  The  indictment  charges  the  defendant 
with  having  disturbed  the  public  peace  by  assaulting  and 
wounding  one  of  its  citizens.  For  this  crime  he  shows  that 
he  has  been  legally  convicted  by  a  court  of  competent  juris- 
diction. He  cannot,  therefore,  be  again  held  to  answer  in 
this  court  for  the  same  offence." 

In  T/te  State  v.  Williains,  lo  Humph.  lor,  the  defendant 
was  indicted  for  stealing  a  horse,  saddle,  bridle,  blanket  and 
martingale,  and  it  was  decided  to  be  but  one  offence.  And  see 
Laup  fiery.  The  State,  14  Ind.  327.  In  the  State  v.  Nelson^ 
29  Me.  329,  it  was  held  that  where  the  goods  of  several  per- 
sons were  stolen  at  the  same  time,  so  that  the  transaction  is 
the  same,  one  count  in  the  indictment  may  embrace  the 
whole ;  and  in  Commonwealth  v.  Williams,  Thacher  Crim.  Cas. 
84,  the  same  doctrine  is  laid  down.  The  court  in  its  opinion 
quote,  with  approbation,  the  language  of  Lord  Hale,  i  ?• 
C.  531,  where  he  says:  "  For  it  seems  to  me  that  if  at  tlie 
same  time,  the  party  steal  goods  of  A.  of  the  value  of  6d., 
goods  of  B.  of  the  value  of  6d.,  and  goodsofC.  of  thevalueof 
6d.,  being  perchance  in  one  bundle,  or  upon  a  table,  or  in  one 
shop,  this  is  grand  larceny,  because  it  is  one  entire  felony  done 
at  the  same  time,  tliough  the  persons  had  several  properties, 
and  therefore,  if  in  one  indictment,  they  make  grand  larceny. 

A  case  more  nearly  in  point  is  Ben  v.  The  State,  22  Ala. 
9,  where  the  defendant  was  indicted  for  administeringpoison 
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at  the  same  time  to  three  persons.  It  was  objected  by 
counsel  for  the  prisoner  that  the  indictment  was  bad  because 
it  charged  the  commission  of  several  offences  in  one  count. 
I.  That  the  prisoner  administered  the  poison  to  the  persons 
named.  2.  That  he  caused  the  same  to  be  administered. 
3.  That  he  administered  and  caused  it  to  be  administered  to 
three  individuals.  But  the  court  said  :  "  We  have  examined 
these  objections  to  the  indictment  with  much  care,  and. are 
unstrained  to  hold  that  they  are  not  well  taken."  See,  also, 
Rex\,  Benfieldy  Burr.  980;  Whart.  Crim.  Law,  sees.  390, 
391,  392,  393,  and  authorities  there  cited ;  and  Jackson  v. 
The  State,  14  Ind.  327. 

In  the  case  under  consideration,  we  regard  the  allegations 
of  the  plea  of  former  acquittal  as  stating  in  effect  that  the 
same  act  caused  the  death  of  Jacob  Young  and  Nancy  Jane 
Young,  and  therefore  as  bringing  the  case  within  the  rule 
established  by  the  authorities  to  which  we  have  referred. 

The  statute  provides,  that  in  all  criminal  prosecutions  the 
defendant  may  plead  the  general  issue  orally,  which  sliall 
be  entened  on  the  minutes  of  the  court,  and  under  it  every 
matter  of  defence  may  be  proved.  2  G.  &  H.  413,  cec.  97, 
But  this  is  a  privilege  conferred  upon  the  defendant,  and  was 
not  designed  to  take  away  from  him  the  right  to  plead 
specially  any  defence  which  before  the  enactment  of  the 
section  might  have  been  specially  pleaded.  It  is  an  affirma- 
tive statute  and  does  not  take  away  or  abrogate  the  com* 
mon  law.  It  is  expressly  provided  in  the  criminal  code, 
that  the  laws  and  usages  of  this  State  relative  to  pleadings 
and  practice  in  criminal  actions,  not  inconsistent  with  the 
code,  as  far  as  the  same  may  operate  in  aid  thereof,  or  to 
supply  any  omitted  case,  are  continued  in  force.  2  G.  & 
H.  428,  sec.  172.  The  defences  which  a  defendant  might 
plead  specially  in  bar  of  the  indictment  were  formerly  of 
four  kinds ;  a  former  acquittal,  a  former  conviction,  a  former 
attainder,  and  a  pardon.  But  as  attainders  are  prohibited  in 
this  country,  Const  U.  S.  art.  i,  sec.  10,  and  as  pardons  are 
not  granted  until  after  conviction,  State  Const,   art.  5,  sec. 
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ly,  the  defences  which  a  defendant  may  thus  plead  specially 
are  reduced  to  two ;  a  former  acquittal,  and  a  former  con< 
viction.  It  may  be  very  important  to  a  person  charged  with 
crime  to  plead  specially  a  former  acquittal  or*  a  former  con- 
viction in  bar,  and  have  that  issue  tried  separate  and  distinct 
from  the  question  of  guilt  or  innocence  of  the  crime  charged 
in  the  pending  indictment  This  he  is  entitled  to  insist  upon, 
and,  when  the  issue  or  issues  thus  formed  are  decided  against 
him,  he  may  still  plead  the  general  issue  of  not  guilty.  The 
judgment  upon  such  plea,  when  it  has  been  found  against 
the  defendant,  is  that  he  answer  over.  Upon  the  general 
issue  only  can  he  be  found  guilty,  and  be  subjected  to  the 
penalty  of  the  law.  4  Bl.  Com.  338 ;  l  Chit.  Crim.  Law, 
470,  435.  It  has  been  held  that  if  a  defendant  plead 
a  special  plea,  and  also  the  general  issue,  it  is  error  to  com- 
pel him  to  go  to  trial  on  both  at  the  same  time.  Common- 
wealth  V.  Merrill^  8  Allen,  545.  The  court  say,  in  this  case: 
''The  argument  for  the  Commonwealth  is,  that  the  defend- 
ant has  not  been  injured,  inasmuch  as  neither  of  the  records, 
which  he  produced  and  offered  in  proof  of  his  special  pleas, 
showed  a  former  conviction  of  the  same  oflence  for  which 
he  was  then  on  trial,"  etc.  *'  But  the  defendant  had  a  right 
to  a  trial  of  his  special  pleas  according  to  legal  rules, 
and,  as  he  did  not  waive  that  right,  a  majority  of  the  court 
are  of  opinion  that  he  has  sulBfered  a  legal  injury  by 
being  deprived  of  such  trial.''  See  i  Bishop  Crim.  Law,  sec 

438. 

In  this  State,  we  think  it  is  optional  with  the  defendant, 
whether  he  will  plead  a  former  acquittal  or  a  former  convic- 
tion  specially  or  give  it  in  evidence  under  the  general  issue 
as  authorized  by  the  statute.  If  he  elect  to  plead  such  defence 
specially,  then  it  seems  that  he  is  entitled  to  have  that  issue 
tried  before  he  is  bound  to  plead  the  general  issue.  We  are 
referred  by  counsel  to  civil  cases,  where  it  has  been  held  that 
it  is  not  an  available  error  that  a  demurrer  has  been  sustained 
to  a  pleading,  when  there  is  another  pleading  imder  which 
the  same  evidence  is  admissible.    We  think  the  rule  is  not 
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applicable  in  criminal  cases,  for  the  reasons  already  stated. 

But  it  is  urged  that  we  may  regard  the  evidence  that  was 
given  on  the  trial  of  the  cause  upon  the  general  issue  which 
was  pleaded  after  the  sustaining  of  the  demurrer  to  the  plea 
of  former  acquittal,  in  deciding  the  question  under  consid- 
eration, and  we  are  referred  to  2  G.  &  H.  419,  sec.  118,  and 
427,  sec.  160.  We  are  unable  to  see  how  we  can  do  this. 
We  cannot  know  that  the  evidence  in  the  record  bearing  on 
this  question  is  the  only  evidence  which  would  have  been 
introduced,  had  the  defendant  been  allowed  to  try  the  issue 
presented  by  her  plea  of  former  acquittal.  The  question 
relating  to  the  sufficiency  of  the  plea  was  presented  to  the 
circuit  court  before  the  evidence  was  heard,  and  wholly  dis- 
connected from  it.  The  court  decided  it  insufficient.  The 
question  now  comes  before  us,  and  we  must  decide  it,  as 
that  court  did,  unaffected  by  the  evidence  which  was  after- 
ward adduced  upon  the  trial  of  another  issue.  If  the  crime 
was  not  the  same  as  that  of  which  the  defendant  had  before 
been  acquitted,  the  State  had  only  to  take  issue  upon  the 
plea,  and  when  it  was  found  against  the  defendant,  compel 
her  to  plead  the  general  issue  and  go  to  trial  upon  the  ques- 
tion of  her  guilt  or  innocence  of  the  charge  contained  in  the 
indictment. 

If  there  was  any  other  fact  which  could  have  been  pleaded 
in  avoidance  of  the  plea,  it  was  the  privilege  of  the  State, 
by  her  attorney,  to  plead  the  same  by  way  of  reply.  We 
are  of  the  opinion  that  the  court  erred  in  sustaining  the 
demurrer  to  the  plea. 

The  questions  arising  out  of  the  overruling  of  the  motion 
for  a  new  trial  are  next  to  be  considered.  Among  the 
objections  urged  against  the  regularity  of  the  proceedings 
upon  the  trial,  exception  is  taken  to  several  portions  of  the 
instruction  of  the  court  to  the  jury.  The  following  is  the 
first  which  we  shall  notice:  "If  you  have  a  reasonable 
doubt  whether  the  material  &cts  have  all  been  given  to  you. 
in  evidence,  and  whether  other  relevant  and  material  fiicts 
Vol.  XLII.— 28 
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necessary  to  a  right  understanding  of  the  case,  or  any  part 
thereof,  and  not  in  evidence,  exist,  and  whether  such  facts 
not  in  evidence  might  lead  to  the  just  conclusion  that  the 
defendant  is  not  guilty,  and  you  should  believe  that  the 
State  could  have  known  and  produced  such  evidence,  then 
you  ought  to  find  the  defendant  not  guilty.  But,  if  you 
should  believe  that  such  other  facts,  if  exculpatory  in  their 
character,  could  have  been  proven  to  you  by  the  defendant, 
or  that,  if  not  guilty,  she  could  have  so  explained  those  given 
in  evidence  as  to  show  their  consistency  with  her  innocence, 
and  has  failed  to  do  one  or  the  other,  then  this  failure  may 
be  considered  in  connection  with  the  other  circumstances 
offered  to  show  her  guilt.  Conviction  cannot  be  had, whether 
the  defendant  does  or  does  not  disprove  any  of  the  circum- 
stances arrayed  against  her,  unless  the  circumstances  proved 
convince  you,  beyond  a  reasonable  doubt,  that  she  is  guilty 
as  charged  in  the  indictment."  In  the  first  sentence  of  this 
charge  the  jury  were  told,  i.  That  if  they  had  a  reasonable 
doubt  whether  the  material  facts  had  all  been  given  to  them 
in  evidence ;  2.  Whether  other  relevant  and  material  facts 
necessary  to  a  right  understanding  of  the  case,  or  any  part 
thereof,  and  not  in  evidence,  existed ;  3.  Whether  such  facts, 
not  in  evidence,  might  lead  to  the  just  conclusion  that  the 
defendant  was  not  guilty ;  and  4.  They  should  believe  that 
the  State  could  have  known  and  produced  such  evidence; 
then,  5.  They  ought  to  find  the  defendant  not  guilty.  It 
is  contended  by  counsel  for  the  appellant,  that  the  giving  of 
the  charge  in  this  form,  making  the  acquittal  of  the  defend- 
ant to  depend  upon  the  knowledge  of  the  State  of  other 
evidence,  and  its  ability  to  produce  the  same,  was  incorrect, 
for  the  reason  that  it  is  clearly  to  be  implied  or  inferred,  that 
if  the  State  did  not  know  of  such  additional  evidence,  and 
could  not  produce  the  same,  the  jury  might  then  find 
the  defendant  guilty,  even  though  the  evidence  left  them  in 
reasonable  doubt  of  the  defendant's  guilt.  In  other  words, 
that  if  the  jury  found  the  first  four  of  the  propositions 
embraced   in  the  sentence   to  be  true,   they  might  then 
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acquit  the  defendant,  and  that,  by  necessary  implication,  if 
they  did  not  find  them  all  true,  they  must  find  her 
guilty. 

In  the  second  sentence  of  the  charge  there  are  two  things 
referred  to ;  first,  other  facts  exculpatory  in  their  charac- 
ter, which  could  have  been  proved  by  the  defendant ;  and, 
second,  that  she  was  not  g^iltj',  and  could  have  so  explained 
those  given  in  evidence  as  to  show  their  consistency  with 
her  innocence.  The  first  case  supposed,  that  is,  the  failure 
to  prove  exculpatory  facts,  which  the  defendant  could  have 
proved,  the  jury  is  informed,  may  be  considered  in  connec- 
tion with  other  circumstances,  offered  to  show  the  defend- 
ant's guilt.  It  relates  to  facts  not  proved  by  either  party, 
but  which  the  defendant  might  have  proved.  It  proceeds 
upon  the  supposition  that  there  are  other  facts  which  the 
defendant  could  have  proved,  that  those  facts  are  exculpa- 
tory in  their  character,  and  then  states  that  if  the  facts,  thus 
known  to  be  exculpatory  in  their  character,  are  not  proved 
by  the  defendant,  the  jury  may  regard  her  failure  to  do  so 
as  evidence  of  her  guilt. 

The  second  proposition  is,  that  if  she  was  innocent,  and 
did  not  explain  the  facts  given  in  evidence  against  her  so  as 
to  show  their  consistency  with  her  innocence,  the  jury  might 
regard  her  failure  as  evidence  of  her  guilt.  If  she  was  not 
guilty,  it  is  difficult  to  see  how  her  failure  to  explain  circum- 
stances inconsistent  with  her  innocence  could  make  her 
guilty.  In  the  first  branch  of  the  sentence,  the  court  speaks 
of  facts  exculpatory  in  their  character.  In  the  second 
the  court  speaks  of  "  those  given  in  evidence,"  meaning,  we 
suppose,  not^the  exculpatory  facts  before  spoken  of,  but  the 
inculpatory  or  criminative  facts  which  had  been  given  in 
evidence  by  the  State  against  the  defendant.  To  these  last 
facts  we  understand  the  third  sentence  of  the  charge  to  relate, 
in  which  the  court  informed  the  jury  that  conviction  could 
not  be  had,  whether  the  defendant  did  or  did  not  disprove 
any  of  the  circumstances  arrayed  against  her,  unless  the  cir- 
cumstances proved  convinced  thcm^  beyond  a  reasonable 
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doubt,  that  she  was  guilty  as  charged  in  the  indictment     It 
is  quite  clear,  we  think,  that  the  court  did  not,  in  the  last 
sentence  of  the  charge,  in  speaking  of  circumstances  arrayed 
against  the  defendant,  allude  to  her  failure  to  prove  excul- 
patory facts,  but  left  that  part  of  the  charge  to  stand  as 
given  in  the  second  sentence  of  the  charge.    The  jury  were 
told  then,  without  any  modification  or  attempted  correction, 
that  if  there  were  other  facts,  not  before  them,  which  were 
exculpatory  in  their  character,  and  they  could  have  been 
proved  by  the  defendant,  but  were  not,  they  might  con- 
sider such  failure  with  the  other  circumstances  offered,  to 
show  her  guilt.     In  Doan  v.  T/u  State,  26  Ind.  495,  the  jury 
were  instructed  that,  ''when  all  the  circumstances  proved 
raise  a  strong  presumption  of  the  guilt  of  the  accused,  his  fail* 
ure  to  offer  any  explanation,  where  it  is  in  his  power  to  do 
so,  tends  to  confirm  the  presumption  of  his  guilt"     In  decid- 
ing the  question  as  to  the  correctness  of  the  charge,  the 
court  said :  "  This  instruction  was  clearly  erroneous.    If  the 
jury  knew  that  it  was  in  the  power  of  the  accused  to  offer 
an  explanation  of  circumstances  which,  unexplained,  raised 
a  strong  presumption  of  his   guilt,  that  knowledge  of  his 
ability  to  explain  these  circumstances  destroyed  the  presump- 
tion which  would  otherwise  be  indulged  against  the  accused. 
The  defendant  was  not  to  be  convicted  of  burglary  because 
he  failed  to  satisfy  the  curiosity  of  the  jury,  by  giving  an 
explanation  of  circumstances  which  created  no  presumption 
of  guilt  against  him,  because  the  jury  knew  that  he  was  able 
to  explain   them  and  thereby    destroy  any  presumption 
which  might  have  arisen,  had  the  jury  been  uninformed  of 
his    ability  to   make  such  explanation."    We  are  of  the 
opinion  that  the  instruction  under  consideration  was  errone- 
ous and  cannot  be  sustained. 

The  court  also  gave  the  following  instruction  to  the  jury : 
"  Remember  that  you  are  each  responsible  for  the  verdict 
you  shall  render,  not  forgetting,  however,  that  no  man  can 
safely  consider  himself  infallible;  that  no  number  of  minds 
can  agree  upon  a  multitude  of  facts,  such  as  this  case  pre- 
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scnts,  without  some  yielding  of  the  judgment  of  individuals 
upon  the  evidence,  some  deference  to  the  opinions  of  others, 
without  what  some  might  call  compromise  of  different  views. 
No  man  who  is  unwilling  to  do  this  within  reasonable  limits, 
and  without  a  sacrifice  of  conscience,  ought  to  have  a  place 
in  the  jury  box,  or  be  a  member  of  any  deliberative  body." 
We  hesitate  to  sanction  this  as  a  correct  exposition  of  the 
law  relating  to  the  duties  of  jurors.  The  appellant  was 
indicted  of  murder  in  the  first  degree.  All  the  evi- 
dence was  wholly  circumstantial,  and  if  it  showed  the 
guilt  of  the  defendant  at  all,  tended  to  show  that  she  was 
guilty  of  murder  in  the  first  degree,  and  not  of  murder 
in  the  second  degree.  The  jury  found  her  guilty  of  murder 
ill  the  second  degree,  and  accompanied  their  verdict 
with  a  recommendation  of  the  defendant  to  executive 
clemency.  It  has  generally  been  supposed  that  such  recom- 
mendations are  made  in  those  cases  only,  where  the  accused 
has  been  only  in  a  slight  degree  culpable,  or  guilty  only  of 
a  technical  breach  of  the  criminal  law.  It  is  almost  certain 
that  this  charge  of  the  court  to  the  jury  contributed  largely 
to  the  result  reached  by  them.  How  many  of  the  jurors 
compromised  by  agreeing  to  a  verdict  of  guilty  of  murder 
in  the  second  degree,  in  consideration  that  their  fellows 
would  agree  to  the  recommendation  of  the  defendant  to  exec- 
ciitive  clemency,  or  how  many  agreed  to  the  recommendation, 
in  consideration  that  their  fellows  would  agree  to  the  verdict 
of  guilty  of  murder  in  the  second  degree,  we  do  not  know. 
The  State  has  no  right  to  ask,  and  does  not  ask,  that  the 
sanctions  of  the  criminal  law  of  the  State  shall  be  visited 
upon  any  of  her  citizens  until,  by  competent  evidence,  she 
has  satisfied  the  honest  and  conscientious  judgment  of 
twelve  of  her  citizens,  acting  as  a  jury,  beyond  a  reasonable 
doubt,  of  the  guilt  of  the  accused.  Each  juror  must  act 
upon  his  own  judgment  of  the  facts  as  they  are  presented  to 
him,  in  the  evidence  adduced,  and  cannot  rightfully  yield  his 
honest  convictions  to  those  of  some  one  else,  or  even  to  those 
of  all  the  other  members  of  the  juty.    If  one  juror  is  to 
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yield  his  judgment  to  that  of  another,  there  should  be  some 
mode  of  determining  which  of  them  may  adhere  to  his 
judgment,  and  which  must  yield.     It  is  inconvenient,  in 
most  cases,  to  have  a  jury  disagree,  and  thus  make  it  neces- 
sary that  there  should  be  another  trial  of  the  case,  but  this 
is  a  necessary  consequence  of  trial  by  jury.    A  case  which 
comes  nearest  to  justifying  the  instruction  in  question  is  that 
of  the   Commonwealth  v.  Tuey,  8  Cush.  i.     But  the  case 
does  not  go  to  the  extent  of  warranting  the  instruction  given 
in  this  case.    In  Boydston  v.  Giltner,  3  Oregon,  118,  which 
was  a  civil  action  against  a  physician  for  malpractice,  the 
court,  in  charging  the  jury,  said :  **  Counsel  both  for  the 
plaintiff  and  for  the  defendant  have  remarked  upon  the  pro- 
priety or  impropriety  of  what  they  term  a  compromise  ver- 
dict.   In  regard  to  that,  it  is  my  duty  to  say  to  you,  that 
jurors  should  carefully  and  patiently  canvass  and  examine 
all  the  evidence,  with  an  honest  and  conscientious  effort  to 
reconcile  any  differences  of  opinion  they  may  entertain  of 
the  truth  of  the  matters  put  in  issue.    And  it  is  sometimes 
the  case,  when  only  dollars  and  cents  are  involved,  when  it 
is  probable  the  exact  truth  can  never  be  known,  and  when 
there  is  an  honest  difference  of  opinion  among  jurors,  as, 
for  an  instance,  when  the  matter  between  the  parties  is  the 
state  of  their  accounts,  which  have  been  loosely  kept,  and 
there  is  doubt  as  to  the  true  balance,  that  concessions  may 
be  made  for  the  benefit  of  both  parties,  which  are  not  fully 
in  accord  with  the  individual  juror's  view  of  the  facts  proved. 
But  in  this  class  of  cases,  each  party  has  a  right  to  insist  that 
the  jury,  and  each  juror,  should  render  a  verdict,  if  at  all, 
literally  'according  to  the  law  and  the  evidence,  as  given 
on  the  trial/  " 

It  is  the  duty  of  jurors  to  consider  carefully  every  part 
of  the  evidence,  and,  if  necessary,  reconsider  it,  and  to 
hear  and  consider  the  views  and  arguments  of  their  fel* 
low  jurors,  but  at  last  each  one  of  them  must  act  upon  his 
own  judgment,  and  not  upon  that  of  another.  Thiis  seems 
to  he  the  rule  contemplated  by  the  statute^  which  makes  it  a 
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good  ground  for  a  new  trial,  "  when  tiie  verdict  has  been 
decided  by  means  other  than  a  fair  expression  of  opinion, 
on  the  part  of  all  the  jurors/'  2  G.  &  H.  424..  sec.  142, 
division  3. 

There  are  other  questions  presented  and  argued,  arising 
out  of  the  motion  for  a  new  trial,  but  as  the  full  bench  of 
this  court  has  unanimously  concluded  that,  for  the  reasons 
already  stated,  the  judgment  must  be  reversed,  we  do  not 
regard  it  necessary  to  examine  and  decide  the  other  ques- 
tions to  which  we  have  alluded. 

The  judgment  is  reversed,  and  the  cause  remanded ;  and  the 
clerk  is  directed  to  certify  to  the  warden  of  the  state  prison 
90uth,  to  return  the  defendant  to  the  jail  of  Boone  county. 

ON  PETITION  FOR  A  REHEARING. 

OsBORN,  C.  J, — ^The  counsel  for  the  appellant 'raise  the 
question  of  the  power  of  the  court  to  grant  to  the  State  a 
rehearing  in  this  case.  They  say  that  the  judgment  of  the 
court  below  having  been  reversed,  and  the  warden  of  the 
State's  prison  having  delivered  her  to  the  sheriff  of  the  county 
under  the  order  of  this  court  in  the  judgment  of  reversal, 
we  cannot  by  granting  a  rehearing  remand  her  back  to 
the  state  prison;  that  if  we  grant  a  rehearing  and 
vacate  our  judgment  reveising  the  judgment  against  her, 
the  sheriff  of  Boone  county,  having  once  executed  the 
judgment  of  the  circuit  court,  by  delivering  her  to  the  war- 
den of  the  state  prison,  can  have  no  power  to  take  her 
there  the  second  time  on  the  same  judgment  after  she  has 
been  delivered  to  him  by  the  warden  under  a  valid  order  of 
this  court 

The  counsel  for  the  State  ask  that  if  we  shall  overrule  the 
petition  for  a  rehearing,  for  any  cause,  we  will  modify 
and  change  the  opinion  heretofore  delivered,  and  that  we 
will  also  express  an  opinion  upon  the  effect  of  granting  a 
new  trial  in  the  case,  and  decide,  whether  she  must  take  it 
as  to  the  whole  case,  or  only  as  to  the  verdict  of  guilty  of 
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murder  in  the  second  degree,  leaving  the  verdict  of  not 
guilty  of  murder  in  the  first  degree  to  stand. 

We  all  concur  in  the  conclusion  that  the  judgment  of  the 
court  below  was  properly  reversed,  and  that  the  petition  for 
a  rehearing  ought  to  be  overruled.  Hence,  we  need  not  con- 
sider the  question  of  power.  We  also  concur  in  the  opin- 
ion that  we  ought  not  to  consider  the  question  as  to  the 
effect  of  granting  to  the  appellant  a  new  trial,  because  the 
question  is  not  before  us.  That  must  be  decided  by  the 
court  below,  before  it  can  be  properly  passed  upon  by  this 
court.  If  we  were  to  express  an  opinion  upon  it,  the  circuit 
court  would  not  be  bound  by  such  opinion.  We  think  it 
the  safer  and  better  practice  for  this  court  to  avoid  deciding 
questions  not  presented  by  the  record.  A  majority  of  the 
court  adhere  to  their  rulings,  and  decline  to  materially  mod- 
Ify  the  opinion. 

I  do  not  concur  in  the  conclusion  of  the  majority,  that 
the  opinion  ought  not  to  be  materially  modified.  Since  that 
opinion  was  delivered,  and  since  the  petition  for  a  rehearing 
was  filed,  we  have  had  the  benefit  of  a  full  argument  on  the 
plea  of  former  acquittal,  as  well  as  the  other  questions 
involved  in  the  petition,  and  I  can  no  longer  concur  or 
acquiesce  in  that  part  of  the  opinion  which  holds  that  the 
averments  of  identity  of  the  two  crimes  are  sufficient  to 
show  that  the  two  homicides  were  caused  by  the  same  act 
I  do  not  consider  it  necessary  to  discuss  the  question  at  this, 
time.  I  think  no  useful  purpose  would  be  accomplished  by 
doing  so.  I  only  wish  to  state  that  I  do  not  think  the 
answer  in  that  particular  sufficiently  certain,  and  in  my  opin- 
ion the  demurrer  to  it  was  correctly  sustained. 

A  majority  of  the  court  holding  the  answer  good,  we 
have  concluded  to  add  something  to  the  former  opinion  on 
the  question  of  the  proper  practice  in  such  cases ;  and,  also, 
as  to  a  part  of  the  instructions  given  to  the  jury. 

Mr.  Bishop,  in  his  work  on  Criminal  Procedure,  vd.  i«  p* 
308,  sec.  436,  says,  if  two  or  more  pleas  involving  issues 
to  the  jury  are  tendered  together,  they  are  not  all  necessa- 
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rily  to  be  tried  at  once ;  and  refers  to  the  ComnunvweaUh  v. 
Merrill,  8  Allen,  545,  in  which  Metcalf,  Judge,  says :  "The 
two  issues  of  former  conviction  or  former  acquittal,  and 
not  guilty,  are  distinct,  and  both  cannot  rightly  be  sub- 
mitted to  a  jury  at  the  same  time." 

In  The  King  v.  Captain  Roche,  Leach,  160,  he  pleaded 
former  acquittal.  The  prosecutor  moved  that  the  j  ury  might 
be  charged  at  once  with  the  issue^  and  that  of  not  guilty. 
The  court  said :  "  Charging  them  with  both  issues  at  once 
would  lead  to  thisabsurdity,  that  being  charged  with  both,  they 
would  be  obliged  to  find  upon  both ;  and  yet  if  the  first  finding 
was  for  the  prisoner,  they  could  not  go  to  the  second,  because 
that  finding  would  be  a  bar.  They  are  distinct  issues,  and 
the  jury  must  be  separately  charged  with  them." 

Mr.  Bishop,  on  p.  418,  sec.  578^  of  the  same  volume  referred 
to,  says:  *' There  are,  indeed,  some  instances  to  be 
found  in  the  reports,  in  which,  by  a  sort  of  loose  practice, 
the  two  issues  have  been  submitted  together ;  but,  where  this 
was  done,  and  the  jury  returned  a  verdict  of  guilty  without 
passing  on  the  other  issue,  a  judgment  rendered  on  the  ver- 
dict was  held  to  be  erroneous;"  and  refers  to  Solliday  v.  Tlu 
Comnumwealth,  28  Penn.  St.  13.  In  that  case,  the  loose 
practice  referred  to  by  Mr.  Bishop  had  been  adopted 
by  the  court,  and  both  issues  of  former  conviction  on  a  spedal 
plea  and  not  guilty  were  submitted  to  the  jury  at  the  same 
time.  The  jury  returned  a  verdict  of  not  guilty.  The  low- 
er court  refused  to  arrest  the  judgment  and  passed  sentence 
upon  the  prisoner.  The  Supreme  Court  held  that  a  former 
conviction  could  always  be  pleaded,  and  if  its  truth  was 
established,  it  would  be  a  plain  bar  to  another  judgment 
against  the  accused.  If  an  issue  of  fact  was  formed  upon 
the  plea,  it  must  go  to  a  jury,  and  no  judgment  could  be 
given  in  the  case,  until  that  case  could  be  disposed  of.  No 
matter  how  clear  the  court  may  be  against  the  defendant, 
nobody  but  the  jury  can  decide  an  issue  like  that  If  the 
jury  should  determine  and  find  that  the  former  indictment 
was  for  a  different  offence,  and  omit  to  find  whether  he  was 
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guilty  or  not,  he  could  not  be  sentenced,  because  he  could 
not  be  punished  without  ascertaining  his  guilt.  And  for 
the  same  reason,  he  could  not  be  sentenced  without  a  verdict 
which  would  determine  that  he  had  not  already  been  con- 
victed for  the  same  oflence.  On  p.  15,  the  court  says :  **  The 
jury  have  declared  the  defendant  guilty,  but  that  does  not  rea- 
der the  fact  of  his  former  conviction  a  whit  more  improba- 
ble than  it  was  before."  Judge  Black,  on  p.  16,  refers  to 
the  case  of  T/ie  Commonwealth  v.  Demuth^  12  S.  &  R.  389, 
as  a  case  in  point,  and  adds :  "  It  is  impossible  for  us  to 
disregard  a  precedent  so  venerable  without  endangering  the 
public  confidence  in  our  whole  system  of  jurisprudence,  for 
it  all  rests  on  stare  dectsUy  In  the  case  referred  to,  the  pris- 
oner pleaded  not  guilty,  and  former  acquittal,  upon  which 
issue  of  fact  was  formed.  Both  issues  were  submitted  to 
the  same  jury.  The  verdict  was  guilty,  in  the  usual  form. 
TiLGHMAN,  C.  J.,  on  p.  391,  said :  "  The  jury  ought  not  to  have 
been  charged  with  both  these  issues  at  once,  because,  if  they 
found  for  the  defendant,  on  this  plea  oi atitrefoits  acquit^  no  fur- 
ther trial  ought  to  have  been  had.  A  former  acquittal  was 
a  bar  to  the  present  indictment."  In  a  note  to  6  Cox 
Crim.  Cases,  181,  the  true  rule  is  stated:  "If  there  was 
in  truth  no  such  record,  or  an  existent  record  were  incor- 
rectly set  forth,  he  might  simply  deny  its  existence,  and 
they  would  be  triable  by  the  court.  If  an  existing  record 
were  correctly  set  out,  but  it  did  not  apply  in  point  of  fact  to 
the  offence  to  which  it  was  pleaded,  the  Crown  would  traverse 
the  identity  df  the  oflences,  and  this  issue  would  be  submit- 
ted to  the  jury." 

"  When  a  defendant  pleads  former  acquittal  or  conviction, 
and  not  guilty,  both  issues  ought  not  to  be  put  to  the  juiy 
at  the  same  time,  *  *  *  ^  Until  the  issue  upon  the  plea  of  for- 
mer acquittal,  or  former  conviction,  is  disposed  of,  there  can 
be  no  trial  in  chief."    Henry  v.  T7ie  State,  33  Ala.  389. 

In  the  case  of  The  State  v.  Nelson,  7  Ala.  610,  a  plea  of 
former  conviction  was  filed,  after  which  an  issue  was  formed 
upon  the  plea  of  not  guilty  and  a  jury  impanelled  and  sworn; 
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after  that  the  jury  was  discharged  and  the  cause  continued. 
The  court, on  p.  61 3,  says  that  the  practice  was  very  loose, 
and  adds :  *'  It  seems  to  have  been  assumed  that  the  issue 
growing  out  of  the  plea  of  former  conviction  was  to  be  sub- 
mitted to  the  jury  at  the  same  time  as  the  proof  of  the 
crime.  AH  such  issues,  however,  are  collateral,  and  though 
they  may  be  tried  by  the  jury  summoned  to  pass  on  the 
trial  in  chief,  yet  it  is  exceedingly  irregular  to  submit  them 
in  connection  with  the  inquiry  as  to  the  guilt  or  innocence 
of  the  accused.'*  And  again,  on  page  614,  the  court  says : 
"The  whole  difficulty  in  this  case  is,  that  the  jury  was  pre- 
maturely sworn  and  irregularly  impanelled ;  as  there  could 
be  no  trial  in  chief,  until  the  collateral  issue  or  plea  in  bar 
was  disposed  of  in  some  way.  It  is  true,  the  prisoner  might 
have  waived  the  collateral  issue,  and  then  had  a  trial  of  the 
one  in  chief;  but  the  court  could  not  compel  him  to  do 
so."  And  the  court  sustained  a  conviction  at  a  subse- 
quent term,  holding  that  the  accused  was  not  in  legal 
jeopardy  by  impanelling  the  jury  to  try  the  issue  of  not 
guilty,  whilst  the  collateral  one  of  former  conviction  was 
undisposed  of,  without  the  waiver  of  the  accused.  Danne- 
burgv.  The  State ^  2oInd.  181,  is  referred  to,  as  in  conflict 
with  the  ruling  in  this  case.  The  point  was  not  raised  in 
that  case.  It  is  expressly  declared  that  the  question  of  the 
sufficiency  of  the  plea  was  not  before  the  court  Neader- 
Jwuserv,  The  State^  28  Ind.  257,  held,  that,  although  the 
accused  might  give  in  evidence  every  matter  of  defence 
under  the  plea  of  not  guilty,  he  was  not  prohibited  from 
pleading  specially,  and  the  court  also  held  that,  inasmuch  as 
he  could  properly  give  the  same  matter  in  evidence  under  the 
plea  of  not  guilty,  the  case  would  not  be  reversed  on  account 
of  an  erroneous  ruling  in  striking  a  special  plea  from  the  files. 
The  facts  stated  in  the  special  plea  in  that  case  tendered  an 
issue  of  the  guilt  or  innocence  of  the  accused,  and  miist 
have  been  tried  at  the  same  time  with  the  one  on  the  gen- 
eral plea  of  not  guilty,  whilst  the  issue  tendered  by  the 
special  plea  in  the  case  at  bar  was  a  collateral  one,  entirely 
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unconnected  with  the  guilt  or  innocence  of  the  accused,  and 
as  we  have  seen,  could  not  be  tried  with  the  other.  In  that 
case  the  accused  could  not  be  prejudiced  by  striking  out  or 
sustaining  a  demurrer  to  the  special  plea.  In  the  case  at 
bar,  it  is  clear  that  she  would. 

If  such  plea  is  tendered  by  the  prisoner,  and  the  prose- 
cutor demurs  to  it,  this  is  an  admission  that  the  record  exists 
as  pleaded.  Commonwealth  v.  Myers,  i  Va.  Cas.  i88,  229, 
232.  A  novel  assignment  is  not  admissible  in  a  criminal 
case,  and  the  proper  and  only  mode  of  replying  to  a  plea  of 
former  conviction  is  to  traverse  the  alleged  identity.  Dimcan 
V.  The  Commonwealth,  6  Dana,  295.  To  such  a  plea,  a  repli- 
cation of  an  arrest  of  judgment  is  bad  ;  it  shows  the  indict- 
ment was  defective,  or  that  a  conviction  could  not  have  been 
had  upon  it  for  the  offence  charged  in  the  second  indictment. 
Henry  v.  The  State y  33  Ala.  389.  Whenever  the  offences 
charged  in  the  first  and  second  indictments  are  capable  of 
being  legally  identified  as  the  same  ofTencc,  by  averment,  it 
is  a  question  of  fact  for  the  jury  to  determine  whether  the 
the  averments  are  supported  and  the  offences  the  same.  But 
when  the  plea  of  autrefois  acquit  upon  its  face  shows  that 
the  offences  are  legally  distinct  and  incapable  of  identifica- 
tion by  averments,  the  replication  of  ntd  ticl  record  may  con- 
clude with  a  verification,  and  the  court  may  decide  the  issue. 
Hite  v.  The  State^  9  Yerg.  357  ;  i  Bishop  Crim.  Proced.  585, 
note. 

But  it  is  said,  that  even  if  the  plea  was  a  good  one,  the 
prisoner  was  not  prejudiced  by  sustaining  a  demurrer  to  it, 
because,  under  the  plea  of  not  guilty,  she  could  introduce 
the  same  evidence  and  make  the  same  defence  that  she  could 
under  the  special  plea,  and  that  on  appeal  the  court  must 
give  judgment  without  regard  to  technical  error  or  defects, 
or  to  exceptions  which  do  not  affect  the  substantial  rights  of 
the  parties.  And  hence  the  judgment  ought  not  to  be 
reversed  on  account  of  sustaining  the  demurrer  to  that  plea. 
But  it  must  not  be  forgotten  that  the  laws  and  usages  of  this 
$tate^  relative  to  pleading  and  practice  in  criminal  actions, 
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not  inconsistent  with  the  criminal  practice  act,  as  far  as  the 
same  might  operate  in  aid  thereof,  or  to  supply  any  omitted 
case,  were  continued  in  force.  2  G*  &.  H.  428,  sec.  172 ; 
Hardin  v.  Tlie  State^  22  Ind.  347 ;  Walker  v.  The  State,  23 
Ind.  61.  It  had  always  been  the  privilege  of  a  prisoner  to 
plead  former  acquittal  or  conviction.  We  have  seen  that 
when  pleaded,  it  was  his  right  to  insist  upon  the  trial  bf  that 
issue  first.  If  that  was  found  against  him,  he  was  entitled 
to  another  jury  to  try  the  issue  on  the  plea  of  not  guilty. 
To  deprive  him  of  that  right  is  not  a  technical  error  or 
defect  within  the  meaning  of  sec.  160,  2  G.  &.  H.  427.  It  pre- 
vents him  from  having  the  issues  tried  separately,  and  of 
trying  the  issue  on  the  special  plea  before  he  is  put  upon 
his  trial  on  his  plea  of  nojt  guilty.  It  is  not  enough  that  the 
same  testimony  might  have  been  given  in  evidence  under 
the  plea  of  not  guilty.  It  is  the  separate  trial  that  he  is 
entitled  to.  In  civil  cases,  all  the  issues  of  fact  are  sub- 
mitted at  the  same  time ;  whilst  in  criminal  cases,  as  we 
have  already  shown,  the  prisoner  is  entitled  to  plead  spec- 
ially former  acquittal  or  conviction,  and  have  that  issue  tried 
first,  unconnected  with  the  issue  of  his  guilt  or  innocence 
of  the  charge  in  the  indictment.  So  that  in  civil  actions, 
when  the  general  denial  is  in,  it  is  not  an  available  error  to 
sustain  a  demurrer  to  a  good  special  answer,  if  the  facts 
alleged  would  be  admissible  under  the  general  denial, 
because  the  same  jury  would  try  the  issues,  whether  formed 
by  special  plea  or  the  general  denial ;  and  therefore  no  sub- 
stantial rights  of  the  party  would  or  could  be  affected. 
In  criminal  cases,  the  error  is  an  available  one,  because  the 
issues  are  not  properly  triable  at  the  same  time.  The  pris- 
oner is  of  right  entitled  to  have  each  issue  tried  by  separate 
juries.  He  has  a  right  to  two  trials,  and  it  cannot  be  said 
that  his  substantial  rights  are  not  affected,  when  he  is 
deprived  of  that  right 

The  theory  that  a  judgment  in  a  criminal  case  must  not 
be  reversed,  or  the  verdict  of  a  jury  set  aside,  unless  it  is 
unsupported  by  the  evidence,  or  if  it  appears  to  be  supported 
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by  the  evidence,  is  at  war  with  the  statute,  the  uniform 
practice  of  the  courts,  and  the  safety  of  the  citizen.  It  sub- 
stitutes the  peculiar  and  particular  ideas  of  justice  of  the 
court  or  judge  in  each  case  for  well  established  rules,  reg- 
ulations, and  practice.  The  erroneous  rulings  of  the  lower 
court^could  never  be  corrected,  unless  the  court  of  appeals 
should  determine  from  the  evidence  that  the  verdict  of  the 
jury  was  wrong,  although  the  verdict  might  have  been  influ- 
enced largely  by  such  rulings.  The  statute  provides 
that  the  court  must  charge  the  jury  upon  all  matters  of  law 
which  are  necessary  for  their  information  in  giving  their 
verdict.  Among  the  causes,  for  which  a  new  trial  may  be 
granted,  are,  when  the  verdict  has  been  decided  by  means 
other  than  a  fair  expression  of  opinion  on  the  part  of  all  the 
jurors,  and  when  the  court  has  misdirected  the  jury  in  a  mate- 
rial matter  of  law.  Now  in  this  case,  the  jury  were  told  that 
^'  they  must  not  forget  that  no  number  of  minds  could  agree 
upon  a  multitude  of  facts,  such  as  this  case  presents,  with- 
out some  yielding  of  the  judgment  of  individuals  upon  the 
evidence,  some  deference  to  the  opinions  of  others,  widi- 
out  what  some  might  call  a  compromise  of  different  views." 
They  were  not  only  to  defer  to  the  opinions  of  others,  but 
they  were  to  yield  their  individual  judgment  upon  the  evi- 
dence, and  if  they  could  not  do  so  within  reasonable  bounds, 
judgment  of  condemnation  was  pronounced  against  them 
in  advance,  as  being  unfit  to  have  a  place  in  the  jury  box,  or 
to  be  a  member  of  any  deliberative  body.  To  listen  to 
arguments,  to  hear  reasons,  to  have  their  attention  called 
to  the  evidence,  the  arguments  of  counsel,  the  charge  of 
the  court ;  to  do  it  all  patiently  and  with  an  earnest  desire 
to  harmonize  views  and  arrive  at  a  correct  conclusion,  is 
entirely  different  from  yielding  the  judgment  upon  the 
evidence.  After  all  the  consultations  of  the  jury,  each 
juror  must  render  his  verdict  according  to  his  own  indi- 
vidual judgment.  There  can  be  no  such  thing  as  yielding 
that,  without  a  sacrifice  of  conscience.  There  can  be  iw 
limits  within  which  it  can  be  yielded ;  hence  none  can  be 
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reasonable.  There  can  be  no  standard  by  which  to  test 
what  would  be  reasonable  and  what  unreasonable.  They 
were  told,  however,  that  they  must  yield  their  individual 
judgment  upon  the  evidence  within  reasonable  limits  and 
compromise  their  different  views,  without  in  any  manner 
indicating  what  woulc|  be  reasonable  limits.  Each  was  left 
to  judge  for  himself,  and  under  the  rule  prescribed,  each 
might  yield  enough  of  his  judgment,  to  enable  them  to 
arrive  at  a  conclusion  and  render  a  verdict  which  would  not 
be  according  to  the  individual  judgment  of  a  single  juror. 
The  verdict  in  such  a  case  would  not  be  a  fair  expression 
of  opinion  on  the  part  of  the  jurors,  and  the  means  by 
which  it  would  be  decided  would  be  a  yielding  of  opin- 
ions upon  the  evidence,  under  the  erroneous  instruction 
of  the  court 

The  counsel  for  the  State  call  our  attention  to  the  charge 
that  the  jury  must  not  convict  unless  their  minds  were 
convinced  of  the  guilt  of  the  accused  beyond  a  reasonable 
doubt ;  that  they  were  directed  to  examine  the  evidence 
carefully  and  dispassionately;  to  bring  to  the  exercise  of 
that  duty  their  best  judgment,  and  return  into  court  that 
verdict  which  should  commend  itself  to  their  consciences, 
as  being  in  exact  accord  with  truth  and  justice.  The  stat- 
ute requires  the  court  to  instruct  the  jury  and  state  to 
them  all  matters  of  law  which  are  necessary  for  their  infor* 
mation  in  giving  their  verdict.  2  G.  &  H.  417,  sec.  113. 
And  although  the  jury  are  made  the  judges  of  the  law  as 
well  as  of  the  facts  in  criminal  cases,  the  charge  of  the 
court  is  presumed  to  control  their  minds  to  some  extent, 
in  deciding  the  case  and  in  arriving  at  a  verdict ;  so  much 
so,  that  when  the  court  has  misdirected  the  jury  in  a 
material  matter  of  law,  such  misdirection  is  a  ground  for  a 
new  trial.  2  G.  &  H.  423,  sec.  142,  clause  4.  This  last  charge 
must  be  taken  in  connection  with  (he  other,  and  in  that  they 
were  told  that  it  was  their  duty  to  yield  their  individual 
judgments  upon  the  evidence,  and  make  what  might  be 
called  a  compromise,  in  order  to  agree  upon  a  verdict; 
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and  being  guided  by  that  instruction^  the  jury  might  con- 
sider it  to  be  their  paramount  duty  to  agree  upon  a  ver- 
dict. 

If  an  erroneous  charge  is  given,  it  "  cannot  be  corrected 
by  another  instruction  which  may  state  the  law  accurately, 
unless  the  erroneous  instruction  be  thereby  plainly  with- 
drawn from  the  jury.  The  effect  of  the  conflicting  instructions 
can  only  be  to  confuse  the  jury ;  and  as  they  must  follow 
one  or  the  other,  it  is  impossible  to  determine  whether 
the  influence  of  the  court  in  such  case  has  been  exerted 
for  good  or  evil."  Bradley  v.  The  State^  31  Ind.  492;  Clem 
V.  The  State,  3 1  Ind,  480. 

Exception  is  taken  to  the  following  language  used  in  the 
opinion  in  this  case :    **  It  is  inconvenient  to  have  a  jury 
disagree  and  thus  render  it  necessary  that  there  should  be 
another  trial  of  the  case,  but  this  is  a  necessary  consequence 
of  a  trial  by  jury."     We  still  think  it  better  that  parties 
should  suffer  the  inconvenience  and  delay  caused  by  a  fail- 
ure of  the  jury  to  agree  upon  a  verdict,  than  that  a  verdict 
should  be  rendered  against  the  judgment  of  a  part  of  the 
jurors.     The  trial  by  jury  in  this  State  is  based  upon  tbe 
theory  that  each  juror  is  to  decide  upon  the  facts,  as  he 
understands  them.    Undoubtedly,  juroris  do  make  mutual 
concessions  on  minor  matters.    They  are  required  to  delib- 
erate, decide,  and  make  up  their  verdict  by  themselves,  with- 
out aid  or  interference  from  anybody.     How  much  each  con- 
cedes,    what    compromises    are    made,    what    particular 
item  of  evidence  is  considered,  or  by  what    means  the 
conclusion  is  arrived  at,  is  not  made  known  in   the  ver- 
dict.     The  twelve  jurors  must  all  agree  upon  the  ver- 
dict,   although  they  need   not    upon  the    reasons  for  it 
Each  must  decide  for  himself.    He  ought  not  to  be  required 
"as  a  matter  of  law"  to  yield  his  individual  judgment  upon 
the  evidence,  in  order  to  render  a  verdict.     We  fully  appre- 
ciate the  importance  of  a  verdict  in  every  case,  but  our  anxi- 
ety for  such  a  result  must  not  be  so  great  as  to  tolerate  any- 
thing like  dictation  by  the  court  towards  the  juiy,  or  any 
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attempt  to  unduly  control  their  action.  They  must  be  left 
to  a  free,  voluntary,  conscientious  verdict.  '•  There  ought 
not  to  be  anything  in  the  conduct  of  the  court  toward  the 
jury  which  would  appear  like  pressing  them  to  give  up 
rational  doubts  or  disregard  difficulties  which  may  arise  in 
their  minds  upon  the  evidence  of  the  case."  The  State  v. 
Austin^  6  Wis.  205. 

The  history  of  jurjf  trials  shows  frequent  &ilures  to  agree, 
and  yet  we  require  a  unanimous  verdict.  It  has  been  con* 
sidered  better  and  safer  to  adhere  to  the  system,  to  suffer  the 
inconvenience  of  such  failure,  than  to  abandon  it.  But  if 
jurors  may  be  required  by  courts  to  surrender  their  judg- 
ment  to  their  fellows,  the  theory  of  unanimous  verdicts  is 
practically  abrogated,  and  the  timid,  conscientious  juror  will. 
be  controlled  by  the  strong-minded  and  determined. 

We  cannot  say  that  the  evidence  in  this  case  so  clearly 
and  satisfactorily  establishes  the  guilt  of  the  accused,  beyond 
a  reasonable  doubt,  that  the  very  decided  language  of  the* 
charge  did  not  exercise  a  controlling  influence  upon  the 
minds  of  the  jury.  It  seems  to  us  that  the  true  rule  is,  that 
where  from  the  whole  case  it  appears  that  the  jury  might 
have  rendered  a  different  verdict,  then  we  may  well  consider 
that  an  erroneous  charge  leading  to  the  verdict  influenced 
them,  and  is  good  ground  for  a  new  trial. 

We  do  not  consider  it  necessary  to  add  anything  to  the 
opinion  on  the  other  branch  of  instructions. 

The  petition  for  a  rehearing  is  overruled. 

y.  W.  Gordon,  D.  W.  Voorhees,  W.  W.  Leathers,  y.  Han^ 
na,  F,  Knefler,  C.  C.  Galvin,  and  5.  C.  Wessner,  for  appel- 
lant. 

B.  Harrison,  %  T.  Dye,  and  %  C.  Denny,  Attorney  Gen- 
eral, for  the  Slate. 
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Summons. — Service  by  Copy. — Seai. — ^When  senrioe  of  summons  is  made  b7 
leaving  a  copy  at  the  last  orusnal  place  of  residence,  it  Is  not  necessary  that 
the  seal  should  be  copied. 

Same. — M&ticn  to  Set  Aside, — A  summons  will  not  he  set  aside  because  it 
requires  the  defendant  to  appear  "  in  the  Court  of  Common  Pleas  of  Monroe 
County,"  and  the  complaint  is  entitled,  '*  Common  Pleas  Court,  Monroe 
County." 

CoSTS.'-^curity  for, — Non^esidemt.'^AxL  action  commenced  by  a  non-resident 
will  not  be  dismissed  for  want  of  security  for  costs^  if  the  plaiDtiff,  upon 
being  ordered  to  do  so,  files  an  undertaking  for  the  same. 

Attorney. — Authority  to  Appear, — If  an  attorney,  who  is  ruled  to  produce 
his  authority  to  bring  a  suit,  files  the  affidarit  of  the  plaintiff^  agent  that  he 
was  directed  by  the  plaintiff  to  cause  snit  to  beljTOught,  and  diat  he  employed 
(aid  attorney  in  pursuance  of  such  direction,  the  showing  of  authority  is  suf- 
ficient. 

Interest. — ^It  is  not  a  violation  of  the  law  relating  to  interest  to  compute  the 
interest  on  an  existing  note  and  include  it  in  a  new  note  given  for  the 
debt 

Practice. — Interrcgatories  to  Party, — ^Where  intenogatories  have  bees  filed 
and  ordered  to  be  answered,  and  afterward  such  order  has  been  set  aside  bj 
the  court,  the  reason  for  setting  it  aside  not  being  shown,  this  court  wiil  pie< 
sume  that  the  ruling  was  right. 

APPEAL  from  the  Monroe  Common  Pleas. 

DowNEV,  J. — ^This  action  was  by  the  appellee,  as  payee, 
against  the  appellant,  as  the  maker  of  a  promissory  note. 
There  was  a  motion  to  set  aside  the  service  of  the  process, 
a  motion  to  quash  the  writ,  a  motion  to  dismiss  the  action, 
a  motion  to  compel  counsel  for  the  appellant  to  produce 
and  show  his  authority  for  appearing,  a  demurrer  to  the  com- 
plaint, an   answer   in  three  paragraphs  :   first,  the   general 
denial ;    second,  no  consideration  for  the  note ;  third,  usury; 
demurrer  sustained  to  the  third  pars^raph  of  the  answer, 
reply  to  the  second,  trial  by  jury,  verdict  for  the  plaintifli 
motion  by  the  defendant  for  a  new  trial  overruled,  and  judg- 
ment for  the  plaintiff. 

The  several  rulings  of  the  court  with  reference  to  these 
matters,  and  with  reference  to  an  answer  to  certain  interrog- 
atories which  were  filed,  have  been  assigned  as  errors. 
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The  motion  to  set  aside  the  service  was  based  upon  the 
ground  that  the  same  was  by  copy  of  the  summons  left  at 
the  usual  or  last  place  of  residence  of  the  defendant,  and 
that  the  copy  did  not  show  in  any  manner  that  the  original 
thereof  was  sealed  with  the  seal  of  the  court. 

The  sheriff  is  not  the  keeper  of  the  seal  of  the  court,  nor 
authorized  to  affix  it  to  writs  or  the  copies  thereof.  It  could 
hardly  have  been  anticipated  by  the  legislature,  when  the 
sheriff  was  authorized  to  serve  by  leaving  a  copy  of  the  writ, 
that  he  should  attempt  to  copy  the  seal.  It  was  held  under 
the  statute  of  1843,  ^^^  we  think  may  well  be  held  under  the 
present  statute,  that  the  seal  need  not  be  copied.  Kcllcy  v. 
Mason f  4  Ind.  618.    See,  also,  2  G.  &  H.  63,  sec.  37. 

The  motion  to  set  aside  the  summons  was  for  the  rea- 
son that  it  required  the  defendant  to  appear  in  a  different 
court  from  that  in  which  the  complaint  was  entitled.  The 
complaint  is  entitled  '*  Common  Pleas  Court,  Monroe  County, 
Aug.  term,  187 1."  The  summons  required  the  defendant 
to  appear  '*  in  the  Court  of  Common  Pleas  of  Monroe 
County,  before  the  judge  thereof,"  etc.  We  are  unable  to 
see  any  thing  in  this  objection. 

The  motion  to  dismiss  the  action  was  based  on  the 
ground,  that  the  plaintiff  had  not  before  the  commencement 
thereof  given  security  for  the  costs,  he  being  a  non-resident 
of  the  State.  When  the  motion  to  dismiss  was  filed,  accom- 
panied with  an  affidavit  of  the  non-residence  of  the  plaintiflfj 
he  immediately  gave  the  undertaking  for  the  payment  of 
costs  in  the  usual  form.  The  statute  on  the  subject  provides 
that  the  suit  shall  not  be  dismissed  for  want  of  the  security, 
if  the  plaintiff  will  file,  in  open  court,  upon  being  ordered  to 
do  so,  such  undertaking.     2  G.  &  H.  228,  sec.  402. 

Upon  affidavit  filed  by  the  defendant,  the  counsel  of, 
plaintiff  was  ruled  to  produce  and  show  his  authority  for 
bringing  and  prosecuting  the  action.  This  he  did  by  filing 
the  affidavit  of  one  Allen,  who  made  oath  that  he  was  the 
agent  of  the  plaintiff  to  collect  the  debt,  that  he  was 
directed  by  the  plaintiff  to  cause  suit  to  be  brought  for  it9 
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collection,  and  that  in  pursuance  of  such  authority  and 
direction  he  had  employed  the  counsel  who  had  brought 
and  was  prosecuting  the  action.  It  seems  to  us  that  there  is 
no  good  ground  to  complain  of  this  action  of  the  court 
The  showing  was  sufficient 

The  next  alleged  error  is  the  overruling  of  the  defendant's 
demurrer  to  the  complaint  No  particular  objection  to 
the  complaint  is  pointed  out,  and  it  seems  to  us  to  be  suf- 
ficient 

The  sustaining  of  the  plaintiff's  demurrer  to  the  third 
paragraph  of  the  answer  is  the  next  error  of  which  com- 
plaint is  made.  The  paragraph  of  the  answer  alleges  in 
substance  that  the  note  on  which  the  suit  is  brought  was 
given  in  payment  of  an  open  account  and  a  certain  other 
note  assigned  by  one  Smith  to  the  plaintiff;  that  interest  on 
said  assigned  note  was  computed  to  the  date  of  the  note 
sued  on,  and  that  the  same  was  included  with  the  principal 
of  the  said  note  and  with  the  account,  in  the  note  sued  on, 
thereby,  as  alleged,  making  the  same  usurious  by  compound- 
ing the  interest ;  wherefore,  etc.  It  is  not  a  violation  of  the 
law  against  taking  or  contracting  for  illegal  interest  to  com- 
pute the  interest  on  a  note,  and  either  receive  the  amount, 
or  include  it  in  a  new  note  given  for  the  debt 

The  defendant  fi^ed  with  his  answer  certain  interrogato- 
ries for  the  plaintiff  to  answer,  and  the  court  made  an 
order  that  the  plaintiff  should  answer  the  same.  Afterward 
the  court  set  aside  the  order,  but  for  what  reason  the  bill  of 
exceptions  does  not  show.  Most  probably  it  was  for  want 
of  the  affidavit  required  by  the  statute,  that  the  defendant 
expected  to  elicit  facts  by  the  answers  material  to  him  on 
the  trial,  etc.  2  G.  &  H.  189,  sec.  303.  We  must  presume, 
in  the  absence  of  the  grounds  on  which  the  court  acted, 
that  the  action  was  proper. 

The  last  error  assigned  is,  that  the  court  improperly 
refused  to  grant  a  new  trial  on  the  motion  of  the  defendant 
The  evidence  is  not  in  the  record,  nor  is  there  any  ques- 
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tion  properly  presented  arising  under  the  motion  for  a  new 
trial. 

We  have  thus  examined  all  the  alleged  errors,  and  arc 
clearly  of  the  opinion  that  there  is  no  error  in  the  rec- 
ord. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages 
and  costs. 

A  Ryors^  W.  R.  Harrison^  and  W.  5.  Shirley^  for  appel- 
lant 

^  H.  Louden^  for  appellee. 


McCORKLE  £T  AL.  V.  SiMFSQN. 

Instructions  to  Jury. — Evidence, — A  court  may  refer  to  the  evidence  in  a 
cause  and  present  it  to  the  jury  in  the  summing  up  and  charge,  but  the  court 
should  not  show  to  the  juxy  any  leaning  in  favor  of  one  of  the  parties. 

APPEAL  from  the  Vanderburg  Circuit  Court. 

Downey,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellants,  to  recover  the  amount  of  a  bill  of  lumber 
furnished  for  the  erection  of  a  public  school  building,  for 
the  building  of  which  McCorkle  and  Strong,  two  of  the 
defendants,  were  contractors,  and  to  enforce  a  lien  for  the 
amount  due.  The  answer  was,  first,  the  general  denial, 
and,  second,  payment.  Reply  in  denial  of  the  second  par- 
agraph of  the  answer.  There  was  a  trial  by  jurj",  a  ver- 
dict for  the  plaintiff,  a  motion  for  a  new  trial  overruled, 
and  judgment  on  the  verdict.  The  errors  assigned  involve 
the  correctness  of  the  ruling  of  the  circuit  court  in  refus- 
ing to  grant  a  new  trial.  The  evidence  and  instructions 
of  the  court  to  the  jury  are  in  the  record  by  a  bill  of 
of  exceptions.    The  controversy  was  narrowed  down  to  a 
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few  items  or  points  by  admissions  made  by  the  defend- 
ants upon  the  trial.  One  of  these  disputed  questions  was, 
whether  the  lumber  was  to  be  paid  for  in  cash  or  only 
half  cash  and  the  other  half  in  city  bonds  or  orders. 
Upon  this  question  the  testimony  of  the  plaintiff,  Simp- 
son, was  that  he  sold  the  lumber  for  cash — sold  below  the 
market  price  because  he  was  to  get  cash ;  that  McCorkle 
said  he  was  to  take  one*half  in  city  bonds,  but  no  difference, 
his  was  to  be  cash.  MgCorkle  testifies,  that  Simpson  agreed 
to  take  one-half  of  his  pay  in  city  bonds  and  one-half  cash; 
that  the  bonds  were  worth  only  ninety  cents  to  the  dollar, 
and  that  Simpson  refused  to  take  them.  One  Rechtin,  a 
witness  for  the  defendants,  testified  that  Simpson  told  him 
that  he  was  to  get  one-half  cash  and  the  other  half  in  city 
bonds  or  orders ;  that  he  was  getting  exactly  such  pay  as 
McCorkle  took  from  the  city. 

On  this  point  the  court  instructed  the  jury  as  follows: 
In  reference  to  the  manner  in  which  the  lumber  was  to  be 
paid  for,  the  plaintiff  testifies  that  he  sold  the  lumber  below 
the  market  for  the  purpose  of  getting  cash,  while  the  defend- 
ant testifies  that  he  was  to  pay  for  the  lumber  one-half  in 
cash  and  one-half  in  city  bonds  worth  less  than  cash,  and 
you  will  have  to  determine  between  them.  [The  counsel  for 
the  defendant,  interrupting,  said,  "  Will  your  Honor  tell  the 
jury  that  the  defendant  is  corroborated  by  Theodore  Rech- 
tin?"  to  which  the  court  replied,  and  proceeded:]  Yes,  cor- 
roborated after  a  fashion ;  but  about  all  Rechtin's  testimony 
amounted  to  was,  that  Simpson  said  he  was  to  take  the  pay 
for  the  lumber  as  McCorkle  got  it;  that  is,  he  first  said 
Simpson  said  he  was  to  take  pay  half  cash  and  half  city 
bonds,  and  then  said  Simpson  said  he  was  to  take  the  pay 
just  as  McCorkle  got  it;  but  (the  court  proceeded)  you  will 
bear  in  mind  that  testimony  of  admissions  and  statements 
made  a  long  time  ago  are  to  be  taken  with  much  allowance 
and  great  caution.  The  recollection  of  third  parties,  who 
had  no  interest  in  the  subject,  as  to  what  was  said  a  great 
while  agO|  is  not  so  likely  to  be  correct  as  is  that  of  the  par- 
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ties  to  the  transaction  themselves,  who  are  interested  and 
have  reason  to  remember.  The  plaintiff  and  defendants 
being  interested,  {heir  recollection  of  what  was  said  and 
done  is  much  more  likely  to  be  correct. 

It  seems  quite  plain  to  us  that  the  jury  must  have  under- 
stood from  the  form  and  manner  of  this  instruction  that 
they  were  to  give  little  or  no  weight  to  the  evidence  of 
Rechtin.  While  we  do  not  doubt  that  the  court  may  refer 
to  the  evidence  in  the'case  and  present  it  to  the  jury  in 
the  summing  cip  and  charge,  we  think  it  very  clear  that  the 
court  should  not  show  to  the  jury,  as  was  done  in  this 
case,  its  leaning  in  favor  of  one  of  the  parties.  It  was  not 
lor  the  court  to  say  how  far  the  evidence  of  Rechtin  cor- 
.  roborated  that  of  McCorkle,  or  whether  it  corroborated 
him  to  any  extent.  When  the  attention  of  the  court  was 
called  to  the  testimony  of  Rechtin  as  corroborative  of  that 
of  McCorkle,  the  court  remarked,  "  Yes,  corroborated  after 
a  fashion,"  and*  proceeded  to  impress  upon  the  jury  that 
they  were  to  take  his  testimony  ''with  much  allowance 
•  and  great  caution."  We  think  in  this  that  the  learned 
judge  invaded  the  province  of  th^  jury,  and  in  all  prob- 
ability controlled  their  action  on  this  point  to  the  injury 
of  the  defendants.    Shank  v.  The  State^  2$  Ind.  207. 

There  are  some  other  parts  of  the  somewhat  singular 
charge  given  by  the  court  to  thevjury  in  the  case,  which 
might  be  very  &irly  criticised,  but  we  need  not  present 
them,  as  the  judgment  must,  for  the  reason  already  given, 
be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial. 

A.  Iglehart  and  y.  B.  IgUhart^  for  appellants. 
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CONTKACT. — I¥aud, — PUadin^, — Complaint  to  reform  a  contract  and  enforce  it, 
alleging  that  the  defendant  undertook  to  reduce  a  contract  between  the  plain- 

<  tiff  and  the  defendant  to  writing ;  that  he  fraudulently  wrote  it  difoently  from 
the  contract  really  made ;  that  he  read  it  as  really  made ;  and  that  it  wassigned 
by  the  plaintiff,  believing  its  terms  to  be  as  it  had  been  agreed  they  shoold  be. 

Held,  that  this  was  sufficient  on  demurrer. 

Same. — Mistake, — ^A  paragraph  of  complaint  for  the  same  purpose,  ailing  that 
the  defendant  wrote  the  contract,  and,  by  mistake,  it  was  written  differently  Irom 
what  it  was  agreed  it  should  be,  was  held  good  on  demurrer. 

Pleading. — Practice. — Departure. — yoint  Contractors^ — In  a  suit  upon  a  jant 
contract,  if  an  answer  shows  that  the  plaintiff  has  discharged  one  of  the  joint 
contractors,  and  the  plaintiff  replies  that  it  was  agreed  by  the  defendants  at 
the  time  of  the  discharge,  that  it  should  not  operate  as  a  release  of  the  other 
defendant,  though  such  reply  may  be  a  departure,  it  is  waived  if  no  objcctioR  . 
be  taken  on  that  account,  and  the  parties  proceed  to  trial  upon  the  issues  thos 
joined ;  and  the  defendant  who  was  not  released  cannot,  after  trial  and  verdict, 
object  that  no  verdict  has  been  rendered  as  to  the  defendant  admitted  bjr  the 
reply  to  have  been  released. 

Same. — Departure. — In  case  of  a  departure,  if,  instead  of  demurring,  the  dcfead- 
ant  takes  issue  upon  the  reply,  and  the  issue  be  found  against  him,  the  cooit 
will  not  arrest  the  judgment  because  of  the  departure. 

APPEAL  from  the  Marion  Common  Pleas. 

OsBORN,  C.  J. — ^The  appellees  instituted  their  action  against 
the  appellants,  for  the  purpose  of  reforming  a  contract,  and 
for  the  recovery  of  one  thousand  dollars. 

The  complaint  contains  two  paragraphs;  they  both  set  up 
the  same  contract,  alleging  that  one  of  the  appellees  was  a 
foreigner  with  a  very  limited  knowledge  of  our  language, 
that  the  other  was  an  ignorant  and  illiterate  man,  and  unable 
to  read  or  write ;  that  New,  one  of  the  appellants,  wrote  the 
contract  and  read  it  as  agreed  upon  by  the  parties ;  that 
they  executed  it,  or  caused  it  to  be  executed,  under  the 
belief  that  it  was  written  as  agreed  upon ;  that  they  relied 
upon  New,  and  believed  that  he  had  drawn  the  contract 
according  to  agreement;  that  they  have  learned  that  the 
contract,  as  executed,  was  not  as  made  between  the  parties, 
and  the  complaint  states  specifically  wherein  it  differs  from 
the  true  one.     By  the  contract  the  appellants  were  to  pay 
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the  appellees  one  thousand  dollars,  upon  terms  stated.  Both 
paragraphs  state  that  Love,  one  of  the  appellants,  paid  the 
appellees  five  hundred  dollars ;  that  New,  the  other  appel- 
lant, availing  himself  of  the  false  or  mistaken  writing  him- 
self had  made,  refused  to  pay  to  the  appellees  five  hundred, 
*' being  his  portion,  as  aforesaid,  of  said  one  thousand  dol- 
lars." 

Prayer,  that  the  contract  might  be  reformed,  and  for  judg- 
ment for  said  five  hundred  dollars,  and  five  hundred  dollars 
damages,  and  proper  relief. 

The  appellant  New  filed  a  demurrer  to  the  complaint,  on 
the  ground  that  it  did  not  contain  facts  sufficient  to  consti- 
tute a  cause  of  action,  which  was  overruled.  The  appellants 
filed  a  joint  answer  of  six  paragraphs,  one  of  which  was  a 
general  denial.  It  will  only  be  necessary  to  notice  the  sixth. 
That  alleges  that  the  contract  sued  on  was  joint,  and  not 
joint  and  several ;  that  before  the  commencement  of  the  action. 
Love  paid  to  the  appellees  the  sum  of  five  hundred  dollars, 
which  sum  was,  by  the  appellees,  accepted  and  received  in 
full  discharge  and  satis&ction  of  all  liability  of  Love,  for 
or  on  account  of  the  contract ;  that  the  appellees,  in  consid- 
eration of  that  sum,  so  paid  by  Love,  fully  discharged  him 
from  all  obligation  or  liability  in  the  premises;  that  by 
reason  thereof  both  of  the  appellants  were  discharged. 

To  that  paragraph,  the  appellees  filed  a  demurrer,  which 
was  overruled.  They  then  filed  a  reply  of  two  paragraphs, 
one  of  general  denial,  and  one  admitting  the  payment  of  the 
five  hundred  xlollars  by  Love,  in  full  for  his  half  of  the  one 
thousand  dollars,  which  the  appellants  had  agreed  to  pay ; 
that  it  was  further  true,  that  the  appellees  executed  a  receipt 
to  Love  for  five  hundred  dollars,  in  full  discharge  of  his  half 
of  said  liability  in  the  contract ;  they  also  aver  that  the 
appellant  New  was  present  at  the  time  of  the  payment,  and 
it  was  expressly  agreed  that  such  payment  should  not  release 
him  fi'om  the  remaining  five  hundred  dollars;  that  he  then 
and  there,  after  the  appellees  had  signed  the  receipt  for  the 
sum  paid  by  Love,  expressly  agreed  to  pay  the  remaining 
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five  hundred  dollars  on  the  following  day;  and  in  it  they 
demand  judgmenti  etc.  To  this  reply  no  demurrer  was  filed 
or  motion  made  to  strike  it  out 

The  cause  was  tried  by  a  jury,  and  a  verdict  rendered  for 
the  appellees  against  the  appellant  New  for  ^558.25. 

The  jury  also  answered  certain  interrogations,  submitted 
to  them  on  motion  of  the  appellants. 

The  appellants  moved  the  court  for  a  venire  de  novo,  which 
was  overruled.  They  then  moved  for  judgment  in  their 
favor  on  the  answer  to  the  interrogatories.  That  motion  was 
overruled.  A  motion  for  a  new  trial  was  also  overruled,  and 
final  judgment  rendered  against  New  on  the  general  verdict 
Proper  exceptions  were  taken  to  the  rulings  of  the  coast 
Judgment  was  rendered  in  favor  of  Love,  and  for  his  costs 
against  the  appellees. 

After  the  cause  was  appealed,Love  filed  a  written  disdaimer 
of  all  interest  in  the  appeal  and  prayed  that  as  to  him  the 
appeal  might  be  dismissed.    Sec  551,  2  G.  &  H.  270. 

The  first  error  assigned  is,  in  overruling  the  demurrer  to 
the  complaint  The  objection  urged  to  the  complaint  is, 
that  one  who  signs  a  contract  is  rightly  charged  with  notice 
of  its  contents,  and  he  may  not  avail  himself  of  his  own 
negligence  or  carelessness  to  profit  thereby,  or  avoid  respon- 
sibility incurred,  and  that  it  does  not  appear  that  proper  dili* 
gence  was  used,  etc.  In  this  case  it  is  averred  in  the  com- 
plaint, that  reliance  was  placed  in  New ;  that  he  wrote  and 
read  the  contract  There  is  another  rule  which  we  think  is 
applicable  in  this  case,  that  where  one  places  reliance  upon 
another,  the  one  trusted  shall  not  take  advantage  of  such 
confidence  to  the  prejudice  of  the  other.  The  averment  in 
one  of  the  paragraphs  is,  that  New  fraudulently  wrote  the 
contract  difierent  from  the  one  really  made,  and  in  thet  other, 
that  the  change  was  made  by  mistake,  and  in  both,  that  he 
read  it  as  made,  and  that  they  supposed  the  contract  as  read 
was  the  same  as  the  one  agreed  upon.  The  demurrer  was 
to  both  paragrs^hs,  and  was  correctly  overruled.  No 
authorities  are  cited  in  support  of  it,  and  we  think  none  are 
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necessary  to  sustain  the  action  of  the  court  below  in  over^ 
ruling  it 

The  next  error  assigned  is  in  overruling  the  motion  for  a 
venire  de  novo.  The  ground  of  this  motion  is,  that  the  ver- 
dict is  defective  in  not  finding  for  pr  against  Love  on  the 
issues. 

The  issue  tendered  by  the  replication  to  the  sixth  para* 
graph  of  the  answer  was,  whether,  when  Love  paid  the  five 
hundred  dollars  in  full  discharge  and  satisfaction  of  all  liabil- 
ity on  account  of  the  contract  sued  on,  New  was  present  and 
agreed  that  such  payment  should  not  release  him, and  whether 
he  promised  to  pay  the  remaining  five  hundred  dollars.  Per- 
haps the  reply  was  a  departure  from  the  complaint.  But  no 
objection  was  made  to  it  on  that  ground,  at  the  proper  time, 
and  none  can  be  urged  now.  If  the  matters  alleged  in  the 
answer  and  reply  had  been  set  out  in  the  complaint,  and  New 
had  been  the  sole  defendant,  it  seems  to  us  that  it  would 
have  been  good,  and  not  demurrable  for  a  defect  of  parties. 
No  objection  was  made  that  the  replication  was  a  departure, 
but  the  issue  tendered,  of  the  separate  liability  of  New,  was 
accepted  and  submitted  to  the  jury,  who  found  against  him. 
Although  the  replication  was  in  form  against  both  defend- 
ants, it  admitted  the  discharge  of  Love  and  tendered  an 
issue  of  the  several  liability  of  New.  The  statutory  denial 
of  the  allegations  of  the  reply  does  not  include  what  is 
affirmed  in  the  answer.  The  answer  alleged  that  Love  was 
discharged,  and  then  stated  a  conclusion  of  law,  that  his 
discharge  operated  as  a  discharge  of  New.  The  replication 
admitted  that  Love  was  released,  and  abandoned  the  action 
as  to  him,  but  alleged  the  several  liability  of  New.  No  ver> 
diet  was  necessary  for  Love,  for  the  reason  that  by  the  repli- 
cation it  was  admitted  that  there  was  no  action  against  him, 
and  for  the  same  reason  none  could  be  rendered  against 
him. 

We  are  referred  to  Jenkins  v.  ParkhiU^  2$  Ind.  473.  The 
ruling  in  that  case  in  no  manner  conflicts  with  the  rulings 
iu  this.    In  that  casei  the  actioo  was  on  two  bonds ;  the 
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answer  was,  the  general  denial,  with  an  agreement  that  all 
matters  of  defence  might  be  given  in  evidence.  The  jury 
found  against  both  defendants  on  one  of  the  bonds,  and 
against  one  of  the  defendants  on  the  other,  and  on  that  was 
silent  as  to  the  other  defendant  It  was  held  that  if  a  jury 
finds  but  part  of  the  issue,  and  says  nothing  as  to  the  rest, 
the  verdict  is  ill,  and  a  veffire  de  novo  shall  issue.  In  that 
case,  there  was  nothing  in  the  pleadings  which  raised  the 
question  of  the  discharge  of  one  and  a  several  promise  of 
the  other.  In  case  of  a  departure,  if,  instead  of  demurring, 
the  defendant  takes  issue  upon  the  replication,  and  it  be 
found  against  him,  the  court  will  not  arrest  the  judgment 
I  Chitty  PL  648. 

The  next  alleged  error  is  in  overruling  the  motion  for  a 
new  triaL 

There  were  many  reasons  for  a  new  trial  mentioned  in  the 
motion.  We  shall  only  mention  such  as  are  specified  in 
sec.  352,  2  G.  &  H.  211. 

The  sixth  specification  of  cases  or  reasons  for  which  a 
new  trial  may  be  granted  is,  that  the  verdict  or  decision  is 
not  sustained  by  sufficient  evidence,  or  is  contrary  to  law. 

The  first  reason  assigned  was,  that  the  general  verdict  was 
not  sustained  by  sufficient  evidence ;  the  second,  that  the 
verdict  was  contrary  to  law ;  the  fourth,  that  certain  special 
findings  were  not  sustained  by  sufficient  evidence,  nor  was 
either  of  them.  We  have  examined  the  evidence,  and  think 
the  verdict  and  all  the  answers  to  the  interrogatories  are  fully 
sustained  by  the  evidence.  We  do  not  see  wherein  the  verdict 
is  contrary  to  law. 

The  third,  fifth,  sixth,  seventh,  eighth,  ninth,  tenth, 
eleventh,  and  thirteenth  reasons  stated  in  the  motion  are  not 
causes  for  a  new  trial. 

The  twelfth  reason  was  for  error  of  law  occurring  at  the 
trial  in  refusing  to  give  the  following  instruction :  *'  The 
contract  declared  on,  in  this  case,  is  a  joint  contract,  and  not 
joint  and  several;  the  party  of  the  one  part  being  New  and 
Love,  and  on  the  other  Wambach  and  Darby.    Now,  if  you 
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believe,  from  the  evidence,  that  Love,  on  the  fourth  of  March, 
1870,  paid  to  Wambach  and  Darby  the  sum  of  five  hundred 
dollars,  and  upon  such  payment,  was,  by  said  Wambach  and 
Darby  discharged  from  all  liability  on  said  contract,  such 
discharge  of  Love  would,  by  operation  of  law,  discharge  the 
defendant  New  from  all  liability  on  said  contract,  and  you 
should,  therefore,  find  for  the  defendant." 

What  we  said  relative  to  the  motion  for  a  vemre  de  novo^ 
will  be  applicable  here,  as  our  reasons  for  sustaining  the  action 
of  the  court  in  refusing  to  give  the  instructions  asked.  They 
entirely  overlooked  and  ignored  the  issue  of  the  separate 
liability  of  New. 

The  fourth  and  last  error  assigned  is  in  overruling  their 
motion  for  judgment  in  their  favor  on  the  answers  of  the 
jury  to  the  interrogatories. 

The  interrogatories  and  answers,  under  which  the  appel- 
lants claim  that  they  were  entitled  to  judgment  in  their  &vor, 
were  as  follows: 

Int.  1st.  "Did  the  defendant  William  Love,  on  the  4th 
of  March,  1870,  pay  the  plaintiff  five  hundred  dollars  on  said 
contract  of  Feb.  25th,  1870?" 

Answer.    "Yes." 

Int.  2d.  ''At  the  time  said  Love  paid  said  sum  of  five 
hundred  dollars,  did  not  the  plaintiff  accept  said  sum  of  five 
hundred  dollars  in  discharge  of  all  liability  of  said  Love  on 
said  contract  of  Feb.  25th,  1870?" 

Answer.     **Yes,  as  to  his  part  of  tne  contract" 

Int.  7th.  "  Was  not  the  contract  after  it  was  written,  read 
over  once  or  more  as  written,  in  the  presence  and  hearing 
of  the  plaintiffs,  before  they  signed  the  same?" 

Answer.  "  Yes,  not  containing  the  true  meaning  of  the 
contract." 

We  have  already  seen  that,  under  the  issue,  payment  by 
Love,  and  his  discharge  from  the  contract  set  out  in  the  com- 
plaint, did  not  discharge  New  from  his  liability  set  out  in 
the  replication. 

That  the  contract  was  read  to  the  plaintiff  as  written,  is 
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not  inconsistent  with  the  fact  that  it  was  also  read  incor- 
rectly and  differently  from  the  way  it  was  written.  It  may 
have  been  read  both  ways,  and  although  it  may  have  been 
read  in  the  presence  and  hearing  of  the  appellees  as  writ- 
ten,  the  reading  may  have  been  in  such  a  manner  as  not  to 
be  understood  by  them ;  and  yet  when  read  incorrectly,  it 
may  have  been  read  so  distinctly,  as  to  have  been  entirely 
intelligible  to  them.  We  cannot  say  that  the  special  find- 
ings are  Inconsistent  with  the  general  verdict.  Sec.  337,  2 
G.  &  H.  206.  The  Board  of  Commissioners^  etc.^  v.  Kronur,  8 
Ind.  446;  Amidon  v.  Gaff^  24  Ind.  128;  Ridgeway  v.  Dear- 
inger,  ante,  p.  157. 

The  judgment  of  the  said  Marion  Common  Pleas  is 
affirmed,  with  costs  and  ten  per  cent,  damages. 

y.  Hanna  and  F.  Knefler^  for  appellants. 

G.  T.  Morton,  J,  W.  Gordon,  T.  M.  Browne,  and  R.  N. 
Lamb,  for  appellees. 


MUSSELMAN    V.  MaNLY. 

Damages. — A  plaintiff  in  an  action  based  on  a  contract  can  only  recover  for  such 
sum  as  may  have  been  due  at  the  time  the  action  was  brought ;  and  in  an  actioo 
founded  in  tort,  for  such  damages  as  had  accrued  at  the  commencement  of  the 
action. 

Pleading. — Defence, — A  defendant  cannot  set  up  a  defence  that  did  notexi^ 
at  the  commencement  of  the  action. 

Same. — Supplemental  Complcdnt* — ^A  supplemental  complaint  is  not  a  substitute 

I  for  the  original  complaint;  it  is  a  further  complaint  and  assumes  that  the  orig- 
inal complaint  is  to  stand.  It  must  consist  of  facts  which  have  arisen  since 
the  filing  of  the  original  complaint. 

Same. — Practice, — Supplemental  Complaint.-^A.  supplemental  complaint  nuy 
be  filed  after  answer,  but  whether  filed  before  or  after,  it  must  be  by  motion 
and  leave  of  court ;  and  it  must  appear  on  its  face  that  it  is  supplemental  and 
relates  to  matters  which  have  accrued  subsequent  to  the  conunencement  of  the 
action. 
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Samb. — Amendment  of  Complaint. — Matters  which  occurred  prior  to  the  fillog 
of  a  complaint  must  be  brought  into  the  suit  by  amendment. 

Evidence. — Evidence  tending  to  prove  matters  that  occurred  subsequent  to  the 
filing  of  the  complaint  should  be  excluded. 

City. — Obstructing  Alley, — If  dirt  is  dug  up  and  reyioved  from  an  alley  in  a 
city,  thus  rendering  the  alley  impassable  and  causing  injpry  to  adjoining  prop- 
erty, and  no  order  or  ordinance  of  the  city  has  authorized  the  same,  and  it  is  not 
done  under  a  contract  with  the  city,  an  action  by  an  adjoining  property  owner 
will  lie,  for  damages  sustained  by  reason  of  such  removal. 

APPEAL  from  the  Cass  Common  Fleas. 

BusKiRK,  J. — ^This  was  an  action  by  the  appellant  against 
the  appellee,  to  recover  damages  for  removing  earth  from  an 
alley  adjoining  the  property  of  appellant.  The  complaint 
was  in  three  paragraphs.  Omitting  surplus  and  immaterial 
averments,  and  an  immense  amount  of  useless  and  discon* 
nected  verbiage,  it  is  alleged  in  each  paragraph  of  the  com- 
plaint, that  the  defendant  about. the  month  of  September, 
1868,  did  cut,  excavate,  and  remove  dirt  and  gravel  out  of  a 
certain  alley  running  between  the  premises  of  the  plaintiff 
and  the  property  of  another,  and  thereby  rendering  the 
alley  impassable,  and  preventing  ingress  and  egress  to  and 
from  the  plaintiff's  property  bordering  on  said  alley,  all  of 
which  acts  were  done  without  the  licence  or  consent  of  the 
plaintiff,  and  to  his  damage  in  the  sum  of  twenty-five  hun- 
dred dollars. 

The  defendant  answered  in  two  paragraphs : 

The  first  was  the  general  denial. 

The  second  admitted  the  removal  of  a  part  of  the  earth 
and  gravel  complained  of,  but  averred  that  it  was  done  by 
virtue  of  a  contract  with  an  adjoining  property  holder,  and 
in  pursuance  of  a  city  ordinance,  and  authority  from  the 
street  committee  of  the  city  of  Logansport.  It  was  not 
averred  that  it  was  done  in  pursuance  of  a  contract  with  the 
city.     There  was  a  reply  in  denial. 

The  cause  was,  by  the  agreement  of  the  parties,  submitted 
to  the  court  for  trial,  and  resulted  in  a  finding  for  the 
defendant. 
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The  court  overruled  the  plaintifTs  motion  for  a  new  trial 
and  rendered  judgment  on  the  finding. 

The  only  valid  assignment  of  error  is  based  upon  the 
action  of  the  court .  in  overruling  the  motion  for  a  new  trial, 
all  the  others  being  repetitions  of  the  reasons  for  a  new 
trial. 

The  counsel  for  appellant^  in  his  brief)  only  relies  upon 
two  reasons  for  a  new  trial.  The  first  is  the  exclusion  of 
certain  evidence,  and  is  stated  as  follows  in  the  bill  of  excep- 
tions: "The  said  plaintiff,  in  support  of  the  issues  in  his 
behalf,  offered  to  prove  by  each  of  said  witnesses  certain 
facts,  to  wit,  that  earth  was  removed  from  said  alley  by  the 
defendant  subsequent  to  the  filing  of  the  original  complaint, 
and  prior  to  the  filing  of  the  amended  and  supplemental 
complaint;  and  that  objections  were  made  by  the  defendant, 
and  objections  sustained  by  the  court;  to  which  objection,  at 
the  time,  plaintiff  excepted.  To  the  sustaining  of  said  objec- 
tion and  the  refusal  to  admit  the  same,  plaintiff  then  and 
there  excepted." 

It  is  insisted  by  counsel  for  appellant,  that  the  excluded 
evidence  was  admissible  upon  the  ground  that  he  had  filed 
a  supplemental  complaint,  which  was  in  the  nature  of  the  old 
plea  of  puis  darrein  contimiance. 

The  original  complaint  was  filed  on  the  23d  day  of  Octo- 
ber, 1868,  and  consisted  of  two  paragraphs.  On  the  27th 
day  of  September,  1869,  there  was  filed  what  was  called  a 
supplemental  amended  complaint,  which  consisted  of  three 
paragraphs.  On  the  ist  day  of  October,  1869,  ^  demurrer 
was  sustained  to  the  second  and  third  paragraphs,  but  no 
ruling  was  made  as  to  the  first.  Thereupon  the  plaintiff  filed 
an  amended  complaint  in  three  paragraphs.  In  the  first  two 
complaints  it  was  chained  that  the  defendant  did,  on  or  about 

the day  of  September,  1868,  dig,  excavate,  and  remove 

dirt  and  gravel,  etc.  In  the  last  complaint  there  is  added, 
after  the  figures  1868,  the  words  ''and  at  subsequent  and 
divers  days  thereafter."  These  words  are  claimed  to  be  sup- 
plemental, and  to  entitle  the  plaintiff  to  prove  and  recover 
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damages  which  accrued  subsequent  to  the  bringing  of  the 
action. 

It  is  the  general  rule  that  the  plaintifi^  in  an  action  based 
on  contract,  can  only  recover  for  such  sum  as  may  be  due  at  the 
time  the  action  is  brought;  and  in  an  action  founded  in  tort, 
for  such  damages  as  had  accrued  at  the  commencement  of 
the  action.    Maxwell  v.  Bcyne,  36  Ind.  1 20 

Nor  can  a  defendant  set  up  a  defence  that  did  not  exist  at 
the  commencement  of  the  action.     Carry.  Ellis,  37  Ind.  465. 

It  is,  however,  provided  by  section  102,  of  the  code,  that, 
"  the  court  may  on  motion  allow  supplemental  pleadings, 
showing  facts  which  occurred  after  the  former  pleadings 
were  filed."    2  G.  &  H.  123. 

A  supplemental  complaint  is  not,  like  an  amended  com- 
plaint, a  substitute  for  the  original  complaint,  by  which  the 
former  complaint  is  superseded;  but  it  is  a  further  com- 
plaint and  assumes  that  the  original  complaint  is  to  stand. 
A  supplemental  complaint  must  consist  of  facts  which  had! 
arisen  since  the  filing  of  the  original  complaint  It  may  be 
filed  after  answer ;  but  whether  filed  before  or  after  answer,, 
it  must  be  filed  on  motion  and  by  leave  of  the  court,  and 
must  show  upon  its  &ce  that  it  is  supplemental  and  relates* 
to  matters  which  had  occurred  subsequent  to  the  commence* 
ment  of  the  action.  Matters  which  occurred  prior  to  the 
filing  of  the  original  complaint,  and  not  stated  therein,  should 
be  brought  into  the  suit  by  amendment.  Matters  which, 
occurred  since  the  filing  of  the  complaint  should  be  brought 
in  by  supplemental  complaint.  If  the  defendant  has 
answered  the  original  complaint,  he  may  answer  the  supple- 
mental complaint,  but  he  cannot  make  any  further  answer  to* 
the  original  complaint  except  by  special  permission  of  the 
court.  Dann  v.  Baker,  12  How.  Pr.  521 ;  Van  Santvoord  PL; 
Burke  v.  Smith,  15  111.  158. 

In  our  opinion,  the  last  complaint  cannot  be  regarded  as  a 
supplemental  complaint,  but  was  a  substitute  for  the  one  to* 
which  a  demurrer  was  sustained.    The  demurrer  having  beeoi 
Vol.  XUI.-.30 
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sustained  to  the  second  con)plaint|  it  was  no  longer  a  paper 
in  the  cause,  and  as  it  is  essential  to  a  supplemental  com- 
plaint that  the  original  complaint  should  stand,  the  last  com- 
plaint cannot  be  a  supplemental  one,  because  there  was  no 
original  complaint  to  which  it  could  be  supplemental. 

It  results  that  as  the  plaintiflf's  right  to  recover  was  limited 
to  such  damages  as  had  accrued  at  the  commencement  of 
the  action,  the  court  committed  no  error  in  excluding  the 
offered  evidence. 

It  is  next  claimed  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial,  becaijse  the  finding  of  the  court  was 
not  sustained  by,  but  was  contrary  to,  the  evidence. 

It  is  abundantly  established  by  the  evidence  and  admitted 
in  the  answer,  .that  the  defendant  dug  up  and  removed  the 
dirt  and  gravel  from  the  alley  adjoining  the  property  of  the 
plaintiff;  that  the  alley  was  rendered  impassable  and  the 
property  of  the  .plaintiff  seriously  injured,  but  there  was  no 
evidence  to  justify  these  acts.  It  was  not  shown  that  there 
was  an  order  or  ordinance  of  the  city  for  the  improvement 
of  this  alley.  There  was  no  contract  with  the  city  for  doing 
the  work.  There  was  no  advertisement  for  proposals  to  do 
the  work.  Nor  was  it  proved,  as  was  alleged  in  the  answer, 
that  the  street  committee  of  said  city  had  given  the  defend- 
ant an  order  to  cut  down  such  alley.  A  copy  of  an  order 
signed  by  such  street  committee  was  filed  with  the  answer, 
but  it  was  not  introduced  in  evidence,  or  if  it  was,  it  is  not 
in  the  bill  of  exceptions  embodying  the  evidence.  One  of 
the  street  committeemen  testified  that  such  committee  gave 
the  defendant  permission  to  cut  down  the  alley  after  a  part 
of  it  had  been  cut  down,  and  that  the  paper  was  issued  to 
relieve  Manly  from  a  suit  commenced  by  Musselman.  It  is 
not  necessary  to  decide,  and  we  do  not  decide,  what  power 
the  street  committee  would  have  to  permit  or  authorize  the 
cutting  down  of  a  street  or  alley,  in  the  absence  of  an  order 
and  contract  on  the  part  of  the  city  for  doing  such  work. 

Nor  was  the  defendant  authorized  by  his  contract  with 
Mrs.  Vigus  to  cut  down  the  alley,  for  she  testified  as  fol- 
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lows:  "I  told  Manly  he  could  do  as  the  city  required,  noth* 
ing  more,  nothing  less." 

We  are  unable  to  see  any  legal  excuse  or  justification  for 
the  conduct  of  the  defendant.  The  case  comes  clearly  within 
the  rule  laid  down  in  the  case  of  The  City  of  DelpMv,  Evans ^ 
36  Ind.  90. 

It  was  said  in  that  case,  that ''there  was  no  order  made  for 
making  the  improvement.  There  was  no  advertisement  for 
proposals  for  doing  the  work.  There  was  no  written  con- 
tract. It  necessarily  and  unavoidably  results  that  the  city 
cannot  be  protected  from  liability  on  the  ground  that  it  was 
a  proceeding  under  the  charter.  It  was  acting  in  violation 
of  law.  It  was  a  trespasser,  and  is  liable  for  its  acts  as  such." 
See  McEwen  v.  Gilkery  38  Ind.  233 ;  Moberry  v.  The  City  of 
yeffcrsonvUIe,  38  Ind.  198. 

It  is  very  manifest  to  us  that  the  finding  was  not  justified 
by  the  evidence.  This  is  not  a  case  of  conflict  of  evidence, 
but  there  is  an  entire  absence  of  evidence  to  show  any  legal 
excuse  or  justification  for  the  acts  of  the  defendant,  which 
were  clearly  proved,  and  for  this  the  judgment  must  bp 
reversed. 

The  pleadings  are  in  a  confused  and  jumbled-up  condition. 
The  entire  record  is  terrible  bad — ^we  believe  the  worst  of  all 
the  bad  records  that  are  sent  up  to  this  court  The  parties 
should  have  leave  to  amend  their  pleadings. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial.* 

D.  C  Justice^  for  appellant. 

T.  C.  Annabalf  for  appellee. 

'Petition  for  a  rehearing  overrulecL 
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Edwards  v.  Miller  et  al. 

Practice. — Assignment  of  Error^^-Reasom  for  New  TriaL — ^Where  od 
appeal  to  the  Supreme  Couit  the  assignment  of  eirors  indndes  only  canses 
for  a  new  trial,  and  (ails  to  assign  as  error  the  ovemding  of  a  motioii  Cor  a 
new  trial,  no  question  is  presented. 

APPEAL  from  the  Fayette  Common  Pleas. 

Pettit,  J. — ^The  errors  assigned  in  this  case  are  these: 
V  1st.  The  finding  and  judgment  of  the  court  is  contrary  to 
law.  2d.  The  finding  and  judgment  of  the  court  is  contrary 
to  evidence.  3d.  The  finding  and  judgment  of  the  court 
is  contrary  to  law  and  evidence.  4th.  That  the  evidence  in 
the  case  shows  that  the  judgments^  on  which  the  property  of 
plaintiff  in  error  is  proposed  to  be  sold,  have  been  fully  paid, 
and  that  the  appellees  James  and  William  Huston,  who  daim 
to  be  the  owners  of  said  judgments,  are  estopped  by  their 
acts  and  declarations  to  enforce  the  same  or  any  part 
thereof,  as  against  the  appellant ;  but  the  court  refused  to 
enjoin  the  sale  of  appellant's  said  property,  for  the  pajrment 
of  the  same."  These  are  only  causes  for  a  new  trial;  and 
as  there  is  no  assignment  of  error  on  any  pleading,  or  for 
overruling  a  motion  for  a  new  trial,  we  cannot  consider  any 
question  attempted  to  be  raised  by  the  assignment  of  errors. 
Leave  was  asked  to  amend  the  assignment  of  errors,  by 
adding  one  for  overruling  the  motion  for  a  new  trial,  but  this 
leave  was  refused,  because,  on  examination  of  the  bill  of 
exceptions,  we  found  it  so  defective  that  we  could  not  con- 
sider the  evidence  as  in  the  record,  hence  the  proposed 
amendment  could  not  be  of  any  avail  to  the  appellant. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellact 

B.  F.  Claypool,  A.  M.  Sinks,  and  y.  M.  Wilum,  for 
appellant. 

y.  C.  Mcintosh^  W.  Morrvw,  and  N.  Truster,  for  appellees. 
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Chidester,  Adm'r,  V.  Chidester. 

DSCEDENTS  Estates. — Cldim  in  Favor  of  Administrator. — ^An  administra- 
tor is  not  authorized  by  the  code  of  1853  or  by  subseqaent  legislation  to 
file  a  daim  in  his  own  faTor  against  the  estate  which  he  administeis ;  bat  sec- 
tion 80a,  p.  336,  2  G.  &  H.  continues  in  force  sec  218,  p.  526,  of  the 
Revised  Statutes  of  1843,  which  provides  for  the  filing  of  such  claims  in  the 
probate  court;  and  when  the  court  of  common  pleas  became  the  successor 
of  the  probate  court,  it  became  the  court  for  the  adjudication  of  such  claims. 

APPEAL  from  the  Cass  Common  Fleas. 

WoRDEN,  J. — Peter  Chidester  was  the  administrator  of  the 
estate  of  Mary  Chidester  deceased.  He  filed  a  claim  against 
the  estate  in  his  own  favor,  in  the  usual  manner.  The  heirs 
of  Mary  Chidester  appeared  and  filed  an  answer  to  the  claim, 
and  the  cause  was  submitted  to  the  court  for  trial,  and  the 
court  allowed  the  claim  in  part  The  heirs  moved  in  arrest 
of  judgment,  but  the  motion  was  overruled  and  exception 
was  duly  taken.  The  only  question  in  the  cause  is,  whether 
an  administrator  can  thus  file  a  claim  against  the  estate  of 
which  he  is  administrator,  and  have  it  passed  upon. 

We  are  not  aware  of  any  provision  in  the  code  of  1852, 
or  in  any  subsequent  legislation,  that  authorizes  such  a 
course.  The  statute  gives  a  creditor  a  priority  in  the  right 
of  administration  over  a  person  not  a  creditor.  2  G.  &  H. 
485.  And  yet  it  foils  to  provide  any  means  of  adjusting 
his  claim  against  the  estate.  It  is  a  clear  case  of  omission. 
The  code  of  1843,  R.  S.  1843,  P*  5^6,  sec.  218,  provides,  that, 
**  if  any  debt  or  demand  claimed  by  the  executor  or  admin- 
istrator as  due  to  him  from  the  deceased,  shall  be  disputed 
by  any  person  interested  in  the  estate,  the  executor  or 
administrator  shall  file  in  the  probate  court  a  statement  of 
his  claim  in  writing,  setting  forth  distinctly  and  fully  the 
nature  and  grounds  thereof;  and  the  person  disputing  the 
same  may  allege  any  matters  of  defence,  which  such  deceased 
or  his  legal  representatives  might  have  alleged  against  the 
same ;  and  the  decision  of  such  claim  may  be  submitted  to 
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the  court,  or  the  same  may  be  tried  by  a  jury,  as  in  other 
civil  actions,  and  the  verdict  or  decision  thereon  shall  have 
the  same  force  and  effect  as  in  other  cases,  reserving  to  either 
party  the  right  of  appeal,  or  to  prosecute  his  writ  of  error 
to  any  superior  court  having  jurisdiction." 

We  are  of  opinion  that  this  section  is  continued  in  force 
by  the  code  of  1852.  2.  G.  &  H.  336,  sec.  802.  The 
claim  is,  of  course,  to  be  filed  in  the  court  of  common  pleas, 
which  takes  the  place  of  the  probate  court,  and  the  writ  of 
error  is  probably  abolished.  Otherwise  the  section  seems  to 
be  entirely  applicable  to  our  present  system,  and  supplies 
an  omission  in  the  code  of  1852.  See  Hubdard  v,  Hub- 
bard, 16  Ind.  25 ;  Lane  v.  Taylor,  40  Ind.  495 ;  Stanford 
Stanford,  post  p.  485. 

The  proceedings  below  were  in  substantial  compliance 
with  the  section  above  quoted,  and  there  is  no  error  in  the 
record. 

The  judgment  below  is  affirmed,  with  costs. 

3*.  T.  McConnell  and  M.  Winfield,  for  appellant. 


The  Green  River  and  Barren  River  Navigation  Co.  r. 

Marshall. 

APPEAL  from  the  Vanderburg  Common  Pleas. 

Pettit,  J. — ^The  transcript  in  this  case  is  not  paged,  the 
lines  numbered,  nor  is  there  any  marginal  notes  on  it  as 
required  by  rule  nineteen  of  this  court;  nor  has  the  assign- 
ment of  errors  any  names,  appellant  or  appellee,  to,  in,  or 
connected  with  it  in  any  manner,  as  is  required  by  rule  first 
For  the  failure  to  give  the  names  of  the  parties  in  the  assign- 
ment of  errors,  the  appeal  must  be  dismissed. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant 

B.  Hynes,  for  appellant. 

A.  Dyer,  for  appellee..  i 
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O'Neil  V.  Chandler. 

Contract. — To  Deftuud  Creditors, — As  Behoeen  the  Parties, — A  contract 
made  to  hinder  or  delay  creditois  is  ill^al  as  to  creditors  only.  As  between 
the  parties,  and  as  to  all  others  than  creditors,  it  is  legal  and  valid,  and  can  be 
enforced  in  all  its  terms  as  any  other  contract 

Supreme  Court. — JRuIe  of  Court, — Marginal  Notes  om  Transcript. — ^A  failure 
to  place  marginal  notes  on  the  transcript,  in  compliance  with  mle  nineteen  of 
this  court,  though  perhaps  a  ground  for  a  motion  to  set  aside  the  submission  of 
the  cause,  is  not  a  ground  for  dismissing  the  appeal. 

APPEAL  from  the  Cass  Common  Pleas. 

OsBORN,  C.  J. — ^This  was  an  action  on  a  note  executed  by 
the  appellee  to  Elizabeth  Chandler,  and  by  her  endorsed  to 
the  appellant,  for  one  thousand  four  hundred  and  seventeen 
dollars  and  ninety  cents. 

The  only  error  assigpied  is  in  overruling  a  demurrer  to  one 
paragraph  of  the  answer. 

The  paragraph  demurred  to  states,  that  prior  to  the  exe- 
cution of  the  note,  William  Chandler  became  insolvent  and 
incurred  large  liabilities  to  different  parties,  on  which  judg- 
ments had  been  rendered  to  the  amount  of  about  eighteen 
thousand  dollars ;  that,  wishing  to  conceal  some  of  his  assets 
from  his  creditors  and  keep  the  same  from  being  levied  upon, 
he  placed  them  in  the  hands  of  the  appellee  and  informed 
his  creditors  that  they  belonged  to  him  and  were  not  subject 
to  execution  on  the  judgments ;  that  the  defendant  took  the 
property  and  started  business  in  his  own  name,  William 
managing  the  business,  but  claiming  to  the  public  that  he 
was  acting  as  cle;rk  for  defendant;  that  three  thousand  dol- 
lars profits  accrued  from  the  business,  which  was  used  to 
increase  the  business ;  that  the  note  sued  on  was  given  to 
William  "  for  the  stock  or  capital  thus  invested  in  said  busi- 
ness ;"  but  at  the  request  and  direction  of  William,  it  was 
taken  in  the  name  of  Elizabeth  Chandler,  wife  of  William ; 
that  she  never  exercised  any  control  over  it,  and  traded  it  to 
the  plaintiff  for  goods,  after  notice  of  the  facts  alleged ;  that 
she  had  nothing  whatever  to  do  with  the  transaction ;  that 
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no  part  of  the  consideration  of  the  note  came  from  her,  nor 
was  she  consulted  about  the  transaction.  It  is  also  averred 
that  the  whole  of  the  business  arrangements  between  the 
defendant  and  William^  was  in  pursuance  of  a  fraudulent 
combination  on  the  part  of  William  for  the  purpose  of 
defrauding  his  creditors,  and  that  the  property  has  always 
remained  in  his  possession. 

The  ruling  of  the  court  was  undoubtedly  based  upon 
Welby  V.  Armstrong^,  21  Ind.  489.  That  case  was  overruled 
by  Springer  V.  Drosch^  32  Ind.  486,  which  we  adhere  to.  It 
is  decisive  of  this. 

The  judgment  of  the  said  Cass  Common  Pleas  is  reversed, 
with  costs.  Cause  remanded,  with  instructions  to  the  court 
below  to  sustain  the  demurrer  to  the  said  paragraph  of 
the  answer  to  the  complaint,  and  for  further  proceedings. 

ON  PETrriON  FOR  A  REHEARING. 

OsBORN,  C.  J. — ^A  petition  for  a  rehearing  has  been  filed 
in  this  case  on  the  ground,  principally,  that  a  motion  to  dis- 
miss the  appeal  should  h^ve  been  sustained.  The  grounds 
of  the  motion  were,  a  failure  to  comply  with  the  19th  rule 
of  this  court  requiring  marginal  notes  to  be  placed  on  the 
transcript  in  their  appropriate  places  indicating  the  several 
parts  of  the  pleadings  in  the  cause,  etc. 

If  a  motion  had  been  made  to  set  aside  the  submission,  it 
might  have  been  sustained ;  but  the  failure  to  comply  widi 
the  rule  was  no  ground  for  dismissing  the  appeal.  The  sec- 
ond ground  was  because  no  notice  of  appeal  as  required  by 
2  G.  &  H.  270,  sec.  551,  had  been  given  to  Elizabeth  Chan- 
dler, a  co-plaintiff  of  the  appellant. 

The  record  does  not  show  that  she  was  a  co-plaintiff  widi 
the  appellant.  There  are  no  pleadings  showing  other  par- 
ties than  the  appellant  and  the  appellee.  It  shows  that  the 
court  made  an  order  consolidating  two  cases  designated  only 
by  their  numbers.  The  order  does  not  in  any  manner  indi- 
cate who  were  the  parties  in  those  actions.    After  the  order 
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of  consolidation,  there  are  entries  in  which  the  name  of 
Elizabeth  Chandler  is  associated  with  the  appellant  in  the 
title  of  the  cause,  and  others  in  which  her  name  is  omitted, 
the  appellant  appearing  as  the  sole  plaintiff!  During  the 
trial,'  the  appellee  filed  a  request  in  writing,  that  the  jury 
should  be  required  to  answer  interrogatories,  in  which  he 
entitled  the  action  as  Patrick  CNeil  v.  Oscar  y.  Chandler. 
Two  separate  verdicts  were  rendered  by  the  jury,  one  for 
the  appellant,  and  one  for  Elizabeth  Chandler,  not  as 
co-plaintiffs,  but  as  several  plaintiffs. 

After  the  verdict,  the  appellee  filed  a  motion,  again  enti* 
tling  the  action  between  the  appellant  and  appellee,  recog- 
nizing him  as  the  sole  plaintiff!  There  is  nothing  in  the  rec* 
ord  showing  that  Elizabeth  Chandler  was  a  party,  or  inter- 
ested in  the  matters  in  issue  between  the  appellant  and 
appellee. 

The  petition  is  overruled. 

D.  H.  Chase,  y.  E.  McDonald,  y.  M.  Butler,  and  E.  M.  Mc- 
Donald, for  appellant 

5.  T.  McConnell  and  M.  Winfield,  for  appellee. 


Jakes  v.  The  State. 

Cbiminal  Law. — Temperance. — ^^^^^1859. — Sale  for  Medical  Purposes, — 
On  tlie  trial  of  an  indictment  for  selling  intoxicating  liquor  without  a  license 
under  the  act  of  1859,  the  proof  was,  that  the  defendant,  a  dxu^st, 
sold  a  pint  of  liqnor  on  the  statement  of  the  purchaser  that  it  was  for  medical 
purposes,  and  it  was  so  used. 

Held^  that  the  defendant  should  have  been  acquitted. 

APPEAL  from  the  Tippecanoe  Criminal  Circuit  Court. 

WoRDEN,  J.^The  appellant  was  indicted  for,  and  tried 
and  convicted  of,  selling  intoxicating  liquor  without  a  license, 
in  violation  of  the  act  of  1859.    '^^^  <^^^^  comes  before  us 
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on  the  evidence,  from  which  it  appears  that  the  appellant 
was  a  druggist,  and  that  as  such  he  sold  to  one  William  W. 
Smith  a  pint  of  whiskey,  for  the  sum  of  fifty  cents.  The 
whiskey  was  bought,  as  the  witness  testified,  to  be  used  for 
medical  purposes,  and  was  thus  used.  When  called  for,  die 
appellant  enquired  for  what  purpose  it  was  wanted,  and  was 
informed  by  Smith  that  it  was  wanted  for  medical  purposes. 
Under  these  circumstances,  the  conviction  cannot  be  main- 
tained. DonneUw.  The  State ^  2  Ind.  658;  Tfiomasson  v.  TTu 
State ^  1 5  Ind.  449.  A  motion  which  the  appellant  made  for 
a  new  trial  should  have  prevailed. 

The  judgment  below  is  reversed,  and  the  cause  remanded. 

G,  O.  Behm,  A.  0,  Behm,  and  %  R.  Oimahan^  for  appel- 
lant 

^.  C.  Denny ^  Attorney  General,  for  the  State. 


Rhodes  v.  Tifer. 

SupREBCS  CouKT. — Utile  of  Qmrt, — If  role  19  of  the  Supreme  Cooit,  adopted 
on  the  6th  day  of  March,  1871  (32  Ind.),  requiring  maiginal  notes  to  be 
placed  on  ihe  transcript  in  the  appropriate  places,  be  not  complied  with,  the 
submission  of  the  cause  wiU  be  set  aside. 

APPEAL  from  the  Fayette  Circuit  Court 
OsBORN,  C.  J. — On  the  6th  of  March,  1871,  this  court 
adopted  a  rule,  that  the  appellant  should  cause  his  tran- 
script to  be  paged,  and  the  lines  numbered,  and  also  cause 
marginal  notes  to  be  pUced  on  the  transcript  in  their  appro- 
priate places,  indicating  the  several  parts  of  the  pleadings  in 
the  cause,  the  exhibits,  if  any,  orders  of  the  court,  and  the 
bills  of  exceptions ;  also,  when  the  evidence  is  set  out  by 
deposition  or  otherwise,  the  names  of  the  witnesses.  Rule 
19,  32  Ind.  10,  preceding  the  table  of  cases. 


MAY  TERM,  1873.  475 

Etter  et  ai.  v,  Armstrong  et  al. 

It  is  quite  obvious  that  the  purpose  of  the  rule  was  to  enable 
the  court  to  more  readily  find  any  matter  or  thing  sought 
for  in  the  record.  It  often  happens  that  we  have  to  make 
frequent  reference  to  the  same  thing,  and  to  many  things  in 
connection  with  each  other,  and  the  marginal  notes  ^  are  of 
great  service,  and  save  much  time  and  labor. 

In  this  case  the  transcript  is  paged  and  the  lines  numbered, 
but  the  most  important  requirement  of  the  rule,  making  the 
marginal  notes,  is  entirely  omitted.  The  record  was  filed 
on  the  22d  day  of  October,  1872. 

The  practice  of  the  court  in  such  cases  has  been  to  set 
aside  the  submission  of  the  cause,  at  the  costs  of  the  appel- 
lant. Perhaps,  if  the  appellant  should  refuse  to  comply  with 
the  rule,  on  a  proper  application  and  showing  by  the  appellee, 
the  appeal  would  be  dismissed. 

The  submission  is  set  aside,  at  the  costs  of  the  appellant. 

y.  C.  Mcintosh  and  B.  F.  Claypool^  for  appellant. 

M.  E.  Forkner,  E.  H.  Bundy,  7.  M  Wilson,  and  A.  M. 
Sinks,  for  appellee. 


Etter  et  al.  v.  Armstrong  et  al. 

APPEAL  from  the  Morgan  Common  Pleas. 

Pettit,  J. — ^The  appellants  have  not  complied  with  rule 
19  of  this  court,  32  Ind.,  in  making  marginal  notes  on  the 
transcript.  It  is  of  great  if  not  absolute  necessity  that  this 
rule  should  be  complied  with,  to  assist  the  judges  and  facil- 
itate business  in  this  court,  which  is  overwhelmed  with 
cases  and  labor.  j 

The  submission  is  set  aside,  at  the  costs  of  the  appellants. 

G.  M.  Overstreet,  A.  B.  Hunter,  W.  R.  Harrison,  and  W.  S. 
Shirley,  for  appellants. 

C  F.  McNuit,  S.  Claypool,  G.  W.  Grubbs,  and  F.  P.  A. 
Phelps^  for  appellees. 
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Dbford  V.  Urbain. 

SUPftSMK  QjcfUKt.—AfpeUants  Brief, '^Rule  14.-00  an  appeal  to  the  Supreme 
G>iiit,  the  only  brief  filed  within  sixty  days  after  the  submission  of  the  cause 
was,  as  to  the  body  thereof,  in  these  words :  "  Appellant's  Brief.  We  are 
clearly  of  the  opinion  that  the  judgment  of  the  court  below  ought  to  be 
reversed,  and  therefore  demand  that  it  be  done.    Respectfully  and  seriously." 

Htld^  that  this  was  not  a  compliance  with  rule  14,  but  an  evasion  thereof;  and, 
on  the  appellee's  motion,  the  appeal  was  dismissed. 

APPEAL  from  the  Marion  Superior  Court 

Downey,  J. — This  cause  was  submitted  on  call  of  the 
docket,  November  27th,  1872.  On  the  24th  day  of  January, 
1873,  the  appellant  filed  what  is  styled  a  brief,  which,  omit- 
ting the  name  of  the  court,  of  the  parties,  and  of  counsel, 
is  as  follows : 

"appellant's  brief 

''  We  are  clearly  of  die  opinion  that  the  ju^rment  of  the 
court  below  ought  to  be  reversed,  and  thereforendemand  that 
it  be  done.  Respectfully  and  seriously." 

Rule  fourteen  of  this  court  provides,  that, ''  where  a  cause 
is  submitted  on  call,  the  appellant  shall  have  sixty  days  in 
which  to  file  a  brief,  and  if  not  filed  within  the  time  limited, 
the  clerk  shall  enter  an  order  dismissing  the  appeal,  unless 
the  appellee  shall  have  filed  with  the  clerk  a  written  request 
that  the  cause  be  passed  upon  by  the  court/'  etc.  The 
brief  which  we  have  copied  was  the  only  one  filed  within 
the  sixty  days  allowed  by  the  rule.  While  no  definite  rule 
can  be  prescribed  as  to  what  a  brief  shall  contain,  it  is  not 
difikult  to  come  to  the  conclusion  ^hat  the  paper  filed  in  this 
case,  and  above  set  out,  is  not  entitled  to  be  regarded  as 
such.  What  a  brief  should  be  was  indicated  by  this  court 
in  Parker  \.  Hastings^  12  Ind.  654.  It  is  quite  dear  that  the 
paper  filed  in  the  case  under  consideration  was  filed  simply 
to  evade  the  rule  of  court,  and  to  avoid  its  operation.  The 
appellee  insists  that  the  appeal  ought  for  this  cause  to  be 
dismissed,  and  such  is  our  opinion.  It  was  proper  that  the 
clerk  should  not  have  dismissed  the  appeal  uncter  the  rule. 
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He  could  not  decide  as  to  whether  the  rule  had  been  com- 
plied with  in  good  faith  or  not.  It  is  useless  for  the  court 
to  prescribe  rules,  if  such  an  evasion  of  them  as  this  is  to  be 
allowed. 

The  appeal  is  dismissed,  with  costs. 

C.  H.  Test,  D.  V.  Bums,  and  G.  S.  Wright,  for  appellant. 

y.  L.  Mitchell  zxid  W.  A.  Ketcliam,  for  appellee. 


Baknhart  v.  Cissna  et  al. 

Supreme  Qjo\SKt,'-'A^aJ  of  One  of  Several  Defmdants.-MoHct  to  Co-Parties^^ 
Where  there  are  three  defendants  to  a  suit  on  a  pronnssoiy  note,  of  whom  one 
is  defaulted,  and  as  to  another  the  cause  stands  continued,  and  against  the 
third,  after  an  issue  and  trial,  judgment  is  rendered,  and  from  that  judgment 
he  appeals,  without  serving  notice  of  the  appeal  on  his  co-defendants,  the 
appeal  is  not  properly  taken. 

APPEAL  from  the  Wabash  Common  Pleas. 

BusKiRK,  J. — ^The  appellees  sued  Murray,  Stone,  and  Barn- 
hart  upon  a  note  payable  in  bank.  Stone  pleaded  his  dis- 
charge in  bankruptcy,  and  the  cause  as  to  him  was  contin- 
ued.^ Murray  made  default.  Barnhart  filed  an  answer, 
to  which  a  demurrer  was  sustained,  and  he  refused  to  answer 
further.  The  damages  were  assessed  by  the  court  and  judg- 
ment accordingly.  A  motion  for  a  new  trial  was  made  by 
Barnhart,  and  was  overruled,  to  which  an  exception  was 
taken.  Barnhart  alone  appeals.  No  notice  was  served 
upon  his  co-defendants,  as  is  imperatively  required  by  section 
551  of  the  code,  2  G.  &  H.  270.  The  case  is  not  properly 
here.  The  appeal  has  not  been  token  as  required  by  a  pos- 
itive statute.    The  appeal  must  be  dismissed. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant. 

T.  T,  Weir,  G.  H.  Vbss,  B.  R  Davis,  and  %  A.  Hohnan, 
for  appellant. 
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Peacocke  V.  Mauck  £T  AL. 

Supreme  Court. — Evidence, — ^The  rale  that  the  Snprane  Court  will  not  re?eise 
a  judgment  upon  the  weight  of  conflicting  evidence  is  pexhaps  rendered  more 
clearly  applicable  by  the  fact  that  two  juries  have  found  upon  the  issue  in  the 
same  way. 

APPEAL  from  the  Harrison  Circuit  Court. 

Downey,  J. — ^This  action  was  brought  by  the  appellant 
against  the  appellees  and  resulted  in  a  judgment  for  the 
defendants.  The  only  question  presented  by  the  assign- 
ment of  errors  is  as  to  the  correctness  of  the  ruling  of  the 
court  in  refusing  to  grant  a  new  trial  on  the  motion  of  the 
plaintiff  Sarah  Mauck,  one  of  the  defendants,  was  the 
widow  of  one  Joseph  Charley,  deceased,  and  the  administra- 
trix of  his  estate.  She  afterward  married  John  Mauck,  her 
co-defendant,  who  filed  his  written  consent  that  she  should 
continue  to  act  as  such  administratrix.  Mrs.  Peacocke  had 
been  the  widow  of  one  Samuel  H.  Keene,  who  was  an  attor- 

• 

ney,  and  as  such  had  collected  certain  claims  due  to  the 
estate  of  Charley,  placed  in  his  hands  by  Mrs.  Mauck,  die 
administratrix.  One  Robert  Leffler  was  executor  of  the  will 
of  Keene,  and  as  such,  assisted  by  one  Tracewell,  who 
appears  to  have  acted  as  attorney  of  both  parties,  made  a 
settlement  with  Mrs.  Maqck  relating  to  such  collections,  and 
paid  her  a  balance  found  to  be  due.  After  the  settiement 
of  both  estates,  the  appellant,  who  is  sole  devisee  and  legatee 
under  the  will  of  Keene,  and  who  was  again  married  to  one 
Peacocke,  brought  this  action,  alleging  in  one  paragraph  that 
three  of  the  items  allowed  and  paid  by  Leffler,  as  such 
executor,  were  improperly  paid,  and  in  another  setting  up 
a  claim  for  money  had  and  received.  Among  other  para- 
graphs of  the  answer,  the  defendants  pleaded  a  general  denial 
A  trial  by  jury  ended  in  a  verdict  for  the  defendants.  Anew 
trial  was  graiitcd,  and  upon  the  second  trial  there  was  another 
verdict  for  the  defendants.  A  second  new  trial  being  refused, 
final  judgment  was  rendered  for  the  defendants. 
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Passing  over  the  question  which  is  presented  by  a  cross 
error  assigned,  whether  Mrs.  Peacocke  can  maintain  the 
action,  under  the  circdmstances,  we  have  examined  the  evi- 
dence, to  see  whether  the  question  of  fact  was  or  was  not 
rightly  decided  against  her.  The  evidence  as  to  the  main 
questions  involved  was  mostly  the  testimony  of  Tracewell 
on  the  one  side  and  Mrs.  Mauck  on  the  other.  As  to  one 
of  the  items,  a  former  receipt  purporting  to  have  been  signed 
by  Mrs.  Mauck  was  found  and  offered  in  evidence.  She 
denied  the  execution  of  this  receipt,  and  there  was  little  evi- 
dence to  the  contrary.  As  to  the  other  items,  there  seemed 
to  be  nothing  new  discovered  since  the  settiement  was  made. 
The  credibility  of  the  witnesses  was  fairly  involved,  with 
the  other  circumstances  bearing  on  the  question.  Ordinarily, 
this  court  does  not  reverse  a  judgment  under  these  circum- 
stances, and  perhaps  the  fact  that  two  juries  have  found  in 
the  same  way  upon  the  questions  involved  would  bring  the 
case  more  clearly  within  the  rule. 

The  judgment  is  affirmed,  with  costs.* 

S,  Peacocke^  %  E.  McDonald,  and  y.  M.  Butler,  for  appel- 
lant. 

A.  Stephens,  for  appellee. 

^Petition  for  a  rehearing  overruled. 


The  State  v.  Johnson. 

APPEAL  from  the  Grant  Common  Pleas. 

Pettit,  J. — This  case,  in  all  legal  respects,  is  the  same 
as  The  State  v.  Saxon,  post,  p.  484,  and  must  have  the  same 
result. 

The  judgment  is  affirmed. 

%  Z.  Custer  and  %  C.  Denny,  Attorney  General,  for 
the  State. 

G.  W.  Harvey,  for  appellee. 
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The  State  v.  Evssr. 

Criminal  XJCN.-^Appeai  by  StaU.-^AssignnmU  of  Error.-^Reservaiiom  cf 
'<  Point  of  Ztfw."— When  the  State  appeals  in  a  criminal  action  from  the 
judgment  below,  and  the  only  question  there  reserved  is  npoa  the  overndiiig 
of  a  motion  for  a  new  trial,  and  snch  ruling  is  not  assi^^ied  as  enor,  the 
appeal  is  not  within  section  119  of  the  criminal  code,  2  G.  &H.  42a 
Whether  snch  exception  to  the  overrnling  of  the  motion  for  a  new  trial  consti- 
tutes the  reservation  of  a  *' point  of  law**  was  not  decided. 

APPEAL  from  the  Park  Circuit  Court 

Downey,  J. — ^The  appellee  was  indicted  for  givii^  away 
intoxicating  liquor  to  a  minor.  Upon  arraignment^  the  defend- 
ant pleaded  not  guilty,  and  on  a  trial  of  the  issue  by  the 
court,  he  was  found  not  guilty.  The  prosecutor  moved  for 
a  new  trial,  because  the  finding  of  the  court  was  contrary  to 
law  and  the  evidence.  This  motion  was  overruled,  and  the 
State  excepted,  and  by  bill  of  exceptions  put  the  evidence 
in  the  record.  The  prosecuting  attorney  has  in  this  court 
assigned  as  errors  the  following : 

1.  The  court  erred  in  not  finding  the  defendant.  Nelson 
Ensey,  guilty,  upon  the  evidence  and  the  law  presented  to 
the  court  in  said  cause. 

2.  The  court  erred  in  deciding  that  the  eleventh  section 
of  the  act  entitled  **  an  act  to  regulate  and  license  the  sale 
of  spirituous,  vinous,  malt  and  other  intoxicating  liquors," 
etc.,  approved  March  Sth,  1859,  i  G«&  H.  617,  related  only 
to  retailers,  and  that  unless  a  man  is  a  retail  dealer  he  is  not 
liable  for  giving  liquor  to  a  minor. 

There  is  no  appearance  or  brief  for  the  appellee  in  tbis 
court. 

Section  1 19  of  the  criminal  code,  2  G.  &  H.  420,  reads  as 
follows :  "  The  prosecuting  attorney  may  except  to  any 
opinion  of  the  court  during  the  prosecution  of  any  cause, 
and  reserve  the  point  of  law  for  the  decision  of  the  Supreme 
Court.  The  bill  of  exceptions  must  state  clearly  so  much 
of  the  record  and  proceedings  as  may  be  necessary  for  a 
fair  statement  of  the  question  reserved.  In  case  of  the 
acquittal  of  the  defendant,  the  prosecuting  attorney  may 
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take  the  reserved  case  to  the  Supreme  Court  upon  an  appeal 
at  any  time  within  one  year.  The  Supreme  Court  is  not 
authorized  to  reverse  the  judgment  upon  such  appeal,  but 
only  to  pronounce  an  opinion  upon  the  correctness  of  the 
decision  of  the  court  below.  The  opinion  of  the  Supreme 
Court  shall  be  binding  upon  the  inferior  courts^  and  shall  be 
a  uniform  rule  of  decision  therein.  When  the  decision  of. 
the  court  below  is  decided  to  be  erroneous,  the  appellee  must 
pay  the  costs  of  the  appeal." 

We  are  of  the  opinion  that  this  record  is  not  so  made  up 
as  to  justify  us  in  deciding  anything  upon  it  under  this  sec* 
tion  of  the  code,  in  pursuance  of  which  it  was  sought  to 
bring  the  case  before  us. 

No  question  seems  to  have  been  reserved  in  the  court 
below,  except  upon  the  refusal  of  the  court  to  grant  a  new 
trial  on  the  motion  of  the  prosecuting  attorney.  This  ruling 
of  the  court,  as  will  be  seen,  is  not  assigned  as  error  in  this 
court.  We  do  not  decide,  and  need  not  decide  in  this  case^ 
whether  such  an  exception  constitutes  the  reservation  of  a 
"  point  of  law,"  within  the  section  of  the  statute  quoted,  or 
not  We  think  that  the  ruling  of  the  court  upon  the  ques- 
tion reserved  must  be  assigned  as  error. 

There  is  no  foundation  in  the  record  for  the  second  assign* 
ment  of  error.  That  question  was  not  reserved  in  the  court 
below.  It  is  only  the  question  on  which  the  court  below 
has  given  an  opinion,  and  to  which  opinion  the  prosecutor 

« 

has  excepted,  which  can  be  reviewed  by  this  court,  and  the 
ruling  of  the  court  on  that  question  must  be  assigned  for 
error  in  this  court. 

The  appeal  is  dismissed. 

y.  C.  Briggs  and  %  C.  Denny ^  Attorney  General,  for  the.- 
State.  . 

5.  F,  Maxwell  and  S.  D.  Puett^  for  appellee. 


Vol.  XLII.— 31 


482  SUPREME  COURT  OF  INDIANA. 


Leliritter  v.  The  State. 


Lehritter  V.  The  State, 

Temperance  Law  op  1859,  1873.— Ztr«M^.—iV»Ii5rtrW.— Section  21  of  the 
Temperance  law  of  1873  intends  that  peisons  who  held  a  license  under  the 
law  of  1859  should  have  a  right  to  sell  until  such  license  expired,  as  if  they 
had  had  a  permit  under  the  new  law  for  such  time,  and  that  they  should  be 
subject  to  the  penalties  of  the  new  law  for  any  violation  of  its  provisions. 

Same. — SaU  on  Sunday, — Liceme. — Evidence. — ^On  the  trial  of  an  indictment 
for  selling  liquor  on  Sunday,  May  i  ith,  1873,  the  proof  of  a  license  under 
the  act  of  1859  was  inunaterial. 

APPEAL  from  the  Marion  Criminal  Court. 

Downey,  J. — ^This  is  an  indictment  against  the  appellant, 
charging,  in  substance,  that  he  did,  on  Sunday,  the  i  ith  day 
of  May,  1873,  at,  etc.,  sell  two  gills  of  intoxicating  liquor  to 
Peter  Goth,  for  ten  cents,  and  sufier  and  permit  the  same  to 
be  drank  in  the  building  and  upon  the  premises  where  sold. 
There  was  a  motion  to  quash  the  indictment  made  and  over- 
ruled, to  which  ruling  the  defendant  excepted.  Upon  plea 
of  not  guilty,  and  a  trial  by  the  court,  the  defendant  was 
found  guilty.  He  moved  for  a  new  trial  and  in  arrest  of  judg- 
ment, both  of  which  motions  were  overruled,  and  he  again 
excepted.  There  was  final  judgment  against  the  defendant, 
from  which  he  appealed,  and  has  here  assigned  said  rulings  as 
errors. 

The  indictment  does  not  differ  from  that  in  the  case  of 
Lehritter  v.  The  State,  ante,  p.  383,  in  any  essential  partic* 
ular,  and  under  the  ruling  in  that  case,  must  be  held  suffi- 
cient. 

On  the  trial  of  the  cause,  the  defendant,  according  to  a 
statement  in  the  bill  of  exceptions,  after  the  State  had  closed 
its  evidence,  gave  in  evidence  "  die  license  from  the  county  of 
Marion,  and  State  of  Indiana,  to  sell  intoxicating  liquors  in  less 
quantity  than  a  quart,  in  said  county,  dated  January,  1873,  run- 
ning one  year,  the  fact  of  which  license  was  admitted  by  the 
State."  The  license  is  not  set  out  in  the  bill  of  exceptions. 
We  are  of  the  opinion  that  the  fact  that  the  defendant  held 
a  license  granted  under  the  act  of  1859  was  entirely  imma- 
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terial.  It  is  provided  in  the  twenty-first  section  of  the  act 
of  1873,  that  the  law  shall  be  in  force  from  and  after  its  pas- 
sage, except  in  so  far  as  relates  to  those  who  hold  a  license 
under  the  existing  laws  of  the  State,  and  that  it  shall  apply- 
to  them  after  the  expiration  of  such  license.  We  think  it 
was  the  intention  of  the  legislature  that  such  persons  as  held 
a  license  under  the  law  of  1859  should  have  a  right  to  sell 
until  the  expiration  of  the  license,  as  if  they  had  had  a  permit 
under  the  new  law  for  such  time,  and  that  they  should  be 
subject  to  the  penalties  of  the  new  law  for  any  violation  of 
its  provisions.  The  license  did  not  authorize  a  sale  on  Sun- 
day. 

The  judgment  is  affirmed,  with  costs. 

B.  K  Brown  and   W.  P.  Adkinson,  for  appellant. 

/?.  P,  Parker,  H.  Lee,  %  B.  Elam,  and  y.  C  Denny,  Attor- 
ney General,  for  the  State. 


Landaner  z/.  The  State. 

Record. — Evidence, — ^Where,  on  appeal  in  a  criminal  action,  the  evidence  is 
not  in  the  record,  the  Supreme  Court  cannot  determine  that  it  did  not  sustain 
the  decision  of  the  court. 

APPEAL  from  the  Marion  Criminal  Circuit  Court. 

Pettit,  J.-^-The  indictment  in  this  case  is,  in  all  legal 
aspects,  the  same  as  in  the  case  of  Lehritter  v.  The  State,  antc^ 
p.  383;  and  on  the  authority  of  that,  we  hold  that  the  indict- 
ment in  this  case  is  good,  and  that  there  was  no  error  in  over-  J 
ruling  the  motion  to  quash.  | 

A  motion  in  arrest  of  judgment  was  also  properly  over- 
ruled, because  the  indictment  was  good,  and  there  is  nothing 
appearing  in  the  record  for  which  the  judgment  ought  to 
have  been  arrested.  There  was  a  motion  for  a  new  trial 
for  the  reasons : 
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"  I .  That  the  decision  of  the  court  is  not  sustained  by  the 
evidence. 
**2.  That  the  decision  of  the  court  is  contrary  to  law." 
The  evidence  is  not  in  the  record,  and  we  are,  therefore, 
not  able  to  see  that  it  did  not  sustain  the  finding ;  nor  are 
we  able  to  see  that  the  decision  was  contrary  to  law. 
The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 
£.  F.  Brawn  and  W.  P.  AdHnson,  for  appellant 
y.  C.  Denny y  Attorney  General,  for  the  State. 


-■•■ 


The  State  v.  Saxon. 

Cos>TS.^Bili  of  Exceptums.^-To  present  to  the  Supreme  Court  axiy  question 
arising  upon  a  motion  to  tax  costs,  a  bill  of  exceptions  must  have  been  filed. 

APPEAL  from  the  Grant  Common  Pleas. 

Pettit,  J. — There  is  no  question  in  this  case  properly 
presented  by  the  transcript  for  our  consideration.  The  only 
one  attempted  to  be  raised  or  presented  is  as  to  the  taxation 
of  costs.  The  entry  of  the  clerk  shows  that  a  motion  was  made 
for  that  purpose  and  ruled  upon  by  the  court.  Time  was 
given  to  file  a  bill  of  exceptions,  but  none  was  filed,  which 
was  essential  to  present  the  question  of  the  proper  or 
improper  action  of  the  court  below  on  the  motion  to  this 
court.  Urtonw.  Lackey^  17  Ind.  213;  Sfnaivleyv.Starkf  16 
Ind.  371 ;  Conner  V.  Winton,  10  Ind.  25. 

The  judgment  is  affirmed.* 

y.  L.  Custer  and  X  C.  Denny,  Attorney  General,  for 
the  State. 

G.  W.  Harvey,  for  appellee. 

^Petition  for  a  rehearing  oYemxled.  , 


MAY  TERM,  1873.  485 


Stanford  et  aU  v.  Stanford  et  al. 


Stanford  et  al.  v.  Stanford  et  al. 

Decedents'  Estates.— CSaxiWL — jurisdiction, — To  confer  jurisdiction  over  the 
subject  of  the  action,  a  claim  against  6ie  estate  of  a  decedent  must  be  filed, 
placed  upon  the  appearance  docket,  and,  if  not  allowed,  must  be  transferred 
Co  the  issue  docket;  and,  upon  demurrer  for  want  of  jurisdiction,  the  record 
must  show  that  such  steps  have  been  taken. 

Same. — Other  Defendants, — ^Where  another  person  is  a  necessary  defendant 
with  the  administrator  or  executor,  the  claim  need  not  be  filed  against  the 
estate,  but  aa  ordinary  action  may  be  brought  agsunst  the  administmtor  and 
such  other  person. 

Same. — Parties. — ^To  an  ordinary  claim  against  an  estate,  neither  the  heirs  nor 
the  guardians  of  the  heirs  are  necessary  parties  defendants. 

Same. — ^The  same  person  cannot  act  in  the  double  capacity  of  plalnlifiT,  urging  his 
own  daim  against  an  estate,  and  of  defendant,  making  a  defence  to  the  same. 
In  such  case  the  court  shouldappoint  some  petson  to  defend  for  the  estate. 

APPEAL  from  the  Henry  Common  Pleas. 

BusKiRK,  J. — ^The  assignment  of  errors  presents  several 
questions  for  our  decision,  but  as  one  of  them  calls  in 
question  the  jurrsdictioA  of  the  court  below,  we  will  first 
consider  and  decide  that  question ;  for  if  it  should  be  found 
that  the  court  below  did  not  possess  jurisdiction,  the  other 
questions  need  not  be  considered,  as  all  the  proceedings 
would  be  void. 

The  action  was  commenced  in  the  Delaware  Common 
Pleas,  by  Thomas  Stanford,  sole  plaintiff^  against  Arnett 
Stanford,  administrator  of  the  estate  of  Thomas  R.  Stan- 
ford, deceased.  The  action  was  commenced  by  an  ordinary 
complaint,  upon  the  filing  of  which  the  defendant  entered 
his  appearance  and  filed  a  demurrer,  but  upon  what  ground 
we  are  not  advised,  as  the  demurrer  is  not  in  the  record. 
At  the  same  time,  Miles  Marshall,  guardian  of  Lee  and 
Ellen  Stanford,  minor  children  of  the  said  Thomas  R.  Stan- 
ford, deceased,  by  his  second  wife,  was  admitted  a  defend- 
ant. The  venue  was  then  changed,  by  agreement,  to  the 
Henry  Common  Pleas. 

In  the  Henry  Common  Pleas,  the  complaint  was  amended 
by  making  eight  other  persons,  children  of  the  said  dece- 
dent by  his  first  marriage,  co-plaintiffs  with  the  original 
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plaintif}^  at  which  time  the  complaint  was  sworn  to  by  the 
original  plaintiff. 

Separate  demurrers  were  filed  by  the  administrator  and 
the  guardian.  The  grounds  of  the  demurrer  by  the  admin- 
istrator were  as  follows : 

''I.  That  the  complaint  does  not  state  facts  sufHcient  to 
constitute  a  cause  for  action. 

"  2.  That  the  court  has  no  jurisdiction  of  the  subject  of  the 
action  or  of  the  parties  defendants,  in  this,  to  wit :  no  such 
claim  has  been  filed  against  said  estate  for  allowance  by  said 
administrator  in  the  manner  required  by  law,  nor  entered  on 
the  appearance  docket  of  the  common  pleas  court  of  the 
county  where  the  said  administrator  was  appointed,  for 
allowance  or  rejection  by  him,  and  thence  transferred  to  tne 
issue  docket  of  said  court  for  trial  as  required  by  law/' 

The  demurrer  of  the  guardian  was  for  the  same  causes. 

Botli  demurrers  were  overruled,  and  an  exception  taken. 

The  action  was  based  upon  the  following^  instrument: 
"  May  20th,  1849.  Received  of  Thomas  Arnett,  executor  of 
Thomas  Arnett,  deceased,  eight  hundred  and  sixty-two  dol- 
lars of  vay  wife  Mary's  estate,,  to  be  accounted  for  in  the 
settlement  of  my  estate  to  her  heirs  at  ten  per  cent  per 
annum  T.  R.  Stanford." 

The  complaint  alleges  that  Mary  Stanford  was  the  lawful 
wife  of  the  decedent  on  the  20th  of  May,  1849;  that  at  such 
time  she  was  the  owner  in  her  own  right  of  the  above  named 
sum  of  money ;  that  said  sum  was  received  by  the  decedent, 
upon  the  agreement  and  conditions  therein  named  ;  that  the 
said  Mary  had  departed  this  life  intestate,  leaving  children, 
whose  names  are  given,  her  surviving' ;  that  by  the  word 
heirs  as  used  in  said  receipt  was  meant  the  heirs  of  her 
body ;  that  subsequent  to  the  death  of  the  said  Mary  the 
said  Thomas  R.  had  married  again,  by  which  marriage 
he  had  two  children,  Lee  and  Ellen,  born  to  him ;  that  the 
said  Thomas  R.  had  departed  this  life  intestate,  without 
making  any  provision  for  the  payment  of  said  money  with 
interest  thereon;    that  Thomas  Stanford,  a  son  «f  the 
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decedent  by  the  first  marriage,  had  been  appointed  adminis- 
trator, and  that  he  had  refused  to  pay  the  same. 

The  prayer  of  the  complaint  was  for  judgment  against 
the  administrator  of  said  estate,  and  for  other  proper  relief. 

Two  positions  are  assumed  by  counsel  for  appellees: 

•I.  That  it  need  not  affirmatively  appear  upon  the  face  of 
the  record  that  the  claim  was  filed  against  the  estate,  that  it 
was  entered  upon  the  appearance  docket,  and  was  trans- 
ferred to  the  issue  docket  for  trial. 

2.  That  the  want  of  jurisdiction  over  the  subject  of  the 
action  or  the  person  of  the  defendant  can  not  be  raised  by 
demurrer. 

On  the  other  hand,  counsel  for  appellants  insist  that  the 
court  below  acquired  no  jurisdiction  over  the  subject  of  the 
action  or  the  person  of  the  defendants,-  unless  the  claim  ^was 
filed  against  the  estate  as  required  by  law,  and  that  such  want 
of  jurisdiction  may  be  shown  by  demurrer. 

It  is  provided  by  section  62  of  the  act  for  settlement  of 
decedents*  estates,  that  a  succinct  statement  of  the  nature 
and  amount  of  any  claim  of  the  character  of  this  must 
be  filed,  etc. 

By  sec.  65,  it  is  made  the  duty  of  the  clerk  to  make  out  a 
list  of  all  claims  filed  against  any  estate,  and  at  the  next  term 
of  such  court  to  present  the  same  to  the  executor,  etc., 
when  further  proceedings  shall  be  continued  to  the  ensuing 
term  of  said  court 

By  sec.  66,  it  is  provided,  that  such  claim  shall  be  placed 
upon  the  appearance  docket,  and  if  not  allowed  shall  be 
transferred  to  the  issue  docket  and  shall  stand  for  trial  at  the 
next  term  as  other  civil  actions. 

It  is  also  provided  in  sec.  62,  that  no  other  court  shall  have 
original  jurisdiction  of  such  claim. 

We  think  it  quite  clear  from  the  above  sections  of  the 
statutes  and  the  various  decisions  of  this  court,  that  to 
confer  jurisdiction  over  the  subject  of  the  action,  a  claim 
against  an  estate  of  a  decedent  must  be  filed,  placed  upon 
the  appearance  docket,  and,  if  not  allowed,  must  be  trans* 
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ferred  to  the  issue  docket,  and  that  upon  an  appeal  to  this 
court  the  record  must  show  that  such  steps  were  taken. 
The  statute  does  not  prescribe  the  form  of  the  statement 
It  may  be  by  a  regular  complaint;  but  whatever  form  is 
adopted  it  must  be  filed  as  above  indicated.  Marfan  v. 
Squier,  8  Ind.  511;  Crabb  v.  Atwood,  10  Ind.  322 ;  Giffords, 
Black,  22  Ind.  444;  Braxton  v.  The  State,  25  Ind.  82 ;  Martin  v. 
Asher's  Adm'r,  25  Ind.  237;  PkUey  v.  Perfect,  30  Ind.  379; 
Hyatt  V.  Mavity,  34  Ind.  415  ;  Rate/iff^  v.  Leunig,  30  Ind.  289. 

The  above  rule  does  not  apply  where  another  person  is  a 
necessary  defendant  with  the  administrator  or  executor.  In 
such  case  the  claim  need  not  be  filed  against  the  estate,  but 
an  ordinary  action  may  be  brought  against  the  administra- 
tor and  such  other  person.  Braxton  v.  The  State,  25  Ind.  S2, 

It,  therefore,  becomes  necessary  to  inquire  whether  the 
guardian  of  Lee  and  Ellen  Stanford  was  either  a  necessary 
or  proper  party. 

We  are  of  opinion  that  he  was  not  either  a  necessary  or 
proper  co-defendant  with  the  administrator.  Sec.  68,  2  G.  & 
H.  504,  makes  it  the  duty  of  an  executor  or  administrator  to 
attend  and  make  all  necessary  defences  against  all  claims 
that  stand  for  trial,  and  for  failure  to  do  so  he  is  made  liable 
upon  his  bond.  If  the  administrator,  in  the  present  case, 
was  in  a  condition  to  make  an  efficient  and  honest  defence, 
there  was  no  necessity  for  any  other  defendant.  No  judg- 
ment was  demanded  against  the  guardian,  and  none  could 
have  been  rendered  against  him  or  his  wards  upon  the  alle- 
gations of  the  complaint.  There  was  no  attempt  to  bring 
the  case  within  section  178,  2  G.  &  H.  534.  That  section 
provides,  that  "the  heirs,  devisees  and  distributees  of  a 
decedent,  shall  be  liable  to  the  extent  of  the  property 
received  by  them  from  such  decedent's  estate,  to  any  creditor 
whose  claim  remains  unpaid,  who,  six  months  prior  to 
such  final  settlement,  was  insane,  an  infant,  or  out  of  the 
State ;  but  such  suit  must  be  brought  within  one  year  after 
the  disability  is  removed.'' 

It  was  said  by  this  court  in  Ratcliff  v.  Leumg^  supra^  that 
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the  above  was  the  only  statutory  provision  making  the 
heirs,  devisees,  and  distributees  of  a  decedent  liable,  on 
account  of  the  estate  received  by  them,  for  the  debts  of  the 
decedent.  Neither  the  guardian  nor  his  wards  were  neces- 
sary or  proper  parties,  under  the  above  section,  for  there 
was  no  personal  liability  against  such  heirs. 

It,  however,  appears  from  the  record,  that  the  adminis- 
trator was  the  son  of  the  decedent  by  his  first  wife,  and  that 
he  was  made  a  co-plaintiff.  He  could  not  act  in  the  double 
and  inconsistent  capacity  of  plaintiff,  urging  his  own  claim, 
and  defendant,  making  an  efHcient  and  honest  defence. 
There  could  not  be  a  trial  without  an  adversary  party.  The 
court  should  have  appointed  some  person  to  make  a  defence 
for  the  estate.     Hubbard  v.  Hubbard,  i6  Ind.  25. 

It  remains  to  inquire  whether  tlie  question  of  jurisdiction 
was  raised  by  the  demurrer.  There  has  been  some  conflict 
in  the  decisions  of  this  court  upon  this  question,  but  since 
the  decision  in  Loeb  v.  Mathis,  37  Ind.  306,  it  should  no 
longer  be  regarded  as  an  open  question.  That  case  was 
decided  by  the  late  judges  of  this  court,  and  both  opinions 
evince  great  learning  and  research.  The  petition  for  a  rehear- 
ing was  overruled  by  the  present  members  of  this  court, 
after  an  exhaustive  argument,  and  upon  full  consideration. 

We  think  the  question  of  jurisdiction  was  raised  by  the 
demurrer,  and  that  the  court  below  possessed  no  juris- 
diction of  the  subject-matter  of  the  action. 

It  necessarily  results  that  all  the  orders  and  judgment 
were  void. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  for  further  proceedings  in  accordance  with  this 
opinion.* 

W.  Brotherton  and  C.  E,  Sfdpley^  for  appellants. 

W.  March,  M.  E,  Forkner^  E.  H,  Bundy,  and  T.  y.  Sample, 
for  appellees. 

^Petition  for  a  rehearing  overruled. 
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^3   49Q  Criminal  Law. —  Venue, — Judicial  Knowledge, — Presumption, — ^Whcre  the 

147_497  proof  under  an  indictment  for  grand  larceny  was,  that  the  goods  were  stolen 

42  490  at  Plainfield,  Hendricks  county,  and  brought  into  Marion  county,  this  cooit 

took  judicial  notice  that  Plainfield  is  in  Hendricks  county,  Indiana,  and  pre- 

sumed  that  the  county  intended  by  the  witness  was  Hendricks  county  in  this 

State. 

Evidence. — Statements. '^Immaterial, — On  the  trial  of  an  indictment,  eridence 
of  statements  made  in  the  absence  of  the  defendant,  by  one  not  connected  with 
the  defendant  by  the  evidence,  is  inadmissible,  but  where  the  evidence  is 
harmless,  or  favorable  to  the  defendant,  a  judgment  against  him  will  not  be 
reversed  on  account  of  the  admission  of  such  evidence. 

Ijulceny. — Finding  Stolen  Goods, — Joint  Possession  of  Place.-^Evideneej-^ 
Where  the  only  evidence  connecting  the  defendant  with  the  larceny  was  the 
finding  of  part  of  the  recently  stolen  goods  in  a  room  jointly  occupied  by  him 
and  another  pexson,  and  more  particularly  under  the  control  of  the  latter, 
who  was  not  charged  with  the  larceny,  the  evidence  was  not  snffident  to  jus- 
tify a  conviction. 

APPEAL  from  the  Marion  Criminal  Court 

BusKiRK,  J. — ^The  appellant  was  indicted,  tried,  found 
guilty  of  grand  larceny,  and,  over  his  motion  for  a  new  trial, 
was  sentenced  to  the  state  prison. 

The  error  assigned  is  the  overruling  the  motion  for  a  new 
trial. 

The  first  reason  assigned  for  a  new  trial  is,  that  it  does  pot 
appear  from  the  evidence  that  the  court  below  had  jurisdic- 
tion of  the  offence.  The  indictment  charged  that  the  crime 
was  committed  in  Marion  county,  Indiana.  It  was  proved 
upon  the  trial  that  the  property  was  stolen  in  Plainfield,  in 
Hendricks  county,  and  was  brought  into  Marion  county, 
where  it  was  found.  To  make  out  the  of!ence,  in  such  a 
case,  it  is  necessary  that  it  should  be  proved  that  the  prop- 
erty was  stolen  in  one  county  in  this  State,  and  transferred 
to  another  county  in  this  State.  If  property  is  stolen  in 
another  state  and  is  brought  into  this  State,  the  thief  can- 
not, under  our  laws,  be  punished  in  this  State.  BealY.  The 
SUete^  15  Ind.  378,  and  the  authorities  there  cited. 

The  point  made  and  argued  by  the  counsel  for  appellant 
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is,  that  it  was  not  proved  on  the  trial  that  the  Hendricks 
county,  where  the  property  was  stolen,  was  in  the  State  of 
Indiana,  and  that  this  court  can  not  know  judicially  that  such 
county  was  in  this  State. 

The  location  and  boundaries  of  Hendricks  county  are  fixed 
by  a  public  statute  of  this  State,     i  G.  &  H.  165. 

The  courts  of  this  State  must  take  judical  notice  of  what 
is,  and  what  is  not,  the  public  statutory  law  of  the  State. 
Evans  v.  Browne^  30  Ind.  5 14* 

The  Supreme  Court  will  take  judicial  notice  of  a  county 
created  by  a  public  statute,  but  not  of  one  created  by  county 
commissioners,  under  the  general  law.  Buckinghousew.  (^^SSf 
19  Ind.  401. 

The  courts  will  take  judicial  notice  of  the  geography  of 
the  country,  and  the  mode  of  subdividing  congressional 
townships  into  sections.    Mossman  v.  Forrest^  27  Ind.  233. 

In  Whitney  V.  The  State y  35  Ind.  503,  where  it  was  testified, 
that  the  crime  was  committed  'Mn  Indianapolis,  in  this 
county,"  it  was  held,  that  we  would  take  judicial  notice  that 
the  crime  was  committed  in  Marion  county,  Indiana. 

In  the  recent  case  of  Cluck  v.  The  State,  40  Ind.  263, 
it  was  held  that  we  would  take  judicial  notice  that  Indianap- 
olis was  in  the  county  of  Marion,  and  State  of  Indiana. 

There  seems  to  be  no  room  to  doubt  that  we  are  required 
to  take  judicial  notice  that  the  town  of  Flainfield  is  in  Hen- 
dricks county,  and  that  such  county  is  in  the  State  of  Indi^ 
ana,  and  that  the  presumption  will  be  indulged  that  the 
Hendricks  county  spoken  of  by  the  witnesses  was  Hendricks 
county,  Indiana. 

It  is  in  the  next  place .  insisted  that  the  court  erred 
in  admitting  illegal  and  incompetent  evidence  on  the 
trial,  over  the  objection  and  exception  of  the  appellant. 
John  Lyons,  a  witness  called  by  the  State,  testified  that  on 
the  day  after  the  larceny  was  committed,  some  person  came 
to  his  loan  office  in  the  cit>'  of  Indianapolis,  and  pawned  to 
him  a  carpet  bag  and  some  dress  goods,  which  were  after- 
ward claimed  by  Tomlinson  and  Ellis,  and  shown  to  have 
been  stolen  from  their  store  in  Flainfield,  Hendricks  county ; 
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that  the  person  who  pawned  him  the  goods  was  a  stranger  to 
him,  and  that  the  appellant  was  not  present.  The  prosecut* 
ing  attorney  then  asked  such  witness  the  following  ques- 
tions : 

'^  Describe  the  appearance  of  the  man  who  brought  those 
pieces  of  dress  goods  to  your  loan  office,  what  he  said  as  to 
where  he  got  the  goods,  where  he  was  from,  what  he  did, 
what  he  wanted,  and  all  that  he  said  in  reference  to  those 
goods;  and  what  you  did,  if  an3^ing." 

This  evidence  was  objected  to  by  the  appellant  on  the 
grounds  that  he  was  not  present,  that  there  was  no  evidence 
that  such  man  was  his  agent,  or  that  he  had  any  knowledge 
of  the  transaction,  or  was  responsible  for  what  such  man 
said ;  but  the  objection  was  overruled  by  the  court,  and 
appellant  excepted. 

The  witness  then  testified  as  follows:  ''The  man  who 
brought  the  goods  I  have  referred  to,  to  my  office,  was  a  tall 
man,  dark  complected,  dark  hair  and  whiskers,  well  dressed 
I  never  saw  him  before  or  since.  He  said  he  was  a  peddler ; 
that  he  came  from  the  east  and  brought  the  goods  with  him 
to  this  city ;  that  he  was  out  of  money  and  wanted  me  to 
advance  him  twenty  dollars  on  the  dress  goods,  the  same 
goods  afterwards  given  up  by  me  to  Tomlinson  and  Ellis.  I 
kept  the  goods  until  the  next  Wednesday.  On  the  next  day, 
on  the  sidewalk,  near  my  office,  I  saw  the  defendant  talking 
to  some  person  who  was  not  the  man  who  brought  the  dress 
goods  to  me.  The  defendant  was  never  in  my  office.  I 
never  spoke  to  him  or  had  any  business  with  him." 

It  was  competent  for  such  witness  to  give  a  description  of 
the  person  who  sold  him  the  goods,  for  the  purpose  of  con- 
necting the  defendant  with  the  transaction,  and  it  would 
have  been  competent  for  the  defendant  to  have  called  out 
such  description,  for  the  purpose  of  showing  that  he  was  not 
the  person  who  had  sold  ^or  pawned  the  goods.  But  what 
was  said  by  such  person,  in  the  absence  of  the  defendant, 
was  mere  hearsay  evidence,  and  was  incompetent  and  inad- 
missible.   The  court  erred  in  admitting  such  evidence,  but 
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we  can  not  reverse  the  judgment  for  such  error,  for  the  rea- 
son that  it  was  a  harmless  error,  so  far  as  the  appellant  is 
concerned.  The  evidence  did  not  injure  him,  but  was  much 
in  his  favor.  His  counsel  in  the  discussion  of  another 
branch  of  tlie  case  refers  to  the  evidence  as  strongly  lending 
to  show  the  innocence  of  the  appellant  of  the  crime  with 
which  he  is  charged. 

As  to  the  admissibility  of  this  evidence,  the  following 
authorities  are  referred  to :  i  Greenl.  Ev.,  Sees,  no,  in; 
Wharton  Crim.  Law,  Sees.  702,  704;  i  Phillipps  Ev.  188, 
note  81. 

It  is  next  claimed  that  the  court  erred  in  the  exclusion  of 
competent  evidence  offered  by  the  appellant. 

The  question  arises  in  this  manner :  Mrs.  Wise,  who  was 
a  sister-in-law  of  the  appellant,  testified,  that  she  went  to  the 
house  occupied  by  the  appellant,  on  the  afternoon  of  the 
day  preceding  the  evening  that  the  search  was  made  of  the 
rooms  occupied  by  appellant ;  that  a  man  by  the  name  of 
Reed  and  his  wife,  or  a  woman  whom  he  called  his  wife,  occu- 
pied the  south  room  and  Iboarded  with  the  appellant;  that  the 
carpet  bag  and  a  dress  pattern  were  found  that  night  under 
a  lounge  in  the  room  occupied  by  Reed ;  that  she  heard 
Reed  in  the  afternoon  ask  his  wife  what  kind  of  a  dress  pat- 
tern she  wanted.  The  appellant  then  asked  this  witness  to 
state  what  response  was  made  by  Mrs.  Reed  to  the  question 
propounded  to  her  by  her  husband. 

The  ruling  of  the  court  in  excluding  the  evidence  was  so 
manifestly  right,  that  we  would  not  be  justified  in  referring 
to  authority  in  support  of  it. 

Finally,  it  is  urged  that  the  verdict  of  the  jury  was  not 
supported  by,  but  was  contrary  to,  the  evidence.  f 

The  material  facts  as  established  by  the  evidence  are 
these : 

The  store  of  Tomlinson  &  Ellis,  at  Plainfield,  Hendricks 
county,  was  broken  open,  and  two  carpet  bags  and  several 
pieces  of  dress  goods  were  stolen,  on  Thursday  night,  the 
31st  day  of  October,  1872.    On  Friday,  the  first  day  of 


494        .  SUPREME  COURT  OF  INDIANA. 

TnibeviUe  v.  The  State. 

November,  1872,  a  stranger,  as  has  already  been  shown, 
pawned  all  the  stolen  goods,  excepet  one  carpet  bag  and  one 
dress  pattern,  with  a  pawnbroker,  on  Illinois  street,  in  the 
city  of  Indianapolis,  Indiana.  On  Monday,  after  the  larceny, 
Ellis  came  to  Indianapolis  and  gave  information  to  the  chief 
of  police  of  the  larceny.  On  that  night  the  rooms  occupied 
by  the  appellant  were  searched,  and  a  carpet  bag  and  one 
dress  pattern  were  found.  On  the  Wednesday  following,  the 
residue  of  the  stolen  property  was  found  at  the  loan  office 
on  Illinois  street,  and  was  given  up.  There  was  no  positive 
evidence  as  to  who  committed  the  robbery,  nor  was  there 
any  evidence  which,  in  the  slightest  degree,  connected  the 
appellant  with  the  stranger  who  pawned  the  goods  at  the 
loan  office.  The  only  evidence  in  the  record,  which,  in  any 
manner,  tends  to  show  the  guilt  of  the  appellant  was  the 
finding  of  a  part  of  the  stolen  property  in  the  rooms  rented 
and  occupied  by  him,  and  his  failure  to  satisfactorily  account 
for  their  presence  in  his  rooms.  The  appellant  had  rented 
two  rooms  on  West  Washington  street.  The  front  room 
faced  the  north,  and  the  back  room  was  directly  south  of  the 
front  room.  A  door  opened  from  one  room  to  the  other. 
The  front  room  was  occupied  by  the  appellant  and  his  wife. 
The  back  room  was  occupied  by  a  man  by  the  name  of  Reed 
and  a  woman  that  was  called  his  wife,  who  took  their  meads 
with  the  appellant.  All  the  furniture  in  the  two  rooms, 
except  the  bed  in  the  back  room,  which  they  slept  on, 
owned  by  Reed,  belonged  to  the  appellant.  There  was  a 
lounge  in  the  back  room,  which  stood  just  inside  the  door, 
and  was  slept  on,  on  the  night  of  the  search,  by  the  appel- 
lant's sister-in-law,  who  was  visiting  him.  Reed  moved  out  of 
the  south  room  only  a  Tmv  It  ours  before  the  search  was  made; 
His  wife  remained  about  a  week  and  then  left.  The  goods 
were  found  under  the  lounge,  in  the  south  room.  Reed  was 
not  at  the  rooms  after  the  search,  but  his  wife  met  him 
elsewhere.  The  appellant  returned  home  shortly  after  the 
search,  and  was  informed  by  his  sister-in-law,  Mrs.  Wise, 
that  his  rooms  had  been  searched,  and  a  caxpet  bag  and  dress 
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pattern  had  been  found  under  the  lounge.  Mrs.  Wise  asked 
him  what  it  meant.  He  said  he  was  going  to  hunt  Reed 
and  see.  He  left  and  was  not  in  his  rooms  again.  Some 
days  afterward,  he  was  arrested,  while  standing  on  the  plat- 
form at  Southport,  some  five  miles  south-east  of  Indian- 
apolis. 

We  are  required  to  decide  whether  the  finding  of  the 
stolen  property,  at  the  place,  and  under  the  circumstances 
stated,  was  sufHcient  to  require  him  to  account  for  their 
presence,  and  on  his  failure  so  to  do,  to  raise  the  presump- 
that  he  was  the  thief. 

It  is  well  settled  by  elementary  writers  on  criminal  law 
and  many  adjudged  cases,  that  the  possession  of  stolen 
property,  to  be  sufficient  to  put  a  party  in  whose  pos- 
session it  was  found  upon  his  defense,  the  possession 
must  be  both  recent  and  exclusive.  In  the  case  under 
consideration,  the  possession  was  recent  Was  it  exclusive? 
Burrill  on  Circumstantial  Evidence  states  the  law  as  follows : 
"  The  possession  must  be  exclusive.  A  finding  of  stolen 
property  in  the  prisoner's  house  or  apartment,  is  equally 
competent  in  evidence  against  him,  as  a  finding  upon  his 
person.  But  the  house  or  room  must  be  proved  to  be  in 
his  exclusive  occupation.  If  the  property  were  found  in  a 
locked-up  room  or  box  of  which  he  kept  the  key,  it  would 
be  a  fair  ground  for  calling  upon  him  for  his  defence.  But 
if  it  were  only  found  lying  in  a  house  or  room  in  which  he 
lived  jointly  with  others,  equally  capable  of  having  com- 
mitted the  theft,  it  is  clear  that  no  definite  presumption  of 
his  guilt  could  be  made."  See,  to  the  same  effect,  Best 
Pres.,  sec.  229;  i  Phillipps  Ev.  540;  3  Phillipps  Ev.  480, 
Cowcn  &  Hill's  Notes;  2  Starkie  Ev.  840 ;  Roscoe  Crim- 
inal Ev.  19;  Davis  V,  The  People^  i   Parker  C.  C.  447. 

The  evidence  having  shown  that  the  possession  was  not 
exclusively  in  the  appellant,  no  presumption  could  be 
indulged  against  him,  nor  was  he  required  to  satisfactorily 
account  for  the  presence  of  the  goods  in  the  place  where 
they  were  found. 
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The  appellant  was  convicted  upon  circumstantial  evidence 
only.  The  only  circumstance  against  him  was  the  posses- 
sion of  the  stolen  property,  which,  at  'best,  only  raised  a 
prima  facie  presumption  of  his  guilt.  This  is  not  sufficient 
to  justify  a  conviction.  The  rule  is  stated  to  be:  "  It  is  not 
sufficient  that  the  circumstances  proved  coincide  with, 
account  for,  and  therefore  render  probable  the  hypothesis 
sought  to  be  established ;  but  they  must  exclude^  to  a  moral 
certainty,  every  other  hypothesis,  but  that  single  one."  Bur- 
rill  Circumstantial  Ev.  i8i.  See,  also,  i  Starkie  Ev.  482; 
Best  Pres.,  sec.  210;  Wills  Circumstantial  Ev.  149;  i  Phil- 
lipps  Ev.  438;  I  Greenleaf  Ev.,  sec.  13  a. 

The  circumstances  surrounding  the  finding  of  the  carpet 
bag  and  dress  pattern  in  the  room  occupied  by  appellant  and 
Reed  more  strongly  tend  to  show  the  guilt  of  the  latter 
than  the  former,  for  the  articles  were  found  in  the  room 
which  was  more  in  the  control  of  Reed  than  the  appellant. 
The  possession  of  the  rooms  was  joint  The  finding  of  the 
stolen  property  in  such  rooms,  so  occupied,  could  not  raise 
the  presumption  of  a  separate  and  exclusive  possession  of 
either  of  the  occupants.  The  prosecuting  attorney,  in  his 
very  able  brief,  admits  that  the  circumstances  under  which 
the  carpet  sack  and  dress  pattern  were  found  were  not  suffi- 
cient to  show  a  separate  and  exclusive  possession  in  the 
appellant.  But  he  insists  that  the  possession  was  jointly  in 
the  appellant  and  Reed,  and  then  proceeds  to  state  certain 
portions  of  the  evidence  which  showed  that  a  very  intimate 
relation  existed  between  the  two ;  and  from  the  joint  pos- 
session of  the  stolen  property  and  these  facts  he  argues 
that  the  larceny  was  committed  jointly  by  appellant  and 
Reed  ;  but  without  deciding  what  would  be  the  eflect  of  a 
joint  possession  of  the  stolen  property  by  persons  jointly 
indicted,  the  joint  possession  of  the  stolen  property  in  ques- 
tion can  have  no  application  to  the  present  case ;  for  the 
record  does  not  even  show  that  Reed  was  accused,  let  alone 
having  been  indicted  and  convicted  of  the  larceny. 

We  are  very  dearly  of  the  opinion  that  the  verdict  of  the 
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jury  was  not  supported  by  the  evidence,  and  that  the  court 
erred  in  overruling  the  motion  fon  a  new  trial,  for  which 
error  the  judgment  must  be  reversed. 

The  judgment  is  reversed ;  and  the  clerk  is  directed  to 
immediately  certify  this  opinion  to  the  court  below,  and  to 
issue  his  order  to  the  warden  of  the  northern  prison  for 
the  return  of  the  prisoner  to  the  Marion  county  jail,  for  a 
new  trial  in  accordance  with  this  opinion. 

W.  W.  Leathers^  for  appellant 

R.  P.  Parker,  H.  Lee,  y.  B.  Elam,  and  y.  C.  Denny ^  Attor- 
ney General,  for  the  State. 


Price  et  al.  t/.  Pollock  et  al. 

APPEAL  from  the  Wayne  Common  Pleas. 

Pettit,  J. — ^This  suit  was  brought  by  the  appellees; 
against  the  appellants.  There  were  twenty-three  defendants 
below.  All  but  one  stayed  in  the  case  to  its  end.  There 
was  a  finding  and  judgment  affecting  the  rights  of  all,  includ- 
ing the  one  who  was  not  in  court,  if  his  interest  could  be 
ailected  by  such  finding  and  judgment  Nineteen  of  the 
defendants  only  have  appealed  and  assigned  errors,  and  have 
not  given  their  co-defendants  notice  of  the  appeal,  as  is- 
required  by  sec.  551,  2  G.  &  H.  270;  and  for  this  failure  tha 
appeal  is  dismissed,  at  appellants'  costs. 

y.  p.  SiddaU,  for  appellants. 

Z»  D.  Stubbs,  for  appellees. 
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The  Shelbyville  and  Rushville  Turnpike  Co.  v.  Barnes. 

TnK^viKX^^QmsolidaHon. — ^The  act  of  February  23d,  1859  (i  G.  &  H.  490 , 
relating  to  the  consolidation  of  turnpike  companies,  only  anthorizes  the  con- 
solidation of  companies  theretofore  ox]ganized.  There  is  no  authority  by  whidi 
companies  since  organized  can  be  consolidated. 

Save. — Release  of  StoekholeUr.-^lht  consolidation  of  turnpike  companies  withoat 
the  consent  of  the  stockholders,  even  when  authorized  by  statute,  discharges  the 
stockholders  not  consenting  from  the  payment  of  subscriptions.  The  fact 
that  the  consolidated  company  bears  the  same  name  as  the  original  company 
to  which  the  subscription  was  made  will  not  change  this  rule. 

APPEAL  from  the  Shelby  Common  Pleas. 

Downey,  J. — Suit  by  the  appellant  against  the  appellee, 
and  judgment  on  demurrer  to  the  complaint  for  the  defend- 
ant. The  complaint  was  in  two  paragraphs,  and  the  demur- 
rers were  for  the  reason  that  the  paragraphs  of  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  sustaining  of  the  demurrer  is  the  error  assigned. 
The  paragraphs  of  the  complaint  need  not  be  separately 
examined,  as  they  are  each  liable  to  the  objection  urged,  if 
it  is  a  valid  one.  The  first  states  that  a  turnpike  company 
was  organized,  by  the  name  of  The  Shelbyville  and  Little 

Blue  River  Turnpike  Company,  on  the day  of  March, 

1869,  under  the  act  of  May  12th,  1852,  and  that  the  defend- 
ant subscribed  to  the  capital  stock  thereof  on  the  articles  of 
association  two  hundred  dollars,  payable  in  such  proportions 
as  the  board  of  directors  might  order.  It  also  alleges  the 
organization  of  another  turnpike  company  by  the  name  of 
The  Shelbyville  and  Rushville  Turnpike  Company,  under  the 

same  act,  on  the day  of  February,  1869,  and  that  the 

defendant  subscribed  to  the  capital  stock  of  said  last  named 
company  on  its  articles  of  association,  the  sum  of  two  hun- 
dred dollars,  payable  in  like  manner  as  the  former.  It  is 
then  alleged  that  each  of  the  companies  by  its  board  of 
directors  legally  elected  and  acting  as  such,  on  the  7th  day 
of  September,  1870,  did  by  mutual  written  agreement  and 
articles  of  association,  entered  into  and  executed  by  each  of 
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said  companies,  intersect,  join,  and  unite  the  said  gravel  roads 
and  line  of  route  for  the  gravel  road  described  above  in  the 
articles  of  association  of  each  of  said  turnpike  companies, 
neither  of  said  roads  at  that  time  being  completed,  and  both 
of  them  being  in  progress  of  construction ;  and  did  by  said 
"written  agreement  and  articles  of  association  then  and  there 
merge  and  consolidate  the  stock  of  said  turnpike  companies, 
making  thereof  one  joint  stock  company  of  the  two  roads 
upon  the  terms  agreed  upon,  as  set  forth  in  said  written  agree- 
ment, etc.,  so  that  the  two  companies  form  but  one  company 
v^hich  is  known  as  The  Shelbyville  and  Rushville  Turnpike 
Company,  etc.  The  directors  of  the  consolidated  company 
were,  by  the  agreement,  to  consist  of  six  persons,  these  to 
be  selected  by  the  board  pf  directors  of  each  company,  from 
their  own  number.  It  is  further  stated  that  the  board  of 
directors  of  the  consolidated  company  was  selected  accor- 
dingly, and  that  they  fixed  the  amounts  and  time  of  the  pay- 
ments to  be  made  by  the  defendant  of  the  stock  so  sub- 
scribed by  him,  etc. ;  that  they  gave  notice  of  the  calls,  and 
tendered  him  certificates  of  stock  before  suit  brought,  etc. ; 
wherefore,  etc. 

The  only  statute  to  which  our  attention  has  been  called 
relating  to  the  subject  of  consolidating  such  companies  is 
that  of  February  23d,  1859,  I  G.  &  H.  490.  This  act  only 
authorizes  the  consolidation  of  companies  theretofore  organ- 
ized, and  cannot  apply  to  the  companies  attempting  to  con- 
solidate in  this  case,  which  were  organized,  as  we  have  seen, 
in  1869.  We  are  not  aware  of  any  authority  by  which  such 
consolidation  can  be  sustained  where  there  is  no  statute 
authorizing  it,  and  counsel  for  appellant  has  cited  none.  It 
has  been  several  times  decided  by  this  court  that  a  consoli- 
dation, without  the  consent  of  the  stockholder,  even  when  I 
authorized  by  statute,  furnishes  a  cause  for  the  discharge  of 
the  stockholders  not  consenting.  Carlisle  v.  The  Terre  Haute ^ 
etc.,  Railroad  Co.,  6  Ind.  316 ;  Fisher  \.  The  EvansvUle,  etc., 
Railroad  Co.,  7  Ind.  407 ;  and  McCray  v.  Tlte  SFunction  Railroad 
Co.^  9  Ind.  358. 
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It  is  suggested,  however,  that  as  the  name  of  the  corpo- 
ration suing  is  the  same  as  that  to  which  the  defendant 
promised  to  pay  one  of  the  sums  of  two  hundred  dollars, 
the  action  as  to  that  is  well  brought.  We  cannot  see 
how  this  can  be  so.  The  directors  of  the  original  Shelby- 
ville  and  Rushville  Turnpike  Company,  to  which  the  defend- 
ant promised  to  pay  two  hundred  dollars,  never  fixed  the 
amounts  in  which,  or  the  times  when,  the  payments  should 
be  made.  This  was  done  by  the  directors  of  the  pretended 
consolidated  company,  who  were  not  authorized  to  act,  or 
pretending  to  act,  for  the  separate  companies. 

The  judgment  is  affirmed,  with  costs* 

B.  F.  Love,  M.  M.  Ray,  G.  H.  Voss,  B.  R  Davis,  and  % 
A.  Holman,  for  appellant. 

A.  Major  and  S.  Major,  for  appellee. 


HuLSMAN  V.  The  State. 

APPEAL  from  the  Marion  Criminal  Court 
BusKiRK,  J. — ^The  appellant  was  indicted  and  convicted 
for  selling  intoxicating  liquors  on  Sunday,  and  permitting 
them  to  be  drank  upon  the  premises  where  sold.  This  case 
is  in  all  its  legal  aspects  the  same  as  the  case  of  Lehritterv. 
The  State,  ante,  p.  383,  and  is  affirmed  upon  the  ruling  in 
that  case. 

W.  W.  Leatlters,  C.  Byfield,  and  Z>.  Howe,  for  appellant 
y,  C.  Denny,  Attorney  General,  R.  P.  Parker,  H.  Lee,  and 
y.  B.  Elam,  for  the  State. 
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Shanefelter  et  al.  V.  Kenworthy. 

Practice. — Motion  to  Strike  Out, — ^Where  a  complaint  contained  three  para- 
graphs, each  based  on  t,he  same  written  instrument,  and  the  court  o'^erruled  a 
motion  to  strike  out  one  of  the  paragraphs  and  a  part  of  another  because  they 
made  the  complaint  xnunbersome  and  voluminous ; 

Ileld^  that  the  ruling  was  not  an  error  for  which  the  judgment  would  be 
reversed. 

Vendor's  Lien. — ^The  holder  of  a  written  promise  to  pay  money,  which  is  shown 
to  have  been  g^ven  by  a  purchaser  of  real  estate  for  the  purchase-money,  has 
an  equitable  or  vendor's  lien  on  the  real  estate. 
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APPEAL  from  the  Boone  Circuit  Court. 

Pettit,  J. — ^The  transcript  in  this  case  was  filed  in  this 
court  on  the  28th  day  of  December,  1870,  before  the  pres- 
ent judges  came  into  office  on  the  first  Monday  of  January, 
1 87 1,  and  has  been  out  of  the  office  of  the  clerk  and  in  the 
possession  of  the  attorneys  of  one  or  the  other  of  the  par- 
ties for  about  two  years.    The  complaint  is  as  follows : 

"Thomas  P.  Kenworthy  complains  of  Edward  J.  Shane- 
felter and  William  C.  Bray,  defendants,  and  says  that  on 
the  25th  day  of  December,  1867,  the  defendants,  in  the  name 
of  Shanefelter  &  Bray,  executed  an  instrument  in  writing, 
which  was  duly  signed  and  stamped,  and  was  agreed  upon 
and  intended  by  the  parties  thereto  as  a  lien  and  equitable 
mortgage  upon  the  following  described  property,  in  Boone 
county,  State  of  Indiana,  viz. :  a  part  of  the  south-west 
quarter  of  the  north-east  quarter  of  section  thirty-six,  in 
township  nineteen,  range  one  west,  commencing  on  the 
west  line  of  said  quarter  section,  at  a  stake  in  the  center  of 
the  Crawfordsville  state  road,  thence  east  in  the  center  of 
said  road  thirty-seven  rods,  to  the  boundary  line  of  the  Lafay- 
ette and  Indianapolis  railroad,  thence  north-westeriy  with 
said  railroad  line  thirty-nine  rods  and  six  feet  to  the  said 
western  boundary  line  of  said  south-west  quarter  of  the  said 
north-east  quarter  of  said  section,  township,  and  range  afore- 
said, thence  south  nineteen  and  one-half  rods,  to  the  place  of 
beginning,  together  with  the  steam  flouring  mill  and  all  the 
snachineiy  and  fixtures  belonging  thereto,  to  this  plaintiflf) 
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to  secure  the  payment  of  the  sum  therein  named,  to  wit, 
two  thousand  and  fifty  dollars,  with  interest  thereon  from 
date,  a  copy  of  which  instrument  in  writing  is  herewith 
filed  and  made  a  part  hereof;  that  said  mortgage  was  duly 
recorded  in  the  office  of  the  recorder  of  said  county  of 
Boone,  on  the  6th  day  of  January,  1868  ;  that  there  is  yet 
due  thereon  the  sum  of  sixteen  hundred  and  eighteen  dol- 
lars and  fifly-two  cents. 

"  Wherefore  the  plaintiff  demands  judgment  for  the  sum  of 
seventeen  hundred  dollars,  a  foreclosure  of  the  mortgage 
aforesaid,  and  that  the  mortgaged  premises,  or  so  much 
thereof  as  may  be  necessary  to  satisfy  said  debt,  interest,  and 
cost,  be  sold  and  applied  to  the  payment  thereof^  and  for 
other  proper  relief. 

"Par.  2.  Said  plain tifT further  complains  of  the  defendants, 
and  says  that  on  the  25  th  day  of  December,  1867^  said  defend* 
ants,  by  their  promissory  note,  signed  Shanefelter  &  Bray,  a 
copy  of  which  is  filed  herewith,  promised  to  pay  the  plain- 
tiff, one  year  thereafter,  the  sum  of  two  thousand  and  fifty 
dollars  (^2050.00),  with  ten  per  cent,  interest ;  that  the  said 
debt  was  for  the  purchase-money  of  the  property  therein 
described ;  that  there  is  now  due  and  unpaid  thereon  the 
sum  of  sixteen  hundred  and  eighteen  dollars  and  fifty- 
two  cents;  wherefore  the  plaintiff  demands  judgment  for 
seventeen  hundred  dollars,  and  prays  that  the  same  may  be 
allowed  a  lien  for  purchase-money  upon  the  property  therein 
described,  and  for  other  proper  relief. 

"  Par.  3.  Said  plaintifl^for  further  complaint  herein,  says  that 
said  defendants,  on  the  25tbday  of  December,  1867,  by  their 
promissory  note,  a  copy  of  which  is  filed  herewith,  promised 
to  pay  this  plaintiff,  one  year  thereafter,  the  sum  of  two 
thousand  and  fifty  dollars,  with  ten  per  cent,  interest  from 
date ;  that  there  is  yet  due  and  unpaid  thereon  the  sum  of 
sixteen  hundred  and  eighteen  dollars  and  fifty-two  cents; 
wherefore  the  plaintiff  demands  judgment  for  seventeen  hun- 
dred dollars,  and  for  other  proper  relief." 
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"II20S0.00,  Lebanon,  Ind,  Dec.  25th,  1867. 

One  year  after  date,  we,  or  either  of  us,  promise  to  pay 
Thomas  P.  Kenworthy,  the  sum  of  two  thousand  and  fifty 
dollars  (^2050.00),  with  interest  from  date  at  ten  per  cent, 
without  relief  from  valuation  or  appraisement  laws ;  and  this 
note  is  hereby  made  a  lien  on  the  following  described  real 
estate  in  Boone  county,  and  State  of  Indiana,  to  wit :  a  part 
of  the  south-west  quarter  of  the  north-east  quarter  of  sec- 
tion thirty-six  (36),  in  township  nineteen  (19),  range  one  (i), 
west,  commencing  on  the  west  line  of  said  quarter  section, 
at  a  stake  in  the  center  of  the  Crawfordsville  state  road, 
thence  east  with  the  center  of  said  road  thirty-seven  rods,  to 
the  boundary  line  of  the  Lafayette  and  Indianapolis  Railroad, 
thence  north-westerly  with  said  railroad  line  thirty-nine  rods 
and  six  feet  (39  R.  6  ft.),  to  the  said  western  boundary  line  of 
the  said  south-west  quarter  of  the  north-east  quarter  of  said 
section,  township,  and  range  aforesaid,  thence  south  nineteen 
and  one-half  (19^)  rods  to  the  place  of  beginning,  together 
with  the  steam  flouring  mill  and  all  the  machinery  and  fixtures 
belonging  thereto.  Shanefelter  &  Bray." 

A  motion  was  made  to  strike  out  a  part  of  the  first  and 
all  of  the  third  paragraph  of  the  complaint ;  this  motion  was 
overruled  and  excepted  to.  We  think  there  was  no  error  in 
this  ruling  which  ought  to  reverse  the  judgment,  because  all 
three  of  the  paragraphs  of  the  complaint  were  on  the  same 
instrument,  and  the  appellants  were  bound  to  take  notice  of 
its  legal  meaning;  and  the  court's  refusal  to  strike  out  a  part 
of  one  and  the  whole  of  another  paragraph  of  the  complaint, 
because  they  made  it  cumbersome  and  voluminous,  is  not  a 
sufficient  reason  for  the  reversal  of  the  judgment 

The  defendants  filed  the  following  answer : 

*'  I.  The  defendants,  for  answer  to  the  first  and  second 
paragraphs  of  the  complaint,  say  tha^  on  the  9tli  day  of  Feb- 
ruary, 1870,  they  conveyed  by  deed  of  assignment  the  prop- 
erty described  in  said  paragraphs,  together  with  all  and 
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singular  their  other  personal  and  real  property  held  by  them 
as  partners  or  otherwise,  to  James  Nealis  and  James  Coombs 
for  the  benefit  of  all  their  creditors;  so  that  they  have  no 
interest  in  or  title  to  the  said  property  in  the  complaint  men- 
tioned ;  wherefore  they  demand  judgment. 

"  2.  The  said  defendants  deny  each  and  every  allegation 
in  the  second  paragraph  of  the  complaint;  wherefore  they 
demand  judgment  for  proper  relief." 

There  was  a  demurrer  for  want  of  sufficient  facts  filed  to 
the  first  paragraph  of  this  answer,  and  although  it  is  assigned 
for  error  that  the  court  sustained  the  same,  we  are  not  able 
to  find  by  the  record  that  any  ruling  was  had  on  it  Moses 
C.  Culver,  Edward  L.  Sinker,  Daniel  Yandes,  and  Geoige 
B.  Yandes  were  admitted  as  parties  defendants,  and  filed 
their  answer  and  cross  complaint,  which  were  stricken  out 
on  motion.  They  are  not  made  a  part  of  the  record  by 
being  copied  in  a  bill  of  exceptions,  and  we  cannot  take  any 
further  notice  of  them. 

Aflerward,  the  original  defendants,  Shanefelter  and  Bray, 
filed  the  following  answer : 

"  The  defendants  come,  and  for  answer  to  the  first  and 
third  paragraphs  of  the  complaint  herein,  say^that  they  deny 
each  and  every  allegation  therein,  and  pray  that  the  court 
may  require  proof  of  the  said  allegations '  in  the  said  para- 
graphs of  the  said  complaint,  and  for  other  proper  relief." 

Afterward,  James  Nealis  and  James  Coombs,  as  assignees 
of  the  original  defendants,  Shanefelter  and  Bray,  were  made 
parties  defendants,  who  answered  that  they,  as  such  assign- 
ees of  Shanefelter  and  Bray,  sold  the  property  in  dispute  at 
public  auction,  and  now  have  the  proceeds  in  their  posses- 
sion, and  have  no  other  interest  in  the  property.  No  notice 
is  taken  of  this  answer  in  any  form  in  the  record.  The  case 
was  tried  by  the  court,  and  there  was  a  finding  for  the  plain- 
tiff for  one  thousand  seven  hundred  and  thirty-five  dol- 
lars, and  that  the  instrmnent  sued  on  is  an  equitable 
mort|rage,  and  that  the  sum  so  found  due  is  a  specific 
lien  on  the  property  described  in  said  instrument,  and  that 
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the  equity  of  redemption  ought  to  be  foreclosed  and  the 
property  sold  to  satisfy  said  sum  and  costs. 

A  motion  for  a  new  trial  for  these  reasons  was  filed: 

*^  I.  The  finding  of  the  court  is  contrary  to  law  and  is 
not  sustained  by  sufficient  evidence. 

"  2.  Error  of  law  occurring  at  the  trials  the  sustaining  of 
the  motions  of  the  plaintiff  to  strike  out  the  answers  of  the 
defendants  E.  L.  Sinker  &  Co.  and  the  answer  of  Moses  C. 
Culver." 

This  motion  was  overruled^  and  we  cannot  see  why  it  was 
not  properly  done.  If  the  instrument  sued  on  was  given  for 
purchase-money,  as  stated  in  the  second  paragraph  of  the 
complaint,  it  was  an  equitable  or  vendor's  lien  on  the  real 
estate ;  and  as  the  evidence  is  not  in  the  record,  we  cannot 
say  that  the  finding  is  not  sustained  by  it. 

As  to  the  second  cause  for  a  new  trial,  as  the  answers  are 
not  legally  before  us,  not  being  in  a  bill  of  exceptions,  we 
cannot  say  that  the  court  erred  in  striking  them  out. 

Judgment  was  rendered  on  the  finding  for  the  amount  of 
money,  that  the  same  was  a  lien  on  the  realty,  etc.,  and 
that  if  not  paid,  the  property  should  be  sold,  etc. 

We  have  bestowed  great  labor  on  the  ill-made  transcript, 
but  we  have  not  been  able  to  find  that  the  court  below  com- 
mitted any  error,  for  which  the  judgment  should  be  reversed. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants.* 

A.  y.  Boone  and  R.  W.  Harrison^  for  appellants. 

^Petition  for  a  rdiearing  overroled. 


Hays  et  al.  v.  Johns. 

V^JiCiiQJL^Aisigntnent  of  Error»^**  On  the  Transai^J^^Whea  there  is  no 
assignment  of  errors  '*  on  the  transcript,"  as  required  by  section  568,  2  G.  & 
H.  275,  the  appeal  will  be  dismissed  on  motion  of  appellee,  altfaoogh  sach 
assignment  be  made  npon  a  detached  psapa  among  the  psfwrs  in  the  case. 
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APPEAL  from  the  Vigo  Common  Pleas.  * 

WoRDEN,  J. — In  this  case  there  is  no  assignment  of  errors 
"  on  the  transcript/*  as  required  by  the  statute.  2  G.  &  H. 
275,  sec.  568.  There  is  among  the  papers  filed  in  the  cause 
what  purports  to  be  an  abstract  of  the  record,  and  on  this 
paper  there  is  an  assignment  of  error.  It  was  clearly  intend- 
ed that  errors  should  be  assigned,  in  the  language  of  the 
statute,  "on  the  transcript/'  and  not  on  loose  and  detached 
pieces  of  paper.  A  motion  which  the  appellee  has  filed  to 
dismiss  the  appeal  for  the  want  of  a  proper  assignment  of 
error  must  be  sustained. 

The  appeal  is  dismissed,  with  costs. 

R.  Dunnigattf  for  appellants. 

M.  M.  Ray,  G.  H.  Voss,  B.  R  Davis,  and  J.  A.  HU- 
man,  for  appellee. 


The  State,  ex  rel.  Irish,  v.  Klaas,  Trustee. 

APPEAL  from  the  Lake  Common  Pleas. 

Pettit,  J. — On  the  transcript,  the  names  of  the  parties  are 
reversed.  Klaas,  trustee,  should  be  placed  as  the  appellant, 
and  the  State,  ex  reL  Irish,  as  the  appellee.  This  awkwardness 
might  not  dispose  of  the  case ;  but  the  transcript  is  neither 
paged  nor  numbered  by  lines,  for  which  the  submission 
should  be  set  aside.     Rule  19  of  this  Court,  32  Ind. 

But  the  assignment  of  errors  has  no  names  to  it,  either 
appellants,  or  appellees,  and  for  this  last  defect  the  appeal, 
under  many  decisions  of  this  court,  must  be  dismissed 
Rule  I,  of  this  Court,  32  Ind. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant 

M.  Wood  and  Z.  %  Wood,  for  appellant. 

%  Barnard  and  M.  C.  Barnard,  for  appellee.  ) 
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Attachment. — Filing  Claims  under  Original  Proceeding, — Garnishee, ^^K 
writ  of  garnishment,  issued  and  served  under  an  original  attachment  proceed- 
ing, holds  all  money  or  property  belonging  to  the  attachment  defendant,  in  the 
hands  of  the  garnishee  at  the  time  the  writ  is  senred,  not  only  for  the  original 
plalnti£f,  but  for  all  creditors  that  may,  under  the  statute,  file  claims  under 
the  original  proceeding  before  the  final  adjustment  thereof^ 

Sams. — Where,  after  an  attachment  proceeding  has  been  commenced,  a  creditor 
of  the  attachment  defendant  files  a  complaint,  affidavit,  and  undertaking,  and 
there  is  anything  in  the  record  which  shows  an  intention  to  file  under  the 
original  proceeding,  and  not  to  commence  an  independent  action,  such  cred- 
itor will  be  held  to  have  become  a  party  to  the  original  action. 

Same. — AffidaviL — ^The  affidavits  of  different  creditors  filing  an  under  attach* 
ment  proceeding  need  not  be  based  on  the  same  cause  of  attachment. 

Same. — Garnishee, —  When  not  Discharged, — ^A  person  who  has  been  served 
as  garnishee  in  an  original  attachment  proceeding,  and  who  at  the  time  of 
service  has  money  in  his  possession  belonging  to  the  attachment  defendant,  on 
being  informed  by  the  attorney  of  the  plaintiff  that  the  proceedings  have  been 
compromised  and  dismissed,  and  by  such  delivery  be  released  from  his  lia* 
bility  as  garnishee  to  another  creditor  of  the  defendant  who  has  commenced 
proceedings  by  filing  under  the  original  suit^  though  the  garnishee  has  not 
had  actual  notice  of  such  filing. 

Same. — How  Garnishee  may  be  Discharged, — ^A  person  who  has  been  served  as 
garnishee  may  shield  himself  from  liability  by  delivering  money  or  property  in 
his  possession  to  the  officer  serving  the  writ,  or  by  paying  the  money  into  court. 
If  he  foils  to  do  this,  he  must  retainthemoney  or  property  until  the  final  adjust* 
ment  of  the  suit. 

Same. — Dismissal  of  Original  Proceeding,^~'Tht  dismissal  of  an  attachment 
proceeding  by  the  original  plaintiff  is  not  a  final  adjustment,  if  other  creditors 
have  filed  under  the  same. 

Same. — Time  of  Lien, — ^The  claims  of  creditors  who  commence  their  action 
by  filing  under  an  original  attachment  suit  are  liens  on  money  or  property  in 
the  possession  of  a  person  served  as  garnishee  from  the  time  of  the  service  of 
the  original  writ. 

Bill  op  Exceptions. — ^A  bill  of  exceptions  when  properly  signed  and  in  the 
record  imports  absolute  verity. 

APPEAL  from  the  Wayne  Circuit  Court. 
BusKiRK,  J. — ^The  record  in  this  cause  discloses  the  fol- 
lowing facts : 
On  the  i6th  day  of  December,  18591  Charles  B.  Burkam 
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commenced  proceedings  in  attachment  against  William  D. 
Burkam  and  Alexander  Dasher,  before  A.  W.  Ray,  a  justice 
of  the  peace  of  Wayne  county.  The  action  was  based  upon 
an  account.  The  affidavit  for  attachment  charged  that 
Dasher  was  about  to  sell,  convey,  and  otherwise  dispose  of  his 
property  subject  to  execution,  with  the  fraudulent  intent  to 
cheat,  hinder,  or  delay  his  creditors.  The  proceedings  were 
based  upon  the  6th  clause  of  section  156,  2  G.  &  H.  137. 

The  undertaking  was  filed  and  approved,  December  17th, 
1867.  On  the  same  day  that  the  affidavit  for  attachment  was 
filed,  an  affidavit  was  filed  on  behalf  of  the  plaintiff,  averring 
that  the  American  Express  Company  had  property  of  the 
defendant  Dasher  in  its  possession,  and  praying  a  writ  of 
garnishment  against  the  said  express  company. 

On  December  17th,  1867,  the  summons  against  Burkam 
and  Dasher  was  returned  served  by  reading  to  Burkam, 
and  on  Dasher  by  leaving  a  copy  at  his  residence.  The 
writ  of  garnishment  was  returned,  on  the  same  day  indorsed 
thus :  "  Served  by  reading  to  Mr.  Dalyell,  agent  of  the 
American  Express  Company  at  Cambridge  City,  Indiana, 
and  have  attached  under  this  writ  a  package  supposed  to 
contain  money  in  his  hands,  addressed  to  Alexander  Dasher. 
John  Williams,  Constable."  On  December  i8th,  1867,  the 
constable  made  another  return,  which  reads  thus :  **  Served 
by  reading  to  Mr.  Dalyell,  agent  of  the  American  Express 
Company  at  Cambridge  City,  Indiana,  this  the  i8th  day  of 
December,  1867.    John  Williams,  Constable." 

On  December  i8th,  1867,  Charles  B.  Burkam  filed  a  claim 
for  about  three  thousand  dollars,  under  the  first  attachment, 
filing  in  substance  the  same  affidavit  and  a  second  under- 
taking ;  whereupon  the  justice  of  the  peace  immediately  cer- 
tified the  case  to  the  circuit  court,  in  accordance  with  the 
act  of  March  4th,  1859,  2  G.  &  H.  148. 

On  the  28th  of  December,  1867,  after  the  cause  was  in 
the  circuit  court,  the  appellant,  Thomas  F.  Ryan,  filed  his 
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complaint  against  the  same  defendants,  Burkam  and  Dasher. 

The  heading  of  this  complaint  was  as  follows: 

*' Thomas  F.  Ryan  "J 

•   V.  >         In  Wayne  Circuit  Court 

Burkam  et  at.     J 

"Action  and  attachment  and  garnishment  commenced 
before  Esq.  Ray,  and  certified  to  Wayne  Civil  Circuit  Court." 

The  complaint  then  proceeds  to  state  the  cause  of  action. 
The  action  was  based  on  two  notes,  amounting  in  the  aggre- 
gate to  something  over  twenty-six  hundred  dollars.  With 
this  complaint  the  appellant  filed  his  affidavit  and  undertak- 
ing. The  undertaking  is  in  the  usual  form.  The  affidavit 
charges  non-residence  on  the  part  of  Burkam,  and  that  the 
defendants  have  sold  and  are  about  to  sell  property,  etc., 
with  the  intent,  etc.,  covering  both  the  fifth  and  sixth  causes 
laid  down  in  the  statute.  The  affidavit  makes  the  same 
averments  as  to  the  American  Express  Company's  holding 
money  belonging  to  Dasher,  as  in  the  original  affidavits. 
The  complaint  contains  these  words  :  "  And  said  Thomas 
F.  Ryan  prays  that  he  may  be  made  a  party  to  the  above 
entitled  cause,"  etc.  The  clerk  issued  a  new  summons  in 
attachment  and  a  new  writ  of  garnishment 

On  the  night  of  December  28th,  1867,  being  the  night  of 
the  same  day  on  which  the  appellant  had  filed  his  papers  as 
above  stated,  the  attorneys  for  the  plaintiff  and  the  defend- 
ants in  the  original  action  made  an  arrangement  by  which 
the  original  suit  was,  in  a  certain  contingency,  to  be  dis- 
missed ;  and  between  ten  and  eleven  o'clock  at  night  they 
filed  with  the  clerk  of  the  Wayne  Circuit  Court  the  follow- 
ing paper : 
•'  C.  B.  Burkam,         'j 

William  D.  Burkam      W^Y^"^    Circuit    Court,    February 
and  Alexander  Dasher.  J  """•  ^^^• 

*'  If  I  send  no  different  word  by  M.  Wilson,  dismiss  the 
above  cause  of  this  dale. 

''  December  28th,  1867.  George  A.  Johnson, 

•'AttVforPl'ff." 
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After  the  above  paper  was  filed  with  the  clerk,  the  said 
attorneys  went  to  Cambridge  City,  where  the  defendant 
Dasher  and  Mr.  Dalyeli  resided.  After  an  interview  with 
Mr.  Dasher,  he  gave  to  Mr.  Wilson,  his  attorney,  an  order 
to  Mr.  Dalyeli,  the  agent  of  the  American  Express  Com- 
pany, to  deliver  up  the  package  of  money  held  by  him  and 
which  had  been  garnished  in  his  hands.  The  said  attorneys 
then  went  to  the  depot  and  found  Mr.  Dalyeli,  to  whom  the 
order  was  presented.  They  informed  Mr.  Dalyeli  that  the 
original  suit  had  been  compromised  and  the  case  dis- 
missed. Mr.  Dalyeli  delivered  the  package  of  money  which 
was  then  and  there  opened  and  found  to  contain  twenty- 
four  hundred  dollars.  The  money  was  equally  divided 
between  the  said  attorneys.  Mr.  Wilson  testified  that  he  had 
heard  before  he  went  to  the  clerk's  office,  that  Mr.  Ryan 
had  commenced  his  proceedings,  but  that  he  did  not  make 
any  inquiry  in  reference  thereto  or  examine  the  records  to 
ascertain  whether  it  was  true ;  and  that  he  had  made  an 
agreement  with  Mr.  Johnson,  attorney  for  the  plaintiff,  at 
the  time  the  order  to  dismiss  was  signed,  that  if  there  was 
any  *'  fly-up,*'  the  dismissal  should  be  set  aside ;  and 
that  it  was  just  about  12  o'clock  on  Saturday  night  when 
they  got  the  package  of  money  from  Mr.  Dalyeli  and 
divided  it,  and  it  may  have  been  Sunday  morning. 

The  following  entry  was  made  by  the  clerk  in  the  order 

book,  December  28th,  1867. 

"  C.  B.  Burkam,   ) 

V.  Vln  vacation,  Dec.  28th,  1867.  No.  2058. 

Wm.  D.  Burkam.  j 

"  The  plaintiff  by  his  attorney  comes  and  dismisses  the 
above  entitled  cause,  and  files  his  dismissal  in  these  words, 
to  wit ." 

At  the  February  term,   1868,  of  said  court,  the  following 

entry  was  made : 

"  Charles  B.  Burkam 

v.  )-No.  2058. 

Wm.  D.  Burkam 
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"  The  plaintiff  by  counsel  comes  and  dismisses  this  cause 
at  his  own  costs." 

At  the  said  term  of  court,  Dalyell  filed  his  written  motion 
to  be  discharged  as  garnishee.  The  motion  recited  in  sub- 
stance the  history  of  the  case  which  we  have  given,  and 
the  discharge  was  mainly  claimed  upon  the  ground  that  he 
had  in  good  faith  supposed  that  the  original  action  had  been 
dismissed,  and  that  he  had  delivered  the  money  so  believ- 
ing, and  without  any  knowledge  of  the  commencement  of 
the  proceedings  by  Ryan.  There  does  not  seem  to  have 
been  any  ruling  by  the  court  on  this  motion,  but  this,  in 
no  manner,  affects  the  real  questions  in  the  case. 

After  divers  motions  to  quash  the  writs  in  attachment,  and 
demurrers  to  pleadings,  none  of  which  need  be  particularly 
noticed,  the  case  was  put  at  issue  upon  the  complaint  and 
affidavit  of  Ryan. 

Burkam  answered, 

1.  That  the  notes  sued  on  were  executed  by  Dasher  in 
his  individual  capacity,  and  not  as  a  partner  of  defendant 

2.  That  the  notes  were  executed  without  any  consideration. 

3.  The  general  denial. 

A  demurrer  was  sustained  to  the  first,  and  issue  taken  on 
the  second. 

Dasher  answered,  i.  Non  est /actum,  under  oath.  2.  That 
the  notes  were  without  consideration.  3.  The  general 
denial. 

Burkam  and  Dasher  answered  jointly, 

4.  That  partnership  between  Burkam  and  Dasher  was 
dissolved  before  the  notes  were  given,  and  that  Ryan  knew 
the  fact. 

5.  That  said  notes  grew  out  of  a  fraudulent  whiskey 
transaction,  in  which  the  United  States  government  was 
defrauded  out  of  her  revenue. 

The  fourth  paragraph  was  held  good  as  the  separate 
answer  of  Dasher.     Issue  was  taken  on  all  these  answers. 

Dalyell  answered  under  oath.  The  substance  was,  that 
he  had,  on  the  night  of  the  28th  day  of  December,   1867, 
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delivered  to  the  attorney  of  Dasher  the  package  of  money 
in  his  hands  as  agent  of  the  American  Express  Company; 
that  the  writ  of  garnishment  issued  in  the  proceedings  by 
Ryan  was  not  served  on  him  until  the  30th  day  of  Decem- 
ber, 1867 ;  and  that  at  that  time  he  did  not  have  in  his  hands 
or  under  his  control  any  money  belonging  to  either  Burkam 
or  Dasher. 

Before  the  commencement  of  the  trial,  the  appellant  moved 
tlie  court  for  leave  to  prosecute  his  action  as  a  part  of  and  under 
the  original  action,  but  the  leave  was  refused,  and  he  excepted 
and  reserved  the  question  by  a  bill  of  exceptions. 

The  cause  was,  by  agreement,  submitted  to  the  court  for 
trial. 

The  court  found: 

1.  For  Ryan  as  against  Burkam  and  Dasher,  in  the  sum 

of  ^3097-54- 

2.  For  Ryan  against  Alexander  Dasher  on  the  attachment, 

and  held  the  attachment  good  as  to  him. 

3.  In  favor  of  the  American  Express  Company  and  Dal- 
yell,  agent  of  such  company. 

No  finding  is  announced  as  to  Burkam  on  the  attachment 

Appellant  by  his  counsel  at  the  time  excepted  to  the 
finding  in  favor  of  the  express  company  and  Dalyell  as  agent 
thereof. 

The  appellant  then  moved  the  court  for  judgment  against 
the  American  Express  Company  and  James  Palyell,  agent 
thereof,  on  the  finding,  but  the  motioa  was  overruled,  and 
appellant  excepted. 

The  appellant  then  moved  for  a  new  trial,  assigning  for 
cause: 

1.  Error  in  finding  in  favor  of  American  Express  Com- 
pany and  James  Dalyell,  agent,  because  such  finding  was 
contrary  to  law  and  not  sustained  by  the  evidence. 

2.  Error  in  overruling  appellant's  motion  for  judgment  on 
the  findings  against  American  Express  Company  and  James 
Dalyell,  agent  thereof. 

3.  Error  in  finding  in  favor  of  Burkam  on  attachment 


MAY  TERM,  1873.  513 

Ryan  «.  Barkam  et-  ai. 

* 

4*  Error  in  refusing  to  permit  Ryan  to  prosecute  this 
cause  under  the  original  attachment  proceedings.  The  court 
overruled  the  motion,  and  the  appellant  excepted. 

The  court  rendered  judgment  in  accordance  with  the 
findings,  and  Ryan  appeals  to  this  court.  The  evidence  is 
all  in  the  record,  and  the  motions  and  rulings  thereon  and 
exceptions  taken  are  properly  set  forth  in  the  bill  of  excep- 
tions. 

All  the  errors  assigned  in  this  cause,  excepting  the  sixth, 
which  has  been  waived,  and  all  the  exceptions  taken  to  the 
rulings  of  the  court  below,  may  be  considered  and  disposed 
of  in  the  examination  and  decision  of  a  single  question, 
namely :  Had  the  appellant  the  right  to  prosecute  his  claim 
under  the  original  attachment  proceedings?  The  answer  to 
this  question  will  be  decisive  of  this  case ;  for  if  the  action 
and  proceedings  of  the  appellant  were  independent,  then  the 
finding  and  judgment  of  the  court  were  correct,  but  if  he 
filed  under  the  original  proceedings  in  attachment,  the  find- 
ing and  judgment  of  the  court  were  erroneous,  and  must  be 
reversed.  The  primary  inquiry  is,  did  the  appellant  file  his 
claim  under  the  original  proceedings  in  attachment  ?  or  did. 
he  commence  a  new  and  independent  action  ? 

There  are  certain  facts  established  by  the  record,  which' 
are  not  controverted.  We  will  first  ascertain  these  iacts> 
and  then  consider  their  effect  upon  the  controverted  ques- 
tions. 

1.  The  original  proceedings  before  justice  Ray  were  prop-^ 
erly  brought,  were  regular  and  in  conformity  with  the 
statute,  and  were  correctly  certified  to  the  circuit  court. 

2.  The  writ  in  garnishment  of  the  American  Express- 
Company  and  Daly  ell,  agent  thereof,  was  legally  issued  and 
served  under  the  original  attachment,  before  the  case  was 
certified  to  the  circuit  court,  and  was  in  full  force  and  bind- 
ing upon  the  express  company,  after  the  cause  was  certified, 
to  and  docketed  in  the  circuit  court. 

Vol.  XLII.— 33 
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3.  At  the  time  the  writ  in  garnishment  was  served,  and  at 
the  time  the  cause  was  certified  to  the  circuit  court,  and  for 
some  time  thereafter,  the  American  Express  Company,  by 
her  agent,  James  Dalyell,  had  in  her  possession  and  under 
his  control  some  twenty-four  hundred  dollars  of  money 
belonging  to  Alexander  Dasher,  one  of  the  defendants  in  the 
original  proceedings. 

4.  At  the  time  that  Ryan,  appellant,  filed  his  claim  and 
instituted  his  proceedings,  in  the  Wayne  Circuit  Court,  the 
original  attachment  proceedings,  including  the  garnishment 
of  the  express  company  and  Dalyell,  agent,  were  still  pend- 
ing in  that  court  and  had  reached  no  "final  adjustment" 

5.  Ryan's  claim  and  complaint  were  filed  in  the  same  court, 
and  against  the  same  persons  that  were  defendants  in  the 
original  attachment  proceedings. 

6.  Ryan  filed  the  necessary  complaint,  affidavit,  and 
undertaking  required  by  the  statute.  His  affidavit  contains 
the  same  cause  of  ikttachment  as  that  stated  in  the  affidavit 
in  the  original  proceedin|^,  with  an  additional  one,  but  that 
will  not  vitiate  it  as  a  filing  under  the  original  proceedings. 
The  statute  does  not  require  the  affidavits  of  different  credit- 
ors to  be  based  upon  the  same  cause  of  attachment ;  it  only 
requires  each  aflSdavit  to  comply  with  the  law  in  setting  up 
some  statutory  cause  for  attachment. 

7.  The  attachment  was  sustained  upon  trial  by  the  court 
as  against  Dasher,  the  defendant  whose  money  was  garnish- 
ed in  the  hands  of  the  agent  of  the  express  company. 

8.  In  our  opinion,  it  is  very  satisfactorily,  if  not  conclu- 
sively, shown  that  Ryan  filed  his  claim  under  the  oi^iginal 
attachment  proceedings.  This  is  shown  by  the  heading  of 
his  complaint  and  the  prayer  at  its  close,  heretofore  set  out 
If  he  was  commencing  an  independant  action,  why  refer  in 
his  complaint  to  the  proceedings  commenced  before  Esq. 
Ray  and  certified  to  the  Wayne  Circuit  Court  ?  and  why  in 
the  close  of  his  complaint  pray  that  he  might  "  be  made  a 
party  to  the  above  entitled  cause?"  He  was  a  party  to  his 
own  cause.    Then,  what  cause  was  it  that  he  wanted  to  be 
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made  a  party  to  ?  It  could  not  well  refer  to  any  other  than 
the  one  mentioned  in  the  heading  of  his  complaint.  The 
clerk  of  the  court  certainly  understood  that  Ryan  had  filed 
his  claim  under  the  original  proceedings,  for  he  issued  no 
new  summons  against  the  defendants,  Burkam  and  Dasher. 
Burkam  and  Dasher  so  understood  it;  for  they  appeared  and 
answered  Ryan's  complaint  without  the  service  of  any  new 
summons  upon  them ;  and  their  understanding  is  more  fully 
shown  by  their  motion  to  quash  the  writ  of  attachment,  the  third 
reason  whereof  is  as  follows :  "3.  Because  the  grounds  of  attach- 
ment are  stated  differently  in  this  case  from  the  case  of  C.  B. 
Burkam,  which  has  been  dismissed,  and,  therefore,  Ryan's 
cannot  properly  be  filed  under  Burkam's  claim.**  Dalyell, 
agent  of  the  American  Express  Company,  so  understood  it, 
as  is  shown  by  his  motion  and  aflfidavit  to  be  discharged 
as  garnishee,  in  which  several  reasons  are  assigned,  and 
among  others,  the  same  as  the  third  reason  urged  by  Burkam 
and  Dasher  why  Ryan  could  not  properly  prosecute  his 
claim  under  the  original  attachment  proceedings;  but  his 
understanding  is  more  fully  and  clearly  shown  by  his 
answering  Ryan's  complaint ;  for  he  was  not  required  to 
answer  at  all,  unless  the  defendants,  Burkam  and  Dasher, 
were  legally  in  court,  and  they  were  not  in  court  at  all,  as 
to  Ryan's  claim,  unless  it  was  filed  under  the  original  attach- 
ment, for  no  new  summons  had  been  issued  and  served,  as 
has  been  shown.  When  the  attachment  defendants  have 
been  personally  served,  the  garnishee  has  no  interest  in  the 
question  of  jurisdiction;  but  when  they  have  not  been  so 
served,  or  have  not  appeared  to  the  action,  the  person  sum- 
moned as  a  garnishee  should  raise  the  question  of  jurisdic- 
tion before  answering,  and  need  not  answer  at  all  unless 
jurisdiction  has  been  acquired.  ScJioppenkast  v.  Bollman,  \ 
21  Ind.  280;  Beard  v.  Beard^  21  Ind.  321 ;  Harmon  v.  Birch- 
ard,  8  Blackf.  418;  Richardson  v.  Hickmaft^  22  Ind.  244. 

It  is  quite  manifest  to  us  that  the  attorneys  in  the  original 
action  understood,  or  had  a  very  strong  intimation,  that  Ryan 
had  filed  his  claim  under  the  original  proceedings ;  for  in  no 
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other  way  can  the  character  and  manner  of  the  compromise 
and  attempted  dismissal  be  accounted  for. 

We  do  not  deem  it  necessary  to  decide  whether  the  paper 
filed  with  the  clerk  on  the  night  of  the  28th  of  December, 
1S67,  amounted  to  a  dismissal  of  the  cause ;  for  it  is  not  pre- 
tended that  the  original  action  had  been  dismissed,  or  that 
any  attempt  had  been  made  to  compromise  and  dismiss  '% 
prior  to  the  time  when  Ryan  filed  his  claim  thereunder. 
Conceding  that  the  original  action  was  dismissed  the  night 
of  the  day  on  which  Ryan  filed  his  claim,  such  dismissal 
could  not  affect  or  destroy  his  right  to  hold  every  advantage 
and  every  dollar  in  money  and  all  property  that  was  held 
by  the  original  proceedings.  Sec.  187,  2  G.  &  H.  148; 
Henderson  v.  Bliss^  8  Ind.  100;  Shirk  v,  Wilson^  13  Ind.  129; 
Rugg  V.  Johnson^  13  Ind.  437;  Schmidt  v.  Colley^  29  Ind. 
120. 

«  Ryan  having  filed  his  claim  under  the  original  attachment 
proceedings  before  there  had  been  a  final  adjustment,  has 
the  right  to  hold  the  American  Express  Company  and  James 
Dalyell,  agent  thereof,  upon  the  garnishment  issued  and 
served  under  the  original  attachment  proceedings.  No  new 
writ  of  garnishment  was  required,  and  the  fact  that  the  clerk 
unnecessarily  issued  a  second  writ  does  not  in  any  manner 
release  or  weaken  Ryan's  rights  under  the  first  writ  of  gar- 
nishnlent.  The  case  of  Schmidt  v.  Colley^  supra^  is  decisive 
of  this  point.  But  if  there  were  no  adjudications  upon  the 
point,  the  statute  upon  this  whole  subject  is  too  plain  and 
direct  in  its  meaning  and  wording  to  permit  misconstruction 
or  leave  room  for  dispute.  The  writ  of  garnishment  is  an 
incident  to,  and  an  auxiliary  of,  the  attachment.  No  writ  of 
garnishment  can  be  sustained  unless  it  is  issued  in  aid  of  an 
attachment  proceeding  commenced  before,  at  the  time,  or 
after,  the  writ  is  issued.  The  affidavit  upon  which  the  writ 
of  garnishment  is  permitted  to  issue  must  state  that  there 
is  money  or  property  that  cannot  be  reached  by  virtue  of 
the  attachment,  and  when  the  writ  of  garnishment  issues  in 
advance  of  the  attachment  proper,  ''  the  affidavit  must  show 
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some  one  of  the  causes  authorizing  the  attachment.'*    Sea 
175,  2  G.  &  H.  144. 

This  is  sufikient  to  show  that  no  new  writ  of  garnishment 
was  necessary.  The  writ  issued  and  served  under  the 
original  attachment  held  all  the  money  and  property  belong- 
ing to  the  defendants  in  the  hands  of  the  garnishee  at  the 
time  of  the  service  of  the  writ,  not  only  for  the  original 
plaintiff,  but  for  all  creditors  who  might,  under  the  statute, 
file  claims  under  the  original  attachment  at  any  time  before 
the  final  adjustment  thereof.  But  this  is  made  certain 
beyond  all  cavil  by  the  words  of  section  i86  of  the  code, 
which  reads  as  follows: 

^'Sec.  1 86.  Any  creditor  of  the  defendant,  upon  filing  his 
affidavit  and  written  undertaking,  as  hereinbefore  required 
of  the  attaching  creditor,  may,  at  any  time  before  the  final 
adjustment  of  the  suit,  become  a  party  to  the  action,  file  his 
complaint,  and  prove  his  claim  or  demand  against  the  defend-^ 
ant,  and  may  have  any  person  summoned  as  garnishee  or 
held  to  bail,  who  has  not  before  been  summoned  or  held  to 
bail,  and  propound  interrogatories  to  the  garnishee  and 
enforce  answers  thereto,  in  like  manner  as  the  creditor  who 
is  plaintifF* 

The  above  section  makes  several  points  very  plain:     i. 
That  Ryan  had  the  right,  at  any  moment  of  time  before  the 
final  adjustment  of  the  original  suit,  to  file  his  claim  there- 
under.    2.  That  he  became  a  party  to  the  original  suit  by 
filing  his  complaint,  affidavit,  and  undertaking,  in  such  man- 
ner as  indicated  a  purpose  to  prosecute  under  the  original 
action.     It  was  said  by  this  court  in  Schmidt  v.  Colley,  supra^ 
that  "section  i86of  the  code  provides  how  that  may  be 
done,  and  service  of  a  summons  is  not  one  of  the  things 
required-     At  any  time,  it  may  not  be  an  hour,  before  the 
final   adjustment    of  the  original   suit,  a  complaint,  affi- 
davit, and  undertaking  may  be  filed,  and  then  the  creditor 
who  has  performed  these  requirements  may  become  a  party 
and  prove  his  claim.    This  is  all  that  the  statute,  in  terms, 
requires;  and  we  perceive  no  sufficient  reason  for  holding 
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that  a  new  summons  must  issue  on  behalf  of  each  creditor 
■who  chooses  to  avail  himself  of  the  pending  cause.  We 
believe  that  such  a  practice  has  never  obtained  anywhere, 
during  the  sixteen  years  that  the  code  has  been  in  force." 
3.  That  when  a  writ  of  garnishment  is  once  issued  and 
served,  under  the  original  attachment  proceeding,  it  holds 
good  for  all  creditors  filing  under  such  proceeding,  in  the 
time  and  manner  above  stated.  If  such  had  not  been  the 
purpose  of  the  legislature,  the  following  words  in  the  above 
quoted  section,  would  never  have  been  used,  "and  may 
have  any  person  summoned  as  garnishee,  or  held  to  bail, 
who  has  not  before  been  summoned  or  held  to  bail." 

In  the  case  under  consideration,  the  record  shows  in  the 
most  conclusive  manner  that  a  writ  of  garnishment  did  issue 
against  the  express  company  and  its  agent,  under  the 
original  attachment  proceedings ;  that  that  writ  was  duly  and 
legally  served  upon  James  Dalyell,  theagent  of  the  company; 
that  he  recognized  the  binding  force  of  that  writ ;  that  when 
such  writ  was  served,  he  held,  as  such  agent,  twenty-four 
hundred  dollars  of  Dasher's  money,  which  he  continued  to 
hold  as  garnishee  under  and  by  virtue  of  that  writ;  that 
while  the  original  proceedings  were  still  pending  and  undis- 
posed of,  the  appellant  filed  his  claim,  complied  with  the 
statute,  and  brought  his  claim  under  the  original  attachment; 
that  on  the  trial,  and  after  a  full  investigation,  the  appellant 
established  his  claim  against  Burkam  and  Dasher,  and  his 
attachment  was  held  good  as  to  Dasher,  whose  property  was 
garnished  in  the  hands  of  the  express  company ;  and  that 
the  agent  of  such  company  delivered  the  money  so  garnish- 
ed to  the  attorney  of  Dasher  before  any  final  adjustment 
of  the  original  suit. 

It  remains  to  inquire  whether  the  feet  that  James  Dalyell, 
the  agent  of  such  company,  upon  being  informed  by  the 
attorneys  in  the  original  attachment  proceedings  that  such 
suit  had  been  compromised  and  the  case  dismissed,  paid  the 
money  to  the  attorney  of  Dasher,  releases  and  discharges 
such  company  firom  liability  under  the  said  garnishment    K 
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is  very  earnestly  insisted  by  counsel  for  the  express  company 
and  Dalyell,  that  Dalyell  acted  in  perfect  good  faith,  hon- 
estly believing  that  the  original  action  had  been  compro- 
mised and  dismissed,  and  did  not  Know  that  Ryan  had  com- 
menced his  action. 

In  our  opinion,  the  liability  of  the  express  company  does 
not  depend  upon  the  good  faith  of  its  agent.  The  question 
is,  did  the  agent  comply  with  the  law? 

There  were  two  ways  in  which  the  agent  of  the  express 
company  might  have  shielded  it  from  all  liability.  In  the 
first  place,  the  garnishee  might  have  delivered  the  money  or 
property  in  his  possession  to  the  officer  serving  the  writ,  or 
paid  the  money  into  court,  and  this  would  have  discharged 
the  company  from  all  liability.    Sees.  184, 185, 2  G.  &  H.  147. 

It  is  provided  in  section  176  of  the  code,  2  G.  &  H.  145, 
that  "from  the  day  of  the  service  of  the  summons,  the 
garnishee  shall  be  accountable  to  the  plaintiff  in  the  action 
for  the  amount  of  money,  property  or  credits  in  his  hands, 
or  due  and  owing  from  him  to  the  defendant." 

We  have  seen  that  the  garnishee  is  not  only  accountable 
to  the  original  attachment  plaintiff,  but  to  all  creditors  who 
may  file  their  claims  before  the  final  adjustment  of  the 
original  suit.  It  was  held  by  this  court,  in  CUneay  v.  The 
yufiction  R.  R.  Co.,  26  Ihd.  375,  that  "a  payment,  after  the 
service  of  the  sununons  of  garnishment,  to  the  attachment 
defendant,  or  his  general  assignee  for  the  benefit  of  credit- 
ors, will  not  discharge  the  garnishee  defendant." 

The  agent  is  charged  with  a  knowledge  of  the  law,  and 
was,  therefore,  bound  to  know  that  any  other  creditor  had 
the  right  to  file  his  claim  under  the  original  attachment 
proceedings  at  any  time  before  the  final  adjustment  thereof, 
and  share   in  a  distribution  of  the  monev  in  his  hands. 

The  agent  is  presumed  to  have  known  that  the  dismissal 
of  the  original  action,  by  the  first  attaching  creditor,  would 
not  operate  as  a  dismissal  of  the  action  or  proceedings  of 
any  subsequent  attaching  creditor,  or  in  any  manner  impair 
or  defeat  the  rights  of  such  subsequent  attaching  creditor. 
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which  he  had  acquired  by  filing  under  the  original  proceed- 
ings.    Sec.  187  of  the  code,  2  G.  &  H.  148. 

The  agent  is  presumed  to  have  known  that  no  final  judg- 
ment could  have  been  rendered  against  him,  until  the  action 
against  the  defendant  in  attachment  was  determined*  Sec. 
180,  2  G.  &  H.  146 ;  Henderson  v.  Bliss^  8  Ind  100. 

The  agent  is  presumed  to  have  known  that  the  claims  of 
other  creditors,  filed  under  an  attachment  suit,  are,  under  our 
statute,  liens  from  the  time  the  original  writ  was  placed  in 
the  hands  of  the  officer.    Shirk  v.  Wilson^  1 3  Ind.  1 29. 

The  agent  of  the  express  company,  having  felled  to  deliver 
the  money  in  his  hands  to  the  officer,  or  to  pay  it  into 
court,  was  bound  to  retain  the  money  in  his  hands  until  the 
final  adjustment  of  the  suit;  and  the  dismissal  of  the  action 
was  not  such  final  adjustment,  if  other  creditors  filed  under 
the  original  proceedings.  The  agent  relied  upon  the  repre- 
sentations of  others.  He  was  not  shown  any  order  dismis- 
sing the  action,  or  any  certificate  of  the  derk  showing  that 
the  action  had  been  dismissed.  But  the  agent  would  not 
have  been  justified  in  delivering  the  money  upon  the  most 
satisfactory  evidence  of  the  dismissal  of  the  original  action, 
without  ascertaining  whether  other  claims  had  been  filed 
thereunder.  The  agent  was  not  content  to  abide  the  order 
of  the  court,  but  assumed  to  act  up(^n  his  own  responsibility; 
and  in  such  case  he  was  bound  to  exercise  great  care  and 
prudence,  to  prevent  injury  to  others.    This  he  did  not  do. 

Counsel  for  the  express  company  have  pressed  upon  our 
consideration  the  great  hardship  which  would  result  if  the 
company  should  be  required  to  pay  this  money  again.  We 
admit  the  force  of  the  argument,  but  cannot  permit  it  to 
influence  our  judgment.  When  courts  undertake  to  avoid 
an  apparent  hardship,  they  are  very  apt  to  depart  from  the 
long  and  well  settled  principles  of  the  law,  and  thereby 
establish  a  precedent  which  would  produce  greaiter  injury 
and  hardship  than  the  one  attempted  to  be  avoided.  The 
duties  and  liabilities  of  garnishees  are  clearly  defined  by  the 
statute  and  the  repeated  adjudications  of  the  courts,  and  ive 
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possess  no  power  to  relieve  them  from  their  liability.  In 
the  present  case,  the  agent  failed  to  pay  the  money  into  court 
or  to  abide  the  order  and  judgment  of  the  court,  but  acted 
upon  his  own  judgment.  The  company  cannot  be  relieved 
from  liability  under  such  a  state  of  facts. 

We  are  very  clearly  of  the  opinion  that  the  court  below 
erred  in  refusing  to  permit  the  appellant  to  prosecute  his 
claim  under  the  original  proceedings  in  attachment,  and  in 
finding  for  the  express  company  and  its  agent  upon  the  evi- 
dence in  the  cause;  for  which  errors  the  judgment  as  to  the 
American  Express  Company  and  James  Dalyell,  its  agent, 
must  be  reversed. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  grant  a  new 
trial  as  to  the  American  Express  Company  and  James  Dal- 
yell, its  agent,  and  for  further  proceedings-  in  accordance  with 
this  opinion. 

ON  PETITION  FOR   A  REHEARING. 

BusKiRK,  J. — ^A  very  earnest  and  elaborate  petition  for  a 
rehearing  has  been  filed.  The  principal  reason  assigned  for 
a  rehearing  is,  that  the  court  erred  in  holding  that  Ryan  filed 
under  the  attachment  proceedings  instituted  by  Burkam  against 
Burkam  and  Dasher,  and  that  he  had  the  right  to  prosecute  his 
action  under  such  proceeding.  In  the  original  opinion  it 
was  stated,  that,  upon  filing  the  complaint  of  Ryan,  the  clerk 
issued  new  writs  in  attachment  and  garnishrrient,  but  that 
no  new  summons  was  issued  against  the  defendants  in  the 
original  action.  It  is  insisted  that  the  court  was  mistaken  in 
stating  that  no  summons  was  issued,  and  it  is  claimed  that 
it  appears  from  the  record  a  new  summons  was  issued  and 
served  upon  such  defendants.  Such  fact  may  be^shown  by 
the  files  or  records  in  the  court  below,  but  from  a  very  care- 
ful and  repeated  examination  of  the  transcript,  we  have  been 
,  unable  to  find  any  such  statement,  or  any  statement  from 
^  which  such  fact  might  be  inferred. 

It  is  also  insisted  that  the  ruling  in  this  case  is  in  conflict 
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with  the  case  of  Sturgis  v.  Rogers,  26  Ind.  i.  In  that  case 
the  question  arose  whether  certain  parties  had  commenced 
independent  actions  and  proceedings  in  attachment,  or  had 
become  parties  to  the  original  action  and  attachment  pro- 
ceedings. The  court,  in  the  statement  of  the  facts  of  the 
case,  say:  "On  the  19th  and  20th  of  December,  the  other 
plaintiffs  filed  complaints  and  claims  'under  said  attach- 
ment suit,'  as  is  stated  by  the  clerk  in  making  up  the  tran- 
script, but  it  does  not  appear  by  the  record  that  they  or  any 
of  them  became  or  applied  to  become  parties  to  the  original 
action  commenced  by  Rogers.  They  filed  afHdavits  and 
undertakings,  alleging  in  the  former  the  non-residence  of 
Ellis  and  Sturgis,  and  their  complaints  are  as  usual  in  inde- 
pendent suits."  The  court,  after  stating  the  rendition  of  the 
judgment  in  the  orignal  action,  say  : 

"  The  other  creditors,  plaintiffs  here,  took  their  separate 
judgments  against  Sturgis  and  Ellis  by  default  at  the  same 
term,  on  the  23d  of  January,  1856." 

The  court,  on  page  9,  say:  "To  determine  whether  any 
of  the  present  plaintiffs  but  Rogers  can  maintain  a  suit  upon 
the  appeal  bond,  it  is  important  to  enquire  whether  they 
became  parties  to  the  attachment  suit  commenced  by 
Rogers.  This  mupt  be  ascertained  exclusively  by  an  inspec- 
tion of  the  record.  It  can  appear  in  no  other  way.  Those 
persons  might  have  become  parties  to  that  suit  so  as  to  share 
with  Rogers  in  the  judgment  against  the  garnishee  (2  G.  & 
H.  sec.  186,  p.  147),  or  each  of  them  might  have  chosen 
to  commence  an  independent  suit.  Nothing  upon  the  sub- 
ject can  be  legally  inferred  from  the  fact  that  they  filed  their 
complaints  and  took  their  judgments  at  the  same  term  at 
which  the  suit  by  Rogers  was  pending  and  determined, 
for  that  they  might  lawfully  do  without  becoming  parties  to 
his  suit.  'Nor  are  we  aided  by  the  statement  of  the  cierk 
made  in  the  transcript,  after  the  record  in  the  Rogers  case, 
that  'the  following  cases  are  filed  as  claims  under  said 
attachment,*  followed  by  transcripts  of  the  records  of  those 
other  cases.    The  fact  as  to  who  have  become  parties  to  a 
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suit  in  a  court  of  record  cannot  rest  merely  in  the  memory 
of  the  clerk.  The  record  itself  must  disclose  it.  The  judg- 
ment against  the  garnishee,  though  in  favor  of  Rogers  alone, 
but  containing  an  order  for  the  payment  out  of  the  amount 
thereof  of  the  several  sums  'that  are  due  to  the  several 
plaintiffs  in  the  proceedings/  is  the  only  indication  in  the 
entire  record  that  Rogers  was  not  the  sole  party  plaintiff  in 
that  suit.  But  this  alone  is  obviously  insufficient,  for  it  fails 
to  show  who  those  other  parties  were.  And  as  the  whole 
transcript  is  made  part  of  the  answer,  and  it  discloses  no 
party  plaintiff  but  Rogers,  there  is  no  method  of  avoiding 
the  conclusion  that  Rogers  was  legally  the  only  party 
plaintiff  to  the  attachment  suit  against  Sturgis  and  Ellis, 
and  the  only  party  before  us,  therefore,  having  an  interest  in 
the  judgment  against  the  garnishee  in  that  suit." 

We  have  made  an  extended  quotation  from  the  case 
mainly  relied  upon  by  counsel  in  their  brief  for  a  rehear- 
ing, for  the  purpose  of  showing  fully  the  grounds  upon 
which  it  was  based,  and  that  it  is  clearly  distinguishable 
from  the  one  under  examination.  In  that  case,  the  only  evi- 
dence of  a  filing  under  the  original  attachment  proceedings 
was  the  recital  by  the  clerk,  and  that  portion  of  the  judg- 
ment which  provided  for  the  payment  of  the  several  sums 
due  to  the  several  plaintiffs  in  the  proceedings.  The  entry 
made  by  clerk  was  a  nullity,  and  could  not  be  considered  by 
the  court  for  any  purpose.  Keslerv.  Myers,  41  Ind.  543.  The 
judgment  failed  to  show  who  the  other  parties  were.  There 
was,  then,  no  legal  evidence  showing  that  the  plaintiffs  in 
that  action,  other  than  Rogers,  had  become  parties  to  the 
original  attachment  proceedings.  The  court  say  that  the 
question  of  whether  such  persons  had  become  parties  to  the 
original  action  must  be  determined  exclusively  by  the  record. 
This  we  concede  is  right.  The  court,  however,  in  their 
history  of  the  case  say,  that  it  does  not  appear  by  the  record 
that  they  or  any  of  them  became  or  applied  to  become  par- 
ties to  the  original  action  commenced  by  Rogers. 

Let  us  apply  the  principles  decided  in  the  above  case  to 


526  SUPREME  COURT  OF  INDIANA. 

Harlan  v,  Watson  et  al. 


Afterward,  the  defendants  and  garnishee  appeared  to  the 
action  of  Ryan,  without  raising  any  question  affecting  the 
jurisdiction  of  the  court.  The  case  was  appealed  to  this 
court,  but  there  is  no  assignment  of  error  calling  in  question 
the  jurisdiction  of  the  court  below.  Under  the  settled  rules 
of  practice  of  this,  and  we  believe  all  other  appellate  courts, 
the  question  cannot  be  raised  for  the  first  time  upon  a  peti- 
tion for  a  rehearing. 

We  are  entirely  satisfied  with  the  original  opinion  and 
judgment  pronounced  in  this  case.  The  petition  is  over- 
ruled. 

y.  E.  McDonald,  J.  M.  Butler,  and  E.  M.  McDonald,  for 
appellant. 

C,  H.  Burchenal,  %  P.  Siddall,  and  G.  A.  yohnson,  for 
appellees. 


Harlan  v,  Watson  et  al. 

APPEAL  from  the  Tipton  Circuit  Court. 

Pettit,  J. — This  appeal  has  once  before  been  dismissed, 
and  the  transcript,  by  leave,  withdrawn,  refiled,  and  submit- 
ted. It  must  again  be  dismissed  for  the  same  reasons  as 
before.  See  39  Ind.  393.  Since  the  former  dismissal  there 
has  been  no  change  in  the  assignment  of  errors,  nor  has 
notice  been  given  to  the  c^o-parties  of  the  one  appealing,  as 
required  by  2  G.  &  H.  270,  sec.  551.  . 

I     The  appeal  is  dismissed,  at  the  costs  of  the  appellant. 
'     D.  Moss  and  N.  R,  Overman,  for  appellant. 

y,  IV,  Robinson,  y.  Green,  and  D,  Waugh,  for  appellees. 
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Bill  of  Exchange. — ^A.  sued  B.  upon  the  following  instrument : 
"  Mr."  B : 

"  Sir,  Please  pay  to  "  A. "  or  order  the  sum  of  one  hundred  and  nineteen  dol- 
lars on  said  bill  of  ij|^  in.  lumber,  and  oblige  the  firm  of" 
[Signed.]  C.  &  Co. 

« I  accept.'*  [Signed.]  B. 

Hetdf  that  the  instmment  possessed  all  the  characterises  of  a  bill  of  exchange, 
and  the  action  was  by  the  payee  against  the  acceptor. 

Same. — Pleading, — Evidence, — Allegations  and  evidence  of  matters  in  con- 
tradiction of  the  written  instrument  were  inadmissible. 

Same. — Consideration. — ^The  consideration  of  a  bill  of  exchange  may  be 
inquired  into,  or  a  set-off  pleaded,  by  the  drawer  against  the  payee,  by  the 
payee  against  the  indorsee,  and  by  the  acceptor  against  the  drawer.  But  this 
can  not  be  done  as  between  the  payee  and  acceptor. 

Same. — Accommodation  Bill, — It  is  no  defence  or  bar  to  an  action  by  the 
payee  against  the  acceptor  of  a  bill  of  exchange,  that  the  bill  was  known  to 
the  holder  to  be  an  accommodation  bill  between  the  other  parties. 

Same. — Consideration. — An  allegation,  that  the  holder  of  a  bill  of  exchange  did 
not  part  with  any  money  or  property  on  the  faith  of  the  bill,  is  not  a  sufficient 
reason  why  he  should  not  recover  on  it  The  discharge  of  a  pre-existing 
debt  of  the  drawer  is  sufficient. 

APPEAL  from  the  Putnam  Common  Pleas. 

Downey,  J. — Suit  by  McPheeters  against  Spurgin  on  the 
following  instrument : 

"  Greencastle,  Ind.,  Aug.  22d,  1870. 
*'  Mr.  D.  M.  Spurgin : 

'*  Sir,  Please  pay  to  Jesse  McPheeters,  or  order,  the  sum  of 
one  hundred  and  nineteen  dollars  on  said  bill  of  i^  in. 
lumber,  and  oblige  the  firm  of 

"  Geo.  W.  Hinton  &  Co." 
and  the  acceptance  thereof,  as  follows: 

*'  I  accept    D.  M.  Spurgin." 

In  the  complaint,  the  instrument  is  called  an  order,  and  it 
is  alleged  that  the  defendant  fails  and  refuses  to  pay  the 
same,  although  payment  thereof  has  been  demanded  of  him. 

Spurgin  pleaded  that  he  made  the  indorsement  on  the 
order  named  in  the  plaintiff's  complaint^  but  he  avers  that 
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at  the  time  of  making  the  same  the  said  drawers  of  sj^d 
order,  Geo.  W.  Hinton  &  Co.,  were  indebted  to  the  plaintiff 
in  the  sum  of  ^119.44;  that  the  plaintiff  did  liot  part  with 
any  money  or  property  on  the  faith  of  said  order;  and  ^at 
said  firm  was  then,  and  the  individual  members  of  said  firm, 
to  wit,    Richard   H.  Carrington,  George  W.,  Hinton,  and 

McDonald,  then  were,  and  ever  since  have  been, 

and  now  are,  notoriously  insolvent ;  that  at  said'  time  the 
said  firm  of  George  W.  Hinton  &  Co.  had  a  contract  with 
the  defendant  to  saw  and  deliver  to  him  a  bill  of  i  ^  in. 
poplar  lumber,  the  same  to  be  delivered  on  the  cars  on  the 
Indianapolis  and  St.  Louis  Railroad,  in  Greencastle,  in  said 
county,  and  to  be  paid  for  by  defendant  when  30,000  feet 
of  said  lumber  was  so  delivered,  and  not  until  then ;  that 
the  order  was  drawn  with  reference  to  said  contract,  and  no 
other ;  that  plaintiff^  at  the  time,  had  full  knowledge  as  to 
said  contract,  and  that  said  order  had  reference  thereto; 
that  at  the  time  of  defendant's  said  indorsement  on  said 
order,  he  was  not  indebted  to  said  firm  of  Geo.  W.  Hinton 
&  Co.  in  any  sum  of  money,  which  was  well  known  to 
plaintiff;  and  that  at  no  time  since  has  he  been  indebted  to 
said  firm  in  any  sum  of  money ;  that  his  said  acceptance 
was  with  reference  to  said  contract  and  thereunder,  and 
that  the  same  was  a  promise  to  pay  the  plaintiff  the  sum 
of  money  named  therein,  when,  under  said  contract  for  i^ 
in.  poplar  lumber  so  to  be  sawed  and  delivered  by  said  firm 
to  the  defendant,  the  defendant  should  become  indebted 
therefor  to  said  firm  in  said  sum;  that  the  same  was  so 
expressly  understood  and  agreed  at  the  time  ol  said 
indorsement;  and  that  the  plaintiff  received  and  accepted 
said  order  as  aforesaid  with  full  knowledge  that  the- 
defendant  was  not  then  indebted  to  said  firm  of  Geo.  W. 
Hinton  &  Co.;  and  that  defendant  had  contracted  and 
agreed  to  pay  said  sum  of  money  in  said  order  named,  only 
when  said  firm  delivered  to  him  under  said  contract  said 
l^  in.  poplar  lumber,  in  value  to  the  amount  named  in 
said  order;    and  that  plaintiff  received  and  accepted  said 
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order  with  full  knowledge  of  the  terms  of  said  contract  as 
aforesaid  with  reference  to  said  order.  As  to  fifteen  dollars 
paid  on  the  order  by  the  defendant,  he  alleges  that  it  was 
advanced  to  the  plaintiff  at  his  request  as  a  loan  and  accom- 
modation to  him,  and  not  as  a  payment  on  said  order  or  on 
any  indebtedness  to  said  firm.  It  is  alleged  that  said  firm 
of  Geo.  W.  Hinton  &  Co.  failed  and  refused  to  deliver  said 
lumber  or  any  part  of  it  on  said  contract,  after  the  execution 
and  acceptance  of  said  order ;  wherefore,  etc. 

The  plaintiff  demurred  to  this  paragraph  of  the  answer,  oh 
the  ground  that  the  same  did  not  state  facts  sufficient  to 
constitute  a  defence  to  the  action.  The  demurrer  was  sus- 
tained, the  defendant  refused  to  answer  over,  and  thereupon 
there  was  final  judgment  for  the  plaintifl! 

The  ruling  of  the  court  on  the  demurrer  to  the  first  para- 
graph of  the  answer  is  the  only  action  of  the  court  of  which 
complaint  is  made  in  the  assignment  of  errors. 

If  the  action  was  between  Geo.  W.  Hinton  &  Co.  and 
Spurgin,  the  facts  alleged  would  show  a  set-oflf)  or  that  there 
was  no  consideration  for  the  promise,  or  that  the  considera- 
tion for  the  promise  had  failed.  But  the  promise  being  from 
Spurgin  to  McPheeters,  and  the  action  being  upon  that 
promise,  different  considerations  must  govern  in  the  decision 
of  the  question.  The  instrument  which  is  the  foundation  of 
the  action  possesses  all  the  characteristics  of  a  bill  of 
exchange.  The  action  is  by  the  payee  against  the 
acceptor.  Are  the  facts  alleged  a  good  defence  in  such  a 
case?  Some  of  the  allegations  of  the  answer  seem  to  us  to 
set  up  and  rely  upon  matters  which  are  in  contradiction  of 
the  written  instrument  and  therefore  inadmissible.  Such  is- 
the  allegation  that  the  order  was  accepted  with  reference  to- 
the  contract,  and  that  the  same  was  a  promise  to  pay  the 
plaintiff  said  sum  of  money  when  that  amount  became  due* 
under  the  contract,  and  that  this  "  was  expressly  understood 
and  agreed  at  the  time  of  the  indorsement."  All  such  mat- 
ters  in  the  paragraph  are  wholly  inadmissible  either  iif  the 
Vol.  X1!iI.-.34 
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allegations  or  proofs.  The  consideration  of  a  bill  of 
exchange  may  be  inquired  into  or  a  set-off  pleaded  by  the 
drawer  against  the  payee,  by  the  payee  against  the  indorseei 
and  by  the  acceptor  against  the  drawer.  Story  Bills, 
sec.  187.  But  this  can  not  be  done  as  between  the  payee 
and  the  acceptor.  It  seems  to  us  that  all  that  is  shown  in 
the  answer  in  the  case  under  consideration  is,  that  Spurgin 
accepted  the  order  or  bill  for  the  accommodation  of  the 
drawer,  and  that  this  fact  was  known  to  McPheeters.  It  is 
no  defence  or  bar  that  the  bill  was  known  to  the  holder  to 
be  an  accommodation  bill  between  the  other  parties,  if  he 
takes  it  for  value,  bona  fide ^  before  its  maturity.  Story 
Bills,  sec.  191.  That  the  holder  did  not  part  with  any 
money  or  property  on  the  faith  of  the  bill  is  no  reason  why 
he  shall  not  recover  on  it.  McKnigkt  v.  Ktiisely  25 
Ind.  336.  If  It  was  taken  by  McPheeters  in  discharge 
of  a  pre-existing  debt  of  the  drawers,  that  is  sufficient  to 
protect  him.  The  allegation  of  the  insolvency  of  the  draw- 
ers is  no  reason  why  the  acceptor  should  not  pay.  The 
defence  of  set-of]^  if  that  was  intended  to  be  the  nature  of 
the  defence  set  forth  in  the  answer,  is  not  admissible  as 
between  the  payee  and  acceptor.  We  are  of  the  opinion 
that  the  paragraph  of  the  answer  is  bad,  and  that  the 
demurrer  to  it  was  therefore  properly  sustained. 
The  judgment  is  affirmed,  with  costs. 
.S.  Turman  and  y.  Birch,  for  appellant 
D.  E.  Williamson  and  A,  Daggy,  for  appellee. 


■•♦*■ 


Sumner  et  al.  t/.  Dunkin. 

APPEAL  from  the  Putnam  Circuit  Court. 
WoRDEN,  J. — ^This  was  an  action  by  the  appellants  against 
the  appellee.    Judgment  for  the  defendant  ^ 
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We  find  no  assignment  of  error  upon  the  record  for  the 
appellants.  There  is  a  cross  error  assigned  by  the  appellee, 
but  as  he  has  filed  no  brief,  his  cross  error  is  regarded  as 
stricken  out.     See  Rule  14. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant. 

5.  Clay  pool  and  Z.  P.  Chapin,  for  appellants, 

D.  R.  Eckles  and  C.  C.  Matson^  for  appellee. 


lN51*R17CnoNS  TO  JURY. — If  instructions  given  to  a  juiy,  taken  as  a  whole,  pre* 
sent  the  law  correctly,  the  judgment  will  not  be  reversed,  though  a  single 
instruction,  standing  alone,  might  seem  to  be  incorrect. 

Same. — ^Where  instructions  given  embrace  all  there  is  of  substance  in  instruc- 
*tions  refused,  there  is  no  error  in  such  refusal. 

Same. — An  instructioQ  inapplicable  to  any  evidence  given  should  be  refused. 

APPEAL  from  the  Vermillion  Circuit  Court. 

WoRDEN,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant,  upon  a  promissory  note  executed  by  the  defend- 
ant to  Robert  E.  Stephens  and  William  Frazier,  and  duly 
endorsed  to  the  plaintiflfl 

The  defendant  answered  in  several  paragraphs,  the  sub- 
stance of  the  defence  being  that  the  note  was  given  for  saw- 
ing a  lot  of  lumber,  which  the  payees  had  undertaken  to  do 
under  a  special  contract,  and  that  they  had  failed  to  perform 
their  agreement,  in  not  sawing  the  lumber  in  accordance  with 
the  terms  of  the  contract,  both  as  to  amount  and  the  char- 1 
acter  of  the  work,  and  that  the  note  had  been  procured  by 
the  false  and  fraudulent  representations  of  the  payees  that 
they  had  in  all  respects  performed  the  contract. 

Replication,  first  in  denial,  and,  second,  that  at  the  time 
the  note  was  executed,  the  defendant,  and  Stephens^  and  Fra- 
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zier  made  full  and  complete  settlement  of  all  matters  arising 
out  of  or  connected  with  the  contract  for  sawing  lumber, 
with  full  knowledge  of  all  the  facts  on  the  part  of  the  defend- 
ant ;  that  at  the  settlement  Stephens  and  Frazier  requested 
the  defendant  to  estimate  the  lumber  for  himself,  which  he 
failed  and  refused  to  do,  and  waived  doing;  wherefore,  etc. 
There  is  no  question  niade  in  this  court  on  the  pleadings. 

Trial,  verdict  and  judgment  for  the  plaintifT  The  ques- 
tions relied  upon  for  a  reversal  are  duly  preserved.  We  will 
notice  them  in  the  order  in  which  they  are  presented  in  tbe 
brief  of  appellant. 

The  court  gave  the  following  charge,  among  others,  of  its 
own  motion:  *'5,  If  you  find  from  the  evidence  that  defend- 
ant accepted  the  amount  of  lumber  at  the  figures  stated  by 
Frazier  and  Stephens,  and  gave  his  note  for  the  balance  due 
on  the  sawing,  he  is  bound  by  it,  and  you  should  find  for 
the  plaintiff."  It  is  urged  against  this  charge  that  it  takes 
from  the  consideration  of  the  jury  the  alleged  fraud  in  pro- 
curing the  execution  of  the  note,  and  assumes  that  the 
acceptance  of  the  lumber  and  the  giving  of  the  note  are 
conclusive  against  the  defendant,  however  fraudulently  these 
acts  may  have  been  brought  about.  Standing  alone,  the 
charge  would  seem  to  be  open  to  the  objection  thus 
made.  But  the  court  gave,  of  its  own  motion,  the  following 
charge :  "  7.  If  Eggleston  gave  his  note,  with  full  knowl- 
edge of  all  the  facts,  and  took  the  amount  of  lumber  sawed 
at  Frazier  and  Stephens*  figures,  and  waived  the  right  to 
measure  it  himself,  and  settled  and  gave  his  note,  he  is  bound 
by  the  settlement,  and  you  should  find  for  the  plaintiff." 

And  at  the  instance  of  the  defendant,  the  court  gave  the 
following,  among  other  charges:  "6.  That  if  the  said 
Frazier  and  Stephens,  or  either  of  them,  represented  to  this 
defendant  that  they  had  sawed  for  him  200,000  feet  of  lum- 
ber" (the  amount  specified  in  the  contract),  "  and  it  turned 
out  that  there  was  only  165,000  feet,  and  the  said  defendant 
confided  in  said  representation  and  had  not  the  means  of 
knowing  the  exact  number  of  feet  sawed,  you  will  deduct  the 
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amount  of  damages  the  defendant  has  sustained  by  reason 
of  said  deficit,  whether  the  said  Frazicr  and  Stephens  knew 
said  representations  to  be  true"  (false?)  "  or  not 

"  7.  The  mere  fact  that  Eggleston  accepted  and  gave  his 
note  for  this  lumber  is  no  bar  to  his  recovering  his  damages 
in  this  case. 

"9.  The  defendant,  Eggleston,  was  under  no  obligations 
to  go  and  see  or  measure  the  lumber,  before  he  paid  for  it 
or  gave  his  note ;  he  had  a  right  to  rely  on  the  express  state- 
ment of  Frazier  and  Stephens,  that  they  had  sawed  him 
200,000  feet  of  good  lumber,  such  as  the  contract  called  fof, 
and  if  their  statements  proved  to  be  untrue,  and  there  was 
not  the  amount  of  lumber  called  for,  nor  of  the  quality 
called  for,  and  the  defendant  was  misled  by  the  representa- 
tion to  his  damage,  he  is  entitled  to  have  the  damages 
deducted  from  this  note." 

These  charges,  taken  all  together,  leave  nothing  of  which 
the  appellant  can  complain.  The  appellant  also  objects  that 
the  charge  was  outside  of  the  issues  and  not  applicable  to 
the  evidence.    There  is  nothing  in  these  objections. 

The  next  point  made  is,  that  the  damages  were  excessive. 
We  will  pass  this  until  we  shall  have  considered  the  other 
questions  in  the  cause. 

The  third  point  is,  that  the  court  erred  in  giving^  of  its 
own  motion,  charge  number  seven  above  set  out.  It  is  con- 
ceded by  the  appellant  that  the  charge  is  correct  as  an 
abstract  proposition,  but  it  is  insisted  that  it  was  inapplicable 
to  the  case  made. 

There  is,  in  our  opinion,  no  foundation  for  this  objec- 
tion. 

The  fourth  and  fifth  points  are,  that  the  court  erred  in 
refusing  to  give  charges  numbered  eight  and  fourteen,  as 
asked  for  by  the  defendant.    They  are  as  follow : 

"  8.  To  hold  that  accepting  and  giving  his  note  for  the 
lumber,  when  it  was  open  to  the  examination  of  both  parties, 
on  delivery,  shall  bar  the  defendant  frdfei  recovering,  when 
that  acceptance  and  giving  the  note  were  procured  by  the 
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fraudulent  artifice  of  the  assigaors,  Frazier  and  Stephens, 
which  put  the  receiver  off  his  guard  and  induced  him  to^ 
believe  that  the  different  piles  of  lumber  contained  so  many 
feet,  and  that  it  was  sound  lumber,  would  be  to  set  at  defi- 
ance every  principle  of  reason  and  justice. 

"  14.  If  the  jury  believe  from  the  evidence  that  Eggleston 
refused  to  accept  the  lumber^  when  the  sawing  was  com- 
pleted, and  did  not  accept  the  same  until  the  25th  day  of 
December,  1870,  the  lumber,  from  the  time  it  was  so  sawed 
until  it  was  accepted  by  Eggleston,  was  in  the  care  and  at 
the  risk  of  Frazier  and  Stephens,  and  if  any  lumber  was 
taken  away  by  any  one  during  the  time  between  the  24th 
day  of  August  and  the  2Sth  day  of  December  following, 
Eggleston  will  not  be  responsible  for  that/' 

The  appellant  says  of  the  eighth  charge  thus  asked  and 
refused,  that  "it  is  rather  on  the  Utopian  style,  yet  it 
undoubtedly  expresses  the  law  in  a  clear  and  forcible  man- 
ner," and  he  adds  that  "  it  is  almost  an  exact  copy  of  the 
decision  of  this  court  in  the  case  of  McAroy  v.  Wright^  25 
Ind.  22." 

In  addition  to  the  ninth  charge  given  at  the  instance  of  the 
defendant,  above  set  out,  we  here  copy  the  eleventli,  which 
was  also  given.  "  If  the  jury  believe  from  the  evidence  that 
the  said  Frazier  and  Stephens,  or  either  of  them,  made  rep 
resentations  to  the  defendant,  Eggleston,  that  were  in  fact 
false,  whether  either  of  them  knew  that  said  representations 
were  false  or  not,  but  on  the  contrary  believed  them  to  be 
true,  and  the  said  Eggleston  was  misled  by  said  representa- 
tions to  his  damage,  this  would  be  a  fraud  on  the  said  Eggle- 
ston that  he  could  set  up  by  way  of  counter-claim  to  this 
note/' 

Taking  the  charges  given  together,  they  embraced  quite 
all  there  is  of  substance  in  the  eighth  refused,  unless  ihe 
words  "fraudulent  artifice,'^  as  used  in  the  charge,  mean 
something  more  than  fraudulent  representations ;  but  there 
is  no  pretence  of  afty  otlier  kind  of  fraud. 

The  fourteenth  ch^ge  refused  was  perhaps  designed  to 
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raise  a  question  of  some  importance.  The  defendant,  it 
seems,  made  an  indorsement  on  the  contract  for  the  sawing, 
as  follows:  " Finished  sawing  August  24th,  1870."  The 
question  sought  to  be  raised  is,  whether  the  lumber,  after 
being  sawed  and  before  being  accepted  by  Eggleston,  was 
at  his  risk,  or  at  the  risk  of  Prazier  and  Stephens. 

The  contract  was,  that  Frazier  and  Stephens  were  to  place 
their  mill  upon  the  land  of  the  defendant^  and  on  his  land 
cut  the  timber  and  saw  it  into  lumber.  We  decline  to  pass 
upon  this  question,  because  it  does  not  arise  in  the  record.^ 
The  charge  was  properly  refused,  because  it  was  wholly 
inapplicable  to  any  evidence  oilered  on  the  trial.  There  was 
no  proof  oflered  to  show  that  any  of  the  lumber  was  taken 
away  by  any  one  except  the  defendant  or  persons  author- 
ized by  him,  or  that  he  did  not  get  all  the  lumber  that 
was  sawed  by  Frazier  and  Stephens  under  the  contract. 

There  is  no  error  in  the  record,  unless  it  be  that  a  new 
trial  should  have  been  granted  because  of  excessive  dama- 
ges. 

It  is  claimed  by  the  appellant,  and  admitted  by  counsel 
lEbr  appellee,  that  the  verdict  and  judgment  are  for  the  sum 
of  seven  dollars  and  sixty-one  cents  more  than  the  amount 
due  on  the  note  for  principal  and  interest ;  an  error  probably 
in  the  computation  of  the  interest  The  appellee,  however^ 
ofiers  to  remit  the  excess.  The  remission  may  be  entered, 
and  the  judgment  below  is  affirmed  for  the  residue,  with  ten 
per  cent,  damages,  at  the  costs  of  the  appellant. 

IV.  EgglesUm^  for  appellant 

B.  E.  Rhoads  and  M.  G.  RhoadSj  for  appellee. 
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138  ^1  Holding,  Adm'r,  v.  Smith. 

Supreme  Court. — Preiumptim  in  Faoor  of  Judgment. — ^The  Supreme  Cooit 

will  presume,  in  favor  of  a  judgment  for  the  defendant,  that  an  answer  not  on 

^     file,  to  which  there  is  no  demurrer  in  the  transcript,  contained  a  good  defence. 

Kew  Trial. — Motion, — Instruction  to  Jury, — A  motion  for  a  new  trial,  because 
of  erroneous  instruction  to  the  jury,  must  point  out  in  what  particular  the  cooit 
has  misdirected  the  jury. 

Same. — Exndenee, — A  motion  for  a  new  trial  on  account  of  the  admission  of 
improper  evidence  must  indicate  what  evidence  has  been  improperly  admit- 
ted. 

APPEAL  from  the  Shelby  Common  Pleas. 

Pettit,  J. — ^This  was  a  suit  by  the  appellant  against  the 
appellee,  to  recover  for  the  use  and  occupation  of  certain 
real  estate.  The  deceased,  of  whom  the  plaintiff  was  admin- 
istrator, was  the  mother  of  the  defendant  The  answer  on 
which  the  trial  was  had  was,  ist.  General  denial.  2d.  Pay- 
ment. 3d.  Set-off  for  taxes  paid,  improvements  made,  tak- 
ing care  of,  boarding,  clothing,  nursing,  and  paying  physi- 
cian's bills,  etc.,  for  the  deceased,  his  mother. 

The  clerk  says  that  the  first  paragraph  of  the  answer  is 
not  on  file,  and  is  not,  therefore,  found  in  the  record.  The 
clerk  says  that  a  demurrer  was  filed  to  it,  but  for  what  cause 
we  do  not  know,  as  the  demurrer  is  not  in  the  transcript, 
and  we  will  therefore  presume  that  the  first  paragraph  of 
the  answer  was  a  good  defence  to  the  action.  The  judgment 
cannot,  therefore,  be  reversed;  but  we  will  go  further,  as  we 
think  there  is  no  merit  in  this  appeal.  It  is  said  that  a 
motion  to  strike  out  certain  paragraphs  of  the  answer  was 
made  and  sustained,  but  this  motion  is  not  in  the  record ; 
and  it  is  further  said  that  this  ruling  was  excepted  to,  and  a 
bill  of  exceptions  filed,  but  no  such  bill  is  in  the  transcript. 
If  it  were  necessary  for  the  determination  as  to  whether  the 
judgment  should  be  reversed  or  affirmed,  we  should  hold 
that  all  these  paragraphs  of  the  answer  are  in  the  record, 
but  it  is  not  The  clerk  says  there  was  a  motion  to  dismiss 
the  case,  and  a  bill  of  exceptions  filed  for  overruling  the 
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motion,  but  neither  the  motion  nor  bill  of  exceptions  is  in  the 
record. 

.  There  was  a  trial  by  jury  and  verdict  for  the  defendant 
(appellee),  motion  for  a  new  trial,  for  the  causes,  "  ist.  Said 
verdict  is  contrary  to  law.  2d.  Said  verdict  is  not  supported 
by  sufficie^jt  evidence.  3d.  There  was  a  misdirection  of  the 
court,  as  to  the  law,  to  the  jury  by  the  court  in  this  cause, 
and  excepted  to  at  the  time.  4th.  For  the  introduction  of 
improper  evidence  to  the  jury,  and  objected  to  at  the  time." 

The  only  legal  or  proper  assignment  of  error  is  the  over- 
ruling of  the  motion  for  a  new  trial. 

As  to  the  first  and  second  causes  for  a  new  trial,  we  have 
only  to  say,  that  we  know  of  no  law  contravened  by  it,  and 
that  the  evidence  not  only  justified,  but  absolutely  required 
it  As  to  the  third  and  fourth,  we  hold,  as  this  court  has 
done  in  numerous  cases,  published  and  unpublished,  that 
they  are  not  sufficient  causes  for  a  new  trial,  because  the  one 
does  not  point  out  in  what  particular  the  court  misdirected 
the  jury,  and  in  the  other,  what  evidence  was  impropefly 
introduce^  to  the  jury  and  objected  to  at  the  time. 

We  shall  not  re-write  the  often  repeated  reasons  for  this 
ruling. 

The  judgment  is  clearly  right,  and  is  affirmed,  at  the  costs 
of  the  appellant 

C.  Wriglit,  A.  Major,  and  5.  Major,  for  appellant. 


Farman  v.  Ratcuff  et  al. 

I 

Practice. — Appeal, — Superior  Court, — Assignment  of  Error » — On  appeal  from 
the  Superior  G>nit  to  the  Sapremc  Court,  the  error  should  be  assigned  upon 
the  action  of  the  court  in  general  term. 

APPEAL  from  the  Marion  Superior  Court. 

Downey,  J.— ^This  was  an  action  by  the  appellant  against 
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the  appellees.  After  issues  formed  there  was  a  trial  by  the 
court,  finding  for  the  defendants,  motion  for  a  new  trial  over- 
ruled, and  judgment  for  the  defendants.  An  appeal  was 
taken  from  the  special  to  the  general  term,  where  it  was 
assigned  that  certain  errors  had  been  committed  by  the 
court  in  special  term.  The  court  in  general  term  affirmed 
the  judgment  of  the  special  term.  From  this  judgment  of 
affirmance  the  present  appeal  is  taken,  and  it  is  now  assigned 
as  error,  that  "the  court  erred  in  overruling  the  plaintiff's 
motion  for  a  new  trial."  According  to  the  opinion  of  this 
court,  in  Wesley  v.  MUford^  41  Ind.  413,  this  assignment 
presents  no  question  for  the  decisioq  of  this  court  The 
trial  took  place  in  special  term,  and  the  motion  for  a  new 
trial  was  then  made  and  overruled.  Appeals  from  the 
superior  court  to  this  court  can  only  be  taken  from  the  judg- 
ment of  that  court  in  general  term,  and  the  errors  must  be 
assigned  upon  the  action  of  the  general  term.  See,  also, 
Carney  v.  Street^  41  Ind.  396. 

The  judgment  is  affirmed,  with  costs. 

y.  S.  Harvey^  for  appellant. 

A.  T.  Beck  and  B.  H.  Cale^  for  appellees. 


Herod  et  al.  e^.  The  Duck  Pond  Ditching  Association. 

APPEAL  from  the  Hendricks  Common  Pleas. 

OsBORN,  C.  J. — ^This  case  is  in  all  respects  similar  to  DcHh 
son  V.  The  Duck  Pond  Ditching  Association,  ante^  p.  312. 
Under  the  ruling  in  that  case,  the  judgment  of  the  court 
below  is  affirmed. 

The  judgment  of  the  said  Hendricks  Common  Pleas  is 
affirmed,  with  costs. 

C.  C.  Nave  and  C*  A,  Nave^  for  appellants, 

£•  M.  Campbell,  for  appellee. 
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The  Indianapous,  Cincinnati,  and  Lafayette  Railroad 

Company  v.  Bonnell. 

• 

Railroad. — Injury  fo  Animals, — Fencing, — In  an  action,  under  the  statute, 
against  a  raihroad  company  to  recover  the  value  of  a  cow  killed  by  a  loco- 
motive, it  appeared  in  evidence  that  the  animal  was  struck  at  a  place  on  the 
railroad  forty-three  feet  from  the  center  of' a  public  turnpike,  which  was 
l^^y  sixty-six  feet  wide,  said  place  not  being  fenced  in,  but  being  in  an 
open  space  between  a  cattle-guard  and  the  crossing  of  the  railroad  and  turn- 
pike. 

Ifeld,  that  the  railroad  company  was  liable  under  the  statute,  the  railroad  not 
being  fenced  according  to  law. 

APPEAL  from  the  Boone  Common  Pleas. 

BusKiRK,  J. — ^This  was  an  action  by  the  appellee,  under 
the  statute,  against  the  appellant,  to  recover  the  value  of  a 
cow  which  was  killed  by  the  locomotive  and  cars  of  appel- 
lant, at  a  point  where  the  road  might  have  been,  but  was 
not,  securely  fenced. 

There  was  issue,  trial  by  jury,  and  verdict  for  plaintiff. 
A  motion  for  a  new  trial  was  overruled,  and  judgment  was 
rendered  on  the  verdict 

The  error  assigned  is  the  overruling  of  the  motion  for  a 
new  trial.  The  evidence  is  in  the  record.  The  killing  of 
the  cow  is  conceded,  and  her  value  is  admitted.  The  only 
controverted  question  of  fact  is  as  to  where  the  cow  was  when 
she  was  struck  by  the  engine.  It  was  claimed  below  and  is 
claimed  here,  that  she  was  struck  on  the  crossing  of  the 
railroad  and  Indianapolis  turnpike  road.  The  appellee 
insisted  that  she  was  struck  in  an  open  space  between  the 
gravel  road  and  cattle-guards.  Four  witnesses  testified 
from  certain  marks,  signs,  tracks,  and  indications,  which 
they  gave  to  the  jury,  that,  in  their  opinion,  the  cow  was 
struck  outside  of  the  turnpike  road;  while  one  witness,  who 
was  present  and  saw  the  engine  strike  the  cow^  testified  that 
she  was  caught  within  five  or  six  feet  of  the  center  of  the 
travelled  track  of  the  pike,  right;  at  the  crossing  of  the  rail- 
road. 


S40  SUPREME  COURT  OF  INDIANA. 


The  Indianapolis,  Cincinnati,  and  Lafayette  R.  R.  Co.  v.  BoonelL 

We  are  very  strongly  impressed  with  the  belief  that  the 
jury  were  far  more  competent  to  place  the  proper  estimate 
upon  the  "  marks,  signs,  tracks,  and  indications  *'  detailed 
by  the  witnesses  than  we  are.  The  jury  evidently  permitted 
f  them  to  outweigh  the  positive  testimony  of  the  one  witness 
who  testified  positively  to  the  facts. 

Besides,  conceding  l^at  the  cow  was  struck  at  the  point 
claimed  by  appellant,  we  are  unable  to  see  how  that  would 
relieve  the  railroad  company  from  liability.  It  was  shown 
by  the  evidence  that  the  railroad  runs  from  the  north-west 
to  the  south-east,  and  the  state  road,  or  Indianapolis  pike, 
runs  generally  in  the  same  course,  but  more  in  a  nortli  and 
south  direction,  so  that  the  dirt  or  pike  road  crosses  the 
railroad  from  the  north  a  little  east  of  south ;  that  the  dirt 
or  pike  road  was  legally  sixty-six  feet  wide,  while  the  space 
between  the  cattle-guards  was  one  hundred  and  seventy  feet; 
and  that  there  was  an  open  space  south  of  the  crossing 
where  there  is  no  fence,  and  one  north  and  east  of  the  pike 
road  formerly  worked  as  a  gravel  pit  One  witness  testified, 
that  "  the  sign  "  indicated  that  the  train  was  going  east  at 
the  time  the  cow  was  struck ;  and  that  there  were  •'  tracks  " 
showing  that  she  had  left  the  pike  in  going  south  toward 
the  railroad  until  she  had  gotten  within  about  forty  feet  of 
the  railroad,  and  there  left  the  pike  east  on  open  space 
north  of  the  railroad  and  entered  on  the  railroad  about  forty- 
three  feet  from  center  of  gravel  bed  where  the  pike  crosses 
the  railroad. 

We  do  not  think  that  a  railroad  can  be  regarded  as 
securely  fenced  where  the  cattle-guards  are  placed  so  far 
apart  as  to  leave  an  open  space  on  both  sides.  Such  cattle- 
guards  could  be  of  little  use.  See  The  yeffersonville^  etc,^ 
Railroad  Co,  v.  Morgan^   38  Ind.  190. 

We  can  not  disturb  the  judgment. 

The  judgment  below  is  affirmed,  with  costs. 

A.  y.  Boone  ana  R.  W.  Harrison,  for  appellant 

0.  S.  Hamilton^  for  appellee. 
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The  State  v.  Leunig. 

Jury. — Discharge  o/.-^MUconduct, — Jeopardy, — A  jury,  which  had  been 
impanelled  and  sworn  to  try  an  indictment  for  murder,  having  heard  the  evi- 
dence and  having  retired  in  charge  of  a  bailiff  to  deliberate  upon  their  verdict, 
and  having  returned  into  court,  it  was  shown  to  the  court  that  during  the 
adjournment  of  the  court  and  after  the  commencement  of  the  trial,  the 
bailiff,  in  disobedience  of  the  order  of  the  court,  instead  of  taking  the  jury  to 
a  room,  took  them  into  the  public  square,  and  left  them,  and  went  to  the 
saloon  of  the  defendant,  who  was  out  on  bail^  and  there  procured  from  his 
barkeeper  a  can  of  beer,  and  gave  it  to  the  jury,  who  drank  it,  and  that 
the  bailiff  so  gare  them  said  beer  without  the  knowledge  or  consent  of  the 
court*  Thereupon  the  court,  over  the  defendant's  objection,  discharged  the 
jury. 

Held^  that  the  discharge  of  the  jury  was  not  necessary. 

Held  J  also,  that  having  so  discharged  the  jury,  there  was  no  error  in  then  dis- 
charging the  defendant. 

APPEAL  from  the  Vanderburg  Criminal  Circuit  Court. 

OsBORN,  C>  J. — ^The  only  question  in  this  case  is  the  correct- 
ness of  the  ruling  of  the  court  in  discharging  the  appellee. 
He  was  indicted  for  murder.  After  a  plea  of  not  guilty,  a 
jury  was  impanelled  and  sworn  to  try  the  issue.  The 
record  then  recites :  "  and  after  hearing  the  evidence,  the 
jury  were  placed  in  the  custody  of  two  bailiffs,  duly  sworn 
and  instructed  by  the  court  to  be  by  them  kept  and  placed 
in  one  or  more  rooms  for  lodging,  and  not  to  be  permitted 
to  communicate  with  other  parties,  and  return  into  court 
to-morrow  morning  at  eight  o'clock."  The  record  further 
shows  that  on  the  next  day  the  parties  and  jury  appeared, 
"  and  it  appearing  to  the  satisfaction  of  the  court  by  due 
proof,  that  during  the  adjournment  of  the  court,  since  the 
commencement  of  this  trial  of  this  cause,  the  bailiff  having 
charge  of  the  jury,  in  disobedience  of  the  order  of  the 
court,  instead  of  taking  said  jury  to  a  room,  took  them  into 
the  public  square  and  left  them  and  went  to  the  grocery  or 
saloon  of  the  defendant,  who  was  out  on  bail,  and  there 
procured  from  his  barkeeper  a  can  or  pitcher  of  beer  and 
gave  it  to  the  jury,  who  drank  it,  and  that  said  bailiff  of  said 
jury  did,  without  the  knowledge  or  consent  of  said  courts 
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give  to  said  juiy,  daring  the  adjournment  of  said  court,  said 
beer  to  be  by  them  drunk.  It  is  therefore  considered  and 
ordered  that  it  is  necessary  for  the  ends  of  justice  that  said 
jury  be  discbai^ed  from  the  further  hearing  or  trial  of  said 
cause."  The  order  was  made  over  the  objection  of  the 
appellee.  Afterward  the  appellee  was  discharged  from 
further  prosecution  on  the  ground  that  he  had  been  in 
jeopardy. 

The  State  seeks  to  reverse  the  judgment  on  the  ground 
that  the  judge  discharging  the  jury  was  the  exclusive  judge 
of  the  necessity,  and  that  the  court  had  authority  to  dis- 
charge them  whenever  in  the  opinion  of  the  judge  the  ends 
of  justice  would  otherwise  be  defeated. 

There  is  some  conflict  in  the  decisions  of  courts  as  to  when 
the  discharge  of  a  jury  will  entitle  a  defendant  to  a  discharge 
on  the  ground  of  jeopardy.  In  The  State  v.  Nelson,  26 
Ind.  366,  it  was  held  that  after  the  discharge  of  a  jury, 
because  of  their  inability  to  agree  upon  a  verdict,  the 
defendant  had  not  been  in  jeopardy.  That  case  held  that 
the  court  should  judge  whether  the  jury  could  conscien- 
tiously agree  upon  a  verdict.  If  it  appeared  plain  to  the 
court  that  they  could  not,  their  discharge  would  not  operate 
as  an  acquittal  of  the  defendant.  In  some  of  the  prior 
cases  it  had  been  intimated,  if  not  held,  that  the  necessi^ 
which  produced  the  discharge  of  the  jury  must  be  a  physi- 
cal one.  In  that  case  it  was  said,  that  it  did  not  follow  that 
the  defendant  might  not  avail  himself  of  any  abuse  of  dis- 
cretion by  the  judge  in  discharging  the  jury  without  cause; 
that  the  circumstances  might  be  made  a  matter  of  record, 
and  unless  a  proper  case  should  be  shown  to  justify  the 
action  of  the  court,  the  discharge  would  be  equivalent  to 
a  verdict  in  favor  of  the  defendant.  The  jury  had'  been  out 
seventy-two  hours,  and  the  court  held  it  not  an  abuse  of 
discretion  to  discharge  them. 

The  mere  ruling  or  finding  of  the  court  that  the  ends  of 
justice  require  the  discharge  of  a  jury  will  not,  of  itself,  be 
sufficient  to  establish  a  necessity  for  their  discharge,  espe- 
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cially  when  the  facts  in  the  record  show  that  no  such 
necessity  existed.  The  judge  might  find  that  the  ends  of 
justice  required  the  discharge  of  the  jury  and  a  continuance 
of  the  cause,  in  order  that  absent  witnesses  might  be  pro- 
cured, or  for  any  other  cause,  when,  in  fact,  there  was  no 
necessity  for  it. 

We  do  not  think  it  necessary  in  this  case  to  reopen  or 
discuss  the  question  as  to  when  and  under  what  circum- 
stances a  jury  may  be  discharged  without  its  being  equiva- 
lent to  a  verdict  of  not  guilty.  We  are  satisfied  that  in  the 
case  at  bar  there  was  no  necessity  for  discharging  them,  and 
that  the  court  conmiitted  no  error  in  ordering  the  dischai^e 
of  the  appellee. 

The  judgment  is  affirmed. 

y.  C.  Denny,  Attorney  General,  W.  P.  Hargrme^  J.  & 
H.  C.  PiUher,  and  %  H.  Laird,  for  the  State. 

W.  R  Parrett,  Z.  Wood,  E.  M.  Spencer,  and  W.  Louden, 
for  appellee. 
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APPEAL  from  the  Lawrence  Circuit  Court. 

Pettit,  J. — ^The  papers  purporting  t6  be  a  transcript  have 
not  the  seal  of  the  court  below  to  them,  and  we  can  not, 
therefore,  act  upon  them,  in  the  case  they  attempt  to  present 
to  us. 

One  court  cannot  speak  officially  to  any  other  court, 
otherwise  thanl>y  its  seal. 

The  appeal  is  dismissed,  with  costs. 

A.  B.  Carlton  and  y.  H.  Swaar,  for  appellants. 

/^  Wilson  and  A.  C.  Ports,  for  appellee. 
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Miller  v.  The  State. 

Practice. — Crimmal  Law, — Continuance, — Afidiont, — DUigtuce, — ^A  person 
was  indicted  in  June,  and  an  application  was  made  in  September  of  tbe 
next  year  for  a  continuance  of  the  case  on  the  ground  that  a  material  witaesi 
was  absent,  and  the  statement  in  the  defendant's  affidavit  as  to  the  residence 
of  the  witness  and  the  diligence  used  to  obtain  his  testimony  was  as  fol- 
lows :  **  That  he  believes  the  sud  witness  resides  in  Miami  county,  Indiana; 
that  he  caused  a  subpoena  to  be  issued  and  placed  in  the  hands  of  a  special 
messenger,  who,  under  the  order  of  this  court,  made  an  effiait  to  serve  the  sum- 
mons, but  said  summons  has  been  returned  not  found ;"  it  not  being  stated 
when  the  subpoena  was  issued,  and  it  not  appearing  when  the  defendant  was 
arrested. 

Hdd^  that  the  affidavit  was  not  sufficient  to  entitle  the  defendant  to  a  contino- 
ance. 

APPEAL  from  the  Grant  Circuit  Court 

OsBORN,  C.  J. — ^The  appellant  was  indicted  for  grand 
larceny,  tried  by  a  jury,  and  convicted,  and,  over  a  motion  for 
a  new  trial,  sentenced  to  be  imprisoned  in  the  state  prison  for 
three  years,  to  pay  a  fine  of  five  dollars,  and  be  disfranchised 
for  five  years. 

The  only  ground  for  a  new  trial  was  the  refusal  of  the 
court  to  grant  a  continuance  on  his  motion  and  affidavit, 
and  the  only  error  assigned  is  in  overruling  the  motion  for 
a  new  trial. 

The  continuance  was  asked  on  account  of  the  absence  of 
a  witness.  The  facts,  which  the  appellant  in  his  affidavit 
stated  the  absent  witness  would  testify  to,  were  material, 
and  tended  to  show  his  innocence  of  the  crime  charged 
against  him  in  the  indictment.  The  question,  we  think,  is, 
whether  he  showed  sufficient  diligence  to  ascertain  the  resi- 
dence of  the  witness  and  to  obtain  his  testimony. 

The  indictment  was  found  by  the  grand  jury  in  June, 
1872.  It  is  not  stated  in  the  affidavit,  nor  does  it  otherwise 
appear  when  he  was  arrested.  The  affidavit  for  continuance 
was  made  on  the  17th  of  September,  1873.  The  statement 
as  to  the  residence  of  the  witness  and  the  diligence  used  to 
obtain  his  testimony  is  as  follows :  "  That  he  believes  the 
said  witness  resides  in  Miami  county,  Indiana;   that  he 


MAY  TERM,  1873.  545 

Miller  v.  The  State. 

caused  a  subpoena  to  be  issued  and  placed  in  the  hands  of 
a  special  messenger,  who  under  the  order  of  this  court 
made  an  efibrt  to  serve  the  summons,  but  said  summons 
has  been  returned  not  found."  That  is  not  sufficient.  It  is 
not  stated  when  the  subpoena  was  issued.  The  residence 
of  the  witness  may  have  been  known  to  the  appellant  all 
the  time,  and  the  issuing  of  the  subpoena  negligently  post- 
poned until  the  day  before  the  cause  was  called  for  trial,  and 
the  failure  of  the  officer  to  find  the  witness  caused  hy  his 
temporary  absence,  or  for  the  want  of  reasonable  time  to 
make  search  for  him.  Although  the  provisions  of  the  civil 
code  do  not  necessarily  govern  in  criminal  practice,  it  has 
been  held  that  it  is  reasonable  to  consult  them  in  the 
absence  of  special  provisions  in  the  criminal  code,  in  estab- 
lishing rules,  as  the  court  must,  in  relation  to  procedure  in 
criminal  cases.  Wheeler  \.  Tfie  State,  8  Ind.  113;  McLaugh- 
lin V.  The  State,  8  Ind.  28  k 

We  think  that  when  a  defendant  in  a  criminal  case  asks  a 
continuance  on  account  of  an  absent  witness,  reasonable 
diligence  to  obtain  the  witness,  or  an  excuse  therefor,  must 
be  shown,  or  the  application  should  be  refused.  The  fact 
that  a  subpoena  was  issued  and  placed  in  the  hands  of  an 
officer  for  service,  without  showing  when  it  was  done,  does- 
not  show  reasonable  diligence.  The  party  delays  at  his 
peril. 

The  judgment  of  the  said  Grant  Circuit  Court  is  affirmed,^ 
with  costs. 

A.  Steele  and  R*  T.  St.  yohn,  for  appellant. 

%  C.  Denny,  Attorney  General,  for  the  State. 
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James  v.  McConnell. 

Practice. — Bill  of  Exceptions. — Time  of  Filing. — Where  time  is  giren  witfam 
which  to  file  a  bill  of  exceptions,  and  it  does  not  appear  that  a  paper  puipoit- 
ing  to  be  a  bill  of  exceptions  was  filed  within  the  timey  it  will  not  be  regaided 
as  in  the  record. 

APPEAL  from  the  Clay  Common  Pleas. 

Downey,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant,  who  is  a  physician,  for  malpractice  in  his  pro- 
fession. She  alleges  that  sh^  was  sick,  that  she  employed 
the  defendant  to  treat  her,  for  a  compensation  to  be  paid, 
and  that  from  his  unskilful  and  negligent  treatment  of  her 
she  became  salivated,  resulting  in  great  and  permanent 
injury  to  her.  After  issues  formed,  there  was  a  trial  by  jury, 
and  a  verdict  for  the  plaintiff.  A  motion  for  a  new  trial  was 
made  by  the  defendant,  which  was  overruled,  he  excepted, 
and  final  judgment  was  rendered  against  him.  Sixty  days 
were  given  him  in  which  to  file  bills  of  exceptions.  There 
are  four  bills  of  exceptions  in  the  record.  But  it  does  not 
appear  that  any  of  them  were  filed  within  the  time  limited. 
They  can  not,  therefore,  be  regarded  as  properly  in  the 
record.     The  Louisville,  etc.,  Railroad  Co,  v.  Lafland^  38  Ind. 

55. 

The  questions  argued  are  as  to  the  sufficiency  of  the  evi- 
dence, as  to  instructions  given,  and  as  to  others  refused. 
The  questions  are  none  of  them  so  presented  by  the  record 
as  to  enable  us  to  decide  them. 

The  judgment  is  affirmed,  with  costs. 

A.  T.  Rose  and  %  %  Stephenson,  for  appellant 

W.  W.  Carter  and  S.  D.  Coffey,  for  appellee. 
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Statutes. —  Validity* — An  act  of  the  legislature,  duly  passed  aad  approved  by 
the  Goveznor,  is  not  to  be  declared  invalid,  unless  it  be  clearly,  palpably,  and 
plainly  in  conflict  with  the  constitution. 

Constitutional  Law. — Liquor  Law. — The  act  of  February  27th,  1873,  to 
regulate  the  sale  of  intoxicating  liquors  (Acts  1873,  p.  151),  does  not  violate 
the  provisions  of  section  one  of  article  four  of  the  constitution,  by  commit- 
ting legislative  power  to  the  people. 

Same. — Neither  does  said  act  violate  the  provisions  of  the  constitution  by 
vesting  administrative  power  in  the  people. 

Same. — Nor  does  it  violate  the  provisions  of  the  constitution  prohibiting  the 
enactment  of  laws  local  in  their  nature. ' 

Same. — Uniform  Operation  of  Laws, — The  constitution  does  not  require  that 
the  operation  of  laws  throughout  the  State  shall  be  uniform,  in  any  other 
sense  than  that  their  operation  shall  be  the  same  in  all  parts  of  the  State,  under 
the  same  circumstances  and  conditions. 
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APPEAL  from  the  Marion  Criminal  Court 
Downey,  J. — ^This  is  an  indictment  against  the  appellant, 
in  which  he  is  charged  with  selling  intoxicating  liquor,  and 
suffering  the  same  to  be  drunk  in  the  building  and  upon  the 
premises  where  the  same  was  sold,  without  a  permit,  in  vio- 
lation of  the  act  of  February  27th,  1873,  entitled  "  an  act  to 
regulate  the  sale  of  intoxicating  liquors,  to  provide  against 
evils  resulting  from  any  sale  thereof,  to  furnish  remedies  for 
damages  suffered  by  any  person  in  consequence  of  such  sale, 
prescribing  penalties,  to  repeal  all  laws  contravening  the  pro- 
visions Qf  this  act,  and  declaring  an  emergency."  Acts 
1873,  p.  \l\,ets€q. 

The  defendant  moved  the  court  to  quash  the  indictment, 
2md  his  motion  was  overruled.  He  then  upon  arraignment 
pleaded  not  guilty,  and  the  issue  having  been  tried  by  the 
court,  without  a  jury,  he  was  found  guilty,  and  a  fine  of  ten  \ 
dollars  assessed  against  him.  Motions  made  by  him  for  a 
new  trial,  and  in  arrest  of  judgment,  were  overruled,  and  final 
judgment  was  rendered  againt  him.  Exceptions  were  duly 
taken  by  him  to  the  several  rulings  of  the  court,  and  he  has 
here  assigned  these  rulings  as  errors.    The  avowed  object 
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of  the  appeal  is  to  obtain  the  judgment  of  this  court  upon 
the  constitutionality  of  the  act  on  which  the  indictment  is 
founded.  It  is  not  denied  by  counsel  for  the  appellant  that 
the  facts  alleged  in  the  indictment  were  fully  proved  by  the 
evidence  on  the  trial  of  the  cause,  and  counsel  for  the  State 
concede  that  the  record  is  such  as  fairly  presents  to  this 
court  the  questions^  a  decision  of  which  is  desired.  The 
questions  involved  have  been  argued,  both  orally  and  in 
printed  briefs,  by  the  distinguished  counsel  engaged  in  the 
cause.  The  objections  made  by  counsel  for  the  appellant 
do  not  extend  to  the  whole  act,  but  are  confined  to  certain 
features  or  p^rts  of  it.  In  the  language  of  their  brief,  "  the 
only  portions  of  the  act  that  are  necessarily  brought  to  the 
attention  of  the  court  by  this  record  are  those  prohibiting 
such  sales  without  a  permit  and  those  relating  to  the  grant- 
ing of  permits." 

Having  bestowed  upon  the  questions  presented  the  con- 
sideration which  their  magnitude  and  importance  demand,  we 
proceed  to  state  our  conclusions  with  some  of  the  reasons 
which  have  led  us  to  such  conclusions. 

The  law  in  question  is,  in  many  essential  particulars,  very 
different  from  any  other  law  on  the  subject,  which  has  here- 
tofore been  in  force  in  the  State.  It  contains  many  impor- 
tant provisions  which  have  not  before  been  found  in  any  law 
in  this  State  on  that  subject.  For  this  reason,  and  in  order 
that  our  decision  and  the  law  may  be  found  together,  we  will 
state  a  little  more  fully  than  we  otherwise  would,  do,  the 
provisions  of  the  act.  It  will  thus  more  readily  be  seen 
what  features  or  parts  of  the  act  have  been  passed  upon  by 
this  decision  and  what  have  not  been  considered.  The 
first  section  of  the  act  provides,  "  that  it  shall  be  unlawful 
for  any  person  or  persons,  by  himself  or  agent,  to  sell, 
barter,  or  give  away  for  any  purpose  of  gain,  to  any  person 
whomsoever,  any  intoxicating  liquors  to  be  drunk  in,  upon, 
or  about  the  building  or  premises  where  the  liquor  is  sold, 
bartered,  or  given  away,  or  in  any  room,  building,  or  premises 
adjoining  to  or  connected  with  the  place  where  the  liquor 
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is  sold,  bartered,  or  given  away  for  the  purpose  of  gain, 
until  such  person  or  persons  shall  have  obtained  a  permit 
therefor  from  the  board  of  commissioners  of  the  county 
where  he^  resides,  as  hereinafter  provided.*' 

The  second  section  requires  that  ''any  person  desiring  a  per- 
mit to  sell  intoxicating  liquors  to  be  drunk  on  the  premises, 
shall  file  in  the  office  of  the  auditor  of  the  proper  county,  not 
less  than  twenty  days  before  the  first  day  of  the  term  of  any 
regular  session  of  the  board  of  commissioners  of  such  county, 
a  petition  in  writing,  stating  therein  the  building  or  number, 
street,  ward  or  township  wherein  the  permission  is  asked  to 
be  granted,  praying  for  such  permit,  and  certifying  that  the 
applicant  is  a  resident  voter  of  such  county,  and  a  citizen  of 
the  State  of  Indiana,  and  that  he  is  a  proper  person  to  have 
and  receive  such  permit ;  which  petition  shall  be  signed  by 
the  applicant,  and  also  by  a  majority  of  the  legal  voters  resi- 
dent in  the  ward,  if  it  be  in  a  city  or  town,  if  it  be  an  incor- 
porated town,  or  township  wherein  the  applicant  ppoposes 
to  sell  intoxicating  liquors;  such  petition  shall  be  kept  on 
file  by  the  auditor  until  the  next  ensuing  regular  session  of 
the  board  of  commissioners,  when  it  shall  be  presented  to 
the  board  for  their  action.  The  board  shall  examine  such 
petition,  and  if  satisfied  the  same  is  in  proper  form,  and  that 
it  has  been  signed  as  hereinbefore  required,  shall  direct  a 
permit  to  be  issued  under  the  hand  and  seal  of  said  auditor, 
and  delivered  to  the  person  named  in  such  permit,  upon  his 
complying  with  the  provisions  of  this  act  and  paying  the 
costs  of  filing  and  recording  said  petition  and  costs  of  issuing 
said  permit." 

By  the  third  section  it  is  required  that  "before  the  granting 
of  a  permit  by  the  board  of  commissioners,  the  applicant 
shall  cause  to  be  executed  and  properly  acknowledged 
before  an  officer  authorized  to  take  acknowledgment  of 
deeds,  a  bond  payable  to  the  State  of  Indiana,  in  the  sum  of 
three  thousand  dollars,  with  good  freehold  security  thereon 
of  not  less  than  two  persons,  to  be  approved  by  the  board 
of  commissioners,  and  conditioned  for  the  payment  of  any 
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and  all  fines,  penalties  and  forfeitures  incurred  by  reason  of 
the  violation  of  any  of  the  provisions  of  this  act,  and  coq- 
ditioned  further,  that  the  principal  and  sureties  therein 
named  shall  be  jointly  and  severally  liable,  and  shall  pay  to 
any  person  or  persons,  any  and  all  •damages  whicA  shall  in 
any  manner  be  suffered  by  or  inflicted  upon  any  such  person 
or  persons,  either  in  person  or  property,  or  means  of  sup- 
port, by  reason  of  any  sale  or  sales  of  intoxicating  liquors 
to  any  person,  by  the  person  receiving  such  permit  or  by 
any  of  his  agents  or  employees.  Separate  suits  may  be 
brought  on  said  bond  by  the  person  or  persons  injured,  but 
the  aggregate  amount  recovered  thereon  shall  not  exceed 
the  said  sum  of  three  thousand  dollars,  and  in  case  the 
amount  of  said  bond  shall  be  exhausted  by  recoveries  there- 
on, a  new  bond  in  the  same  penalty  and  with  like  sureties 
shall  be  filed  within  ten  days,  and  in  default  thereof  said 
permit  shall  be  deemed  to  be  revoked.  Such  bond,  afler 
its  approval  by  the  board  of  commissioners,  shall  be 
filed  in  the  office  of  the  auditor  of  the  county,  and  shall 
be  recorded  by  such  auditor  forthwith  in  a  book  prepared 
for  that  purpose,  and  shall  there  remain  for  the  use  of  the 
State  of  Indiana,  and  for  the  use  of  any  person  or  persons 
suffering  any  damage  as  hereinbefore  set  forth.  Such  bond 
may  be  sued  and  recovered  upon  in  any  court  having  civil 
jurisdiction  in  the  county  (except  justices'  courts)  by  or  for 
the  useof  any  person  or  persons,  ortheir  legal  representatives, 
who  may  be  injured  or  damaged  by  reason  of  any  sale  or  sales 
of  intoxicating  liquors  by  the  person  receiving  the  permit 
or  by  any  of  his  agents  or  employees.  The  record  of  the 
bond  or  a  copy  thereof^  duly  certified  by  such  auditor,  shall 
be  admissible  in  evidence  in  any  suit  on  such  bond,  and 
shall  have  the  same  force  and  efiect  as  the  original  bond 
would    have  if   offered   in  evidence/' 

The  fourth  section  declares,  that  *'  the  whole  number  of  votes 
cast  for  candidates  for  Congress  at  the  last  preceding  congres- 
sional election  in  the  township,  and  the  whole  number  of  votes 
cast  for  councilnuui  or  trustee  in  any  wardortown^at  the  last 
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preceding  municipal  election  in  any  city  or  town  in  which  the 
applicant  for  permit  desires  to  sell  said  intoxicating  liquors, 
shall  be  deemed  to  be  the  whole  number  of  legal  voters  of  such 
ward,  town  or  township,  a  majority  of  whose  names  shall  be 
signed  to  the  petition  of  such  applicant;''  and  this  section 
also  provides  a  punishment  for  any  person  not  a  legal  voter 
of  the  ward,  town,  or  township,  who  may  sign  such  petition. 

By  the  fifth  section  it  is  providecj,  that  the  permit  shall  be 
granted  for  one  year;  that  the  auditor  shall  furnish  to  the 
party  to  whom  it  has  been  granted  a  copy  of  the  order,  which 
shall  show  the  date  of  the  commencement  and  the  expira- 
tion thereof.  This  copy  is  required,  by  this  section,  to  be 
hung  up  in  a  conspicuous  place  in  the  room,  where  the 
liquors  are  sold,  where  it  can  be  seen  and  read,  at  all  times, 
by  any  person  desiring  to  do  so.  This  section  also  provides, 
that,  should  any  person  holding  a  permit  be  convicted  of  a 
violation  of  any  of  the  provisions  of  the  act,  such  con- 
viction shall  work  a  forfeiture  of  his  permit,  and  of  all 
rights  thereunder,  and  that  no  permit  shall  thereafter  be 
granted  to  such  person,  before  the  expiration  of  five  years 
fi-om  the  date  of  such  conviction. 

The  sixth  section  denounces  a  penalty  against  any  person 
who,  by  himself  or  agent,  shall  sell,  barter,  or  give  intoxicat- 
ing liquors  to  any  minor,  or  to  any  person  intoxicated,  or 
to  any  person  who  is  in  the  habit  of  getting  intoxicated. 

All  places  where  intoxicating  liquor  is  sold,  in  viola- 
tion of  the  act,  are,  by  the  seventh  section,  to  be  taken, 
held,  and  are  declared  to  be  common  nuisances;  and  all 
rooms,  taverns,  eating  houses,  bazaars,  restaurants,  drug 
stores,  groceries,  coffee  houses,  cellars,  or  other  places  of 
public  resort,  where  intoxicating  liquors  are  sold  in  viola- 
tion of  this  act,  shall  be  shut  up  and  abated  as  public 
nuisances,  upon  the  conviction  of  the  keeper  thereof,  who 
is  to  be  punished  as  afterward  provided  in  the  act. 

In  the  eighth  section  it  is  enacted  that  any  person  who  shall, 
by  the  sale  of  intoxicating  liquors,  with  or  without  a  permit, 
cause  the  intoxicationi  in  whole  or  in  part«  of  any  other 
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person,  shall  be  liable  for,  and  be  compelled  to  pay,  a  reason- 
able compensation  to  any  person  who  may  take  charge  of 
and  provide  for  such  intoxicated  person,  for  every  day  he  or 
she  is  so  cared  for,  which  sum  may  be  recovered  in  an  action 
of  debt  before  any  court  having  competent  jurisdiction. 

The  ninth  section  punishes  those  who  are  found  in  a  state  of 
intoxication,  and  requires  them  to  give  information  as  to  the 
person  or  persons  from  whom  the  liquor,  in  whole  or  in  part, 
was  obtained,  under  penalty  of  imprisonment  in  the  county 
jail. 

According  to  the  tenth  section,  a  permit  does  not  authorize 
selling  on  Sunday,  upon  the  day  of  any  state,  county,  town- 
ship, or  municipal  election  in  the  township,  town,  or  city, 
where  the  election  may  be  held,  upon  Christmas  day,  upon 
the  Fourth  of  July,  upon  any  Thanksgiving  day,  or  upon 
any  public  holiday,  or  between  the  hours  of  nine  o'clock 
p.  M.,  and  six  o'clock,  A.  M. ;  and  to  sell  in  violation  of  this 
section  is  made  penal. 

The  eleventh  section  declares,  that  "  the  bartering  or  giving 
away  of  intoxicating  liquors,  or  other  shift  or  device  to 
evade  the  provisions  of  this  act,  by  any  person  or  persons 
keeping  liquors  for  sale,  or  by  his  agent  or  employee,  at  the 
place  where  the  same  are  kept  for  sale,  shall  be  deemed  and 
held  to  be  an  unlawful  selling  or  giving  away  for  the  purpose 
of  gain  within  the  provisions  of  the  act^* 

The  twelfth  section  gives,  in  addition  to  the  remedy  given 
by  section  eight,  to  every  husband,  wife,  child,  parent,  guar- 
dian, employer,  or  other  person,  who  shall  be  injured  in 
person  or  propertj',  or  means  of  support,  by  any  intoxicated 
person,  or  in  consequence  of  the  intoxication,  habitual,  or 
otherwise,  of  any  person,  a  right  of  action  in  his  or  her  own 
name,  severally  or  jointly  against  any  person  or  persons  who 
shall,  by  selling,  bartering,  or  giving  intoxicating  liquors, 
have  caused  the  intoxication,  in  whole  or  in  part,  of  such 
person,  and  declares  that  any  person  or  persons  owning, 
renting,  leasing,  or  permitting  the  occupation  of  any  build- 
ing or  premises,  and  having  knowledge  that  intoxicating 
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liquor  is  to  be  sold  therein,  or  having  leased  the  same  for 
other  purposes  shall  knowingly  permit  therein  the  sale  of 
intoxicating  liquor,  or  who,  having  been  informed  that  intox- 
icating liquor  is  sold  therein,  that  has  caused,  in  whole  or  in 
part,  the  intoxication  of  any  person,  who  shall  not  immedi- 
ately, after  being  so  informed,  take  legal  steps  in  good  faith 
to  dispossess  such  tenant  or  lessee,  shall  be  liable  jointly 
with  the  person  selling,  bartering,  or  giving  away  intoxicat- 
ing liquors  as  aforesaid,  to  any  person  or  persons  injured, 
for  all  damages,  and  for  exemplary  damages!  It  is  provided, 
however,  that  execution  on  any  such  judgment  shall  first  be 
levied  on  the  property  of  the  person  selling,  etc.,  such 
liquors.  By  this  section  a  married  woman  has  the  same 
right  to  bring  suit,  and  to  control  the  same  and  the  amount 
recovered,  as  a  feme  sole,  and  all  damages  recovered  by  a 
minor  are  to  be  paid  to  the  minor  or  to  his  or  her  parent, 
guardian,  or  next  friend,  as  the  court  may  direct.  The 
unlawful  sale,  etc.,  of  liquor  by  a  tenant  works  a  forfeiture 
of  all  his  rights  under  the  lease  or  cbntract  by  which  the 
premises  are  held. 

This  section  also  declares  that  all  suits  for  damages  under 
the  act  may  be  by  any  appropriate  action  in  any  of  the  courts 
in  this  State  having  competent  jurisdiction,  and  declares 
that  all  judgments  recovered  under  the  provisions  of  the  act 
may  be  enforced  without  any  relief  from  valuation  laws. 

Section  thirteen  gives  the  right  of  action  to  the  township 
trustee  under  certain  circumstances. 

f  he  fourteenth  section,  which  is  the  section  on  which 
the  indictment  in  this  case  is  founded,  declares,  that "  for  every 
violation  of  the  provisions  of  the  first  and  sixth  sections  of 
the  act,  the  person  so  offending  shall  forfeit  and  pay  a  fine 
of  not  less  than  ten  dollars  nor  more  than  fifty  dollars,  or  be 
imprisoned  in  the  jail  of  the  county  not  less  than  ten  nor 
more  than  thirty  days  ;**  and  for  every  violation  of  the  seventh 
section,  a  fine  of  not  less  than  twenty  nor  more  than  fifty 
dollars,  and  the  place  so  kept  shall  be  shut  up  and  abated 
as  a  common  nuisance,  by  order  of  the  court  before  which 
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the  conviction  is  had.  The  fifteenth,  sixteenth,  eighteenth, 
and  nineteenth  sections  of  the  act  relate  to  proceedings  under 
the  act,  and  the  force  and  effect  of  the  judgment  rendered. 
The  seventeenth  section  enacts,  that  it  shall  be  unlawful  for 
any  person  to  buy  for  or  furnish  to  any  person  who  is  at 
the  time  intoxicated,  or  in  the  habit  of  getting  intoxicated, 
or  to  buy  for  or  furnish  to  any  minor,  to  be  drunk  by  such 
minor,  any  intoxicating  liquor,  and  declares  that  any  person 
or  persons  violating  that  section  of  the  act  shall  be  fined  not 
less  than  five  nor  more  than  fifty  dollars.  The  twentieth 
section  repeals  all  laws  and  parts  of  laws  conflicting  with 
this  act  or  with  any  of  its  provisions,  etc.  The  twenty-first 
section  of  the  act  declares  that  an  emergency  exists  for  the 
immediate  taking  eflect  of  the  act,  and  that  it  shall,  therefore, 
be  in  force  from  and  after  its  passage,  except  in  so  far  as  it 
relates  to  those  who  hold  a  license  under  the  existing  laws 
of  the  State,  and  as  to  them  immediately  after  the  expira- 
tion thereof. 

The  question  as  to  the  constitutionality  or  the  uncon- 
stitutionality of  an  act  of  the  legislature,  when  presented 
to  the  court,  is  always  regarded  as  one  of  great  delicacy 
and  importance.  This  results  from  a  consideration  of  the 
deference  due  to  the  other  departments  of  the  government, 
and  from  the  fact  that  in  those  cases  where  the  question 
is  as  to  the  conflict  of  the  law  with  the  state  constitu- 
tion, as  is  the  case  here,  the  decision  of  the  court  is  final. 
Members  of  the  general  assembly  are  solemnly  sworn  to 
support  the  constitution  of  the  State,  and  it  is  their  imper- 
ative duty  to  pass  no  law  which,  in  any  of  its  parts,  con- 
travenes its  provisions.  When  an  act  has  secured  the 
requisite  votes  and  has  passed  the  two  houses  of  the  gen- 
eral assembly,  it  must  undergo  the  scrutiny  of  the  execu- 
tive, who  is  equally  with  the  legislature  bound  to  forbid 
its  becoming  a  law,  if,  in  his  opinion,  it  is  in  violatioa 
of  the  constitution  of  the  State.  Hence,  it  has  always 
been  the  language  of  this  court,  that  an  act  of  the  lq[is- 
lature,  duly  passed  and  aj^roved  by  the  govonor,  is  not 
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to  be  declared  invalid,  unless  it  be  cleaiiy,  palpably,  and 
plainly  in  conflict  with  the   constitution.       The  Lafayette^ 
etc..  Railroad  Co.  v.  Geiger,  34  Ind.  185,  and  cases  cited.     We 
need  not  stop  to  refer  to  other  authorities  on  this  point, 
but  we  cannot  resist  the  inclination  to  repeat,  in  this  con- 
nection, the  appropriate  language  of  one  whose  talents  and 
labors  have  been  an  honor  to  the  bench   of  this  court: 
"The  constitution  is  paramount  to  any  statute,  and  when- 
ever the  two  are  in  conflict  the  latter  must  be  held  void. 
But  where  it  is  not  clear  that  such  conflict  exists,  the  court 
must  not  undertake   to  annul  the   statute.     This  rule  is 
well   settled,  and  it  is  founded  in  unquestionable  wisdom. 
The  apprehension  sometimes,  though  rarely,  expressed,  that 
this   rule    is   vicious,    and   constantly  tends  towards    the 
destruction  of  popular  liberty,  by  gradually  destroying  the 
constitutional  limitations  of  legislative  power,  results  from 
a  failure  to  comprehend  the  character  of  our  forms  of  gov- 
ernment, and  the  fundamental  basis  upon  which  they  rest. 
The  legislature  is  peculiarly  under  the  control  of  the  pop- 
ular  will.     It  is  liable  to  be  changed,  at  short  intervals,  by 
elections.     Its  errors  can,  therefore,  be  quickly  cured.    The 
courts  are  more  remote  from  the  reach  of  the  people.     If 
we  by  following  our  doubts,  in  the  absence  of  clear  con- 
victions, shall  abridge  the  just  authority  of  the  legislature, 
there  is  no  remedy  for  six  years.    Thus,  to  whatever  extent 
this  court  might  err,  in  den}dng  the  rightful  authority  of  the 
law-making  department,  we  would  chain  that  authority,  for 
a  long  period,  at  our  feet     It  is  better  and  safer,  therefore, 
that  the  judiciary,  if  err  it  must,  should  not  err  in  that 
direction.     If  either  department  of  the   government  may 
slightly  overstep  the  limits  of  its  constitutional  powers,  it 
should  be  that  one  whose  official  life  shall  soonest  end.     It 
has  the  least  motive  to  usurp  power  not  given,  and  the  peo- 
ple can  sooner  relieve  themselves  of  its  mistakes.     Herein 
is  a  sufficient  reason  that  the  courts  should  never  strike 
down  a  statute,  unless  its  conflict  with  the  constitution  is 
clear.    Then,  too,  the  judiciary  ought  to  accord  to  the  legis- 
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islature  as  much  purity  of  purpose  as  it  would  claim  for 
itself,  as  honest  a  desire  to  obey  the  constitution,  and,  also, 
a  high  capacity  to  judge  of  its  meaning.  Hence,  its 
action  is  entitled  to  a  respect  which  should  beget  caution 
in  attempting  to  set  it  aside.  This,  with  that  correspond- 
ing caution  of  the  legislature,  in  the  exercise  of  doubtful 
powers,  which  the  oath  of  office  naturally  excites  in  con- 
scientious men,  would  render  the  judicial  sentence  of  nul- 
lity upon  legislative  action  as  rare  a  thing  as  it  ought  to 
be,  and  secure  that  harmonious  co-operation  of  the  two 
departments,  and  that  independence  of  both,  which  are 
essential  to  good  government."  Frazer,  J.,  in  Broton  v. 
Buzan,  24  Ind.  194. 

With  the  expediency  of  the  law,  if  there  is  any  question 
as  to  that,  we  have  nothing  to  do.  That  is  a  question 
first  for  the  legislator,  and  next  for  the  executive.  That 
consideration  may  control  the  vote  of  tlie  former,  or  the 
veto  or  approval  of  the  latter,  but  we  can  decide  nothing 
with  reference  to  it.  Our  duty  is  to  decide  whether  or  not 
there  is  a  plain  violation  of  the  constitution  by  the  features 
or  portions  of  the  act  in  question.  From  the  discharge  of 
this  duty  we  have  no  disposition  to  shrink. 

Counsel  for  appellant  say :  **  The  propositions  that  we 
desire  to  submit  to  the  judgment  of  the  court  are  these : 
that  this  act  provides  for  a  direct  intervention  of  the  people 
in  the  making  and  in  the  executing  of  a  law;  that  the  taking 
efiect  of  the  act  is  -made  to  depend  upon  popular  choice ; 
that  it  is  local  and  special,  when  it  should  be  general  and 
uniform  in  operation ;  and  that  it  therefore  violates  all  those 
several  provisions  of  the  constitution,  in  which  the  organic 
ideas  upon  these  subjects  are  embodied."  The  first  ques- 
tion to  be  decided  is  this,  does  the  act  in  question  commit 
legislative  power  to  the  people  ?  It  is  urged  by  counsel  for 
the  appellant  that  it  does,  and  that  it  is  therefore  in  violation 
of  section  one  of  article  four  of  the  constitution,  which  pro- 
vides, that  the  legislative  authority  of  the  State  shall  be 
vested  in  the  general  assembly,  which  shall  consist  of  a  sen* 
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ate  and  house  of  representatives.  It  is  quite  clear,  we  think, 
as  a  legal  proposition,  that  the  legislative  authority  is  incapa- 
ble of  delegation ;  that  it  cannot  be  conferred  by  the  legis- 
lature upon  any  other  body,  or  upon  any  person  or  persons, 
is  a  proposition  not  questioned.  Barto  v.  Himrod^  4  Seld. 
483  ;  Parker  v.  Commonwealth^  6  Pa.  St.  507 ;  Tlwme  v. 
Cramer^  15  Barb.  112;  Bradley  \.  Baxter^  15  Barb.  122 ;  Rice 
Foster^  4  Harring.  Del.479;  Geebrickv.  The  State,  5  Iowa,  491 ; 
The  State  v.  Weir,  33  Iowa,  134.  Yet  it  would,  perhaps,  not 
be  seriously  disputed  that  the  legislature  may  confer,  and  in 
fact  has  conferred,  an  authority,  which  if  not  legislative  much 
resembles  legislative  authority,  upon  municipal  corporations, 
for  purposes  of  local  self-government.  Tlie  Peoples.  Collins, 
3  Mich.  343 ;  I  G.  &  H.  223,  sec.  35 ;  Brinkmeyerw.  T/te  City  of 
Evansville,  29  Ind.  187;  The  Mayor,  etc.,  v.  Roberts,  34  Ind. 
471.  The  material  question  here  is,  does  the  act  in  question 
confer  upon  the  people  or  a  portion  of  the  people  legislative 
authority  ?  The  ground  taken  is,  that  the  law  is  not  in 
force  in  any  township,  town,  or  ward  of  a  city,  until  the  requi- 
site number  of  voters  have  signed  a  petition,  and  that  it  is 
the  act  of  such  voters  in  signing  the  petition  which  makes 
the  law.  In  our  judgment,  this  position  is  untenable.  We 
cannot  regard  the  act  as  conferring  upon  the  petitioners  leg- 
islative authority  in  any  sense  of  these  terms.  It  might  as 
well  be  said  that  the  law  which  authorizes  the  laying  out 
of  a  public  highway  by  authority  of  the  county  commission- 
ers, upon  the  petition  of  a  designated  number  of  persons, 
was  unconstitutional,  because  it  conferred  upon  such  peti- 
tioners legislative  authority.  Had  the  question  been  sub* 
mitted  to  the  people  to  determine,  by  vote  or  by  petition, 
whether  the  law  should  take  effect  or  not,  or  the  time  when 
it  should  take  effect,  as  in  some  of  the  cases  to  which  we 
have  referred,  there  would  have  been  some  ground  for  the 
objection.  But  here  the  law  was  enacted  in  the  usual  form 
of  enacting  laws,  and  it  is  declared  by  the  legislature  that 
it  shall  be  in  force  from  and  after  its  passage,  etc.  The 
petition  of  an  applicant  for  a  permit,  aided  by  his  co-petition- 
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ers,  so  far  from  being  an  exercise  of  legislative  authority', 
really  assumes  that  the  law  has  been  enacted  and  is  already 
in  force,  or  otherwise  there  would  be  no  authority  for  such 
application  and  petition.     The  case  of  Maize  v.   Tfu  Siatc^ 
4  Ind.  342>  is  cited  as  an  authority  in  support  of  all   the 
objections  urged  against  this  law.     We  do  not  so  regard  it. 
In  our  opinion,  the  act,  the  constitutionality  of  which  was  in 
question  in  that  case,  was  so  different  from  tlie  act  now  in 
question,  that  that  case  is  not  an  authority  upon  any  point 
in   this   case.     Therefore,  while  we  need  not  approve  the 
decision  in  that  case,  it  is  not  necessary  that  we  should  over- 
rule  it  in   deciding  this  case.     It  may  be  remarked,  how- 
ever, that  there  are  several  cases,  and  among  them  Clarke  v. 
The  City  of  Rochester,  24  Barb.  446,  and  28  N.  Y.  605,  the 
case    in    the    Supreme    Court   of   Pennsylvania  of   Loch^ 
Chicago  Legal  News,  vol.   5,  p.  372,  Baftcrofi  v.  Dumas 
21    Vt  456,   and    the    more   recent    case  of    The   State ^ 
ex  rel.  Savford,  v.  77?^  Morris  Common  Pleas,  in  the  Supreme 
Courtof  New  Jersey,  12  Am.  Law  Reg.  32,  where  legislation 
similar  to  the  statute  of  1 85  3,  which,  was  in  question  in  the  Maize 
case,  has  been  held  to  be  constitutional  and  valid.     Under 
the    law    in    question   in  the  Maize  case,    the  voters   in 
each  township  determined  the  question  whether  any  licenses 
should  be  granted  or  not,  by  a  vote,  once  in  each  year. 
When  the  vote  was  in  favor  of  license,  any  one  could  obtain 
a  license  by  filing  a  bond  with  security  as  required  by  the 
act.     If  the  vote  was  against  license,  no  one  could  obtain  a 
license  during  the  year.     The  question  as  to  the  qualifica- 
tions or  fitness  of  the  applicant  to  be  intrusted  with  a  license 
did  not  enter  into  consideration  in  any  view  of  the  case. 

Under  the  present  law,  however,  the  vote  at  a  preceding 
election  is  assumed  as  fixing  the  number  of  voters,  without 
any  reference  to  the  fact  that  all  the  voters  never  vote  at  the 
same  election,  and  a  number  equal  to  a  majority  of  that 
number  must  petition  for  the  granting  of  each  permit. 
Thus  the  qualifications  and  fitness  of  each  person,  as  well  as 
the  wish  of  the  petitioners  for  the  establishment  of  the  busi- 
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ness  in  their  neighborhood,  are  at  once  settled  by  the  voice 
of  those  who  are  most  intimately  concerned.  If  they  do 
not  thus  open  the  door  to  the  traffic,  the  law  provides  that, 
so  far  as  that  applicant  is  concerned,  it  shall  remain  closed. 
This  is  a  species  of  self-government  which  by  the  law  is 
placed  in  the  hands  of  the  people  to  be  exercised  by  a 
majority  of  them  according  as  they  may  judge  to  be  for 
their  best  interest.  It  is  believed  that  the  privilege  of  retail- 
ing intoxicating  liquors  has  never,  under  any  law  which  has 
ever  been  enacted  in  the  State,  been  granted  uncondition- 
ally. That  the  applicant  should  comply  with  certain  condi- 
tions, such  as  the  presentation  of  a  petition  signed  by  a  des- 
ignated number  of  persons,  make  proof  of  his  fitness  to 
have  a  license,  or  execute  a  bond,  etc.,  has  been  a  feature  of 
every  law  which  has  ever  been  in  force  in  this  State.  To 
comply  with  such  condition  has  not  been  heretofore  sup- 
posed to  be  an  exercise  of  legislative  authority. 

The  next  objection  to  the  act  is,  that  it  vests  administra- 
tive power  in  the  people.  This  position  is  in  conflict  with 
the  preceding,  for  the  same  act  can  not  be  legislative  and  at 
the  same  time  administrative  in  its  character,  nor  can  any 
person  charged  with  official  duties  of  the  one  class  exercise 
any  of  the  duties  of  a  person  of  the  other  class,  except  as 
expressly  provided  in  the  constitution.  The  administrative 
is  included  in  the  executive  department  of  the  government. 
Art.  3,  sec.  i.  Looking  at  the  sixth  article  of  the  consti- 
tution, which  relates  to  administrative  officers  and  their  func- 
tions, we  find  that  it  embraces  the  secretary,  auditor,  and 
treasurer  of  State,  and  certain  county  and  township  officers. 
It  also  provides  the  term  during  which  such  officers  shall 
hold,  their  place  of  residence,  etc.  The  last  section  states 
that  the  general  assembly  may  confer  upon  the  board  doing 
county  business  in  the  several  counties  powers  of  a  local 
administrative  character.  We  are  unable  to  see  any  ground 
upon  which  it  can  be  maintained  that  the  act  by  which  the 
petitioners,  who  recommend  the  applicant  and  ask  that  a 
permit  may  be  granted  ta  him,  can  be  regarded  as  an  admin- 
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istrative  act.  So  far  as  the  board  of  commissioners  of  the 
county  is  authorized  by  the  act  to  hear  and  decide  the 
questions  which  may  arise  upon  the  presentation  of  the 
petition,  there  can  be  no  question,  we  think,  as  to  their 
power  to  do  so,  since  the  constitution  expressly  authorizes 
the  legislature  to  confer  such  powers  upon  them. 

The  third  and  last  objection  to  the  act  is,  that  it  is  local 
and  not  general  in  its  operation.  This  objection  goes  to  the 
form  and  quality  of  the  law,  irrespective  of  the  manner  of 
its  enactment.  The  following  provisions  of  the  constitution 
are  cited  as  those  which  are  violated  by  this  law :  the  por- 
tion of  sec.  twenty-two  of  article  four  which  reads  as  fol- 
lows :  "  The  general  assembly  shall  not  pass  local  or  spec- 
ial laws,  in  any  of  the  following  enumerated  cases ;  that  is 
to  say,  *  *  *  for  the  punishment  of  crimes  and  misde- 
meanors ;"  also  section  twenty-three  of  the  same  article, 
which  reads  as  follows :  "  In  all  the  cases  enumerated  in 
the  preceding  section,  and  in  all  other  cases  where  a  gen- 
eral law  can  be  made  applicable,  all  laws  shall  be  general, 
and  of  uniform  operation  throughout  the  State."  Is  the  act 
in  question,  or  the  parts  or  features  thereof  which  are  in 
question,  general  and  of  uniform  operation  throughout  the 
State  ?  We  think  the  act  is  general.  It  is  in  force  and 
operation  in  all  parts  of  the  State.  It  is  only  in  a  qualified 
sense  that  any  law  can  be  said  to  be  of  uniform  operation 
throughout  the  State.  A  law  for  the  punishment  of  crime, 
the  provisions  of  which  are  alike  applicable  to  all  parts  of 
the  State,  must  necessarily  lack  uniformity  in  one  sense  in 
its  operation,  not  only  as  to  persons  but  also  as  to  localities. 
It  operates  in  those  places  where  its  provisions  are  violated 
and  upon  those  persons  who  transgress  them.  Under  the 
same  circumstance  and  conditions  its  operation  is  uniform. 
The  law  which  affords  civil  remedies  is  uniform  in  its  pro- 
visions, and  under  the  like  circumstances  is  uniform  in  its 
operation  throughout  the  State.  It  is  not  required  that  every 
man  shall  resort  to  that  remedy,  or  that  in  each  locality  there 
shall  be  the  same  number  or  any  number  of  persons  who 
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shall  resort  to  the  remedy^  in  order  to  make  the  law  uniform 
in  its  operation  in  the  sense  in  which  the  terms  are  used  in 
the  constitution.  Such  is  the  case  under  all  circumstances 
when  one  or  more  persons  are  by  law  required  to  do  some 
act  or  acts^  upon  or  in  consequence  of  which  the  law  is  to 
operate.  Smith  v.  Doggett^  14  Ind.  442.  It  cannot  be  held 
that  the  framers  of  the  constitution  intended  that  tiie  opera* 
tion  of  laws  throughout  the  State  should  be  uniform  in 
any  other  sense  than  that  their  operation  should  be  the  same 
in  all  parts  of  the  State  under  the  same  circumstances  and 
conditions.  In  the  case  of  Maize  v.  The  State,  supra,  the 
court  having  come  to  the  conclusion  that  it  was  the  vote  of 
the  people  which  made  the  law,  and  seeing  that  in  one  town- 
ship the  vote  would  be  for  license,  and  in  another  it  would 
be  against  license,  very  naturally,  whether  rightfully  or  not. 
came  to  the  conclusion  that  the  law  would  thus  be  in  force 
in  some  townships  and  not  in  others,  and  therefore  local  and 
special  in  its  character  and  in  violation  of  the  constitution. 
That  state  of  things  can  never  exist  under  the  present  law. 
It  is  true  that  if  no  man  will  apply  for  a  permit  in  any  town- 
ship, town,  or  ward,  or  if  some  one  is  disposed  to  apply  and 
he  cannot  command  the  necessary  number  of  vouchers  to 
sign  his  petition,  there  can  be  no  shop  in  that  locality, 
while  at  the  same  time  there  may  be  in  an  adjoining 
township,  town,  or  ward  one  or  many  of  such  establishments. 
So,  too,  there  may  be  what  some  may  regard  as  a  want  of  uni« 
formity  in  the  same  township,  town,  or  ward.  A.  may,  on 
account  of  his  supposed  superior  fitness  for  the  business,  the 
location  of  his  place  of  business,  or  for  some  other  reason,, 
readily  obtain  the  required  indorsement,  while  B.,  C,  and 
D.,  for  the  lack  of  the  supposed  qualifications,  advantage 
of  location,  or  other  reasons,  may  be  wholly  unable  to  com* 
ply  with  the  act  in  this  respect  One  man  may  be  able 
to  give  the  bond  and  securities  required  by  the  act,  while 
another  or  others  may  be  wholly  unable  to  do  so.  Doea 
this  destroy  the  uniformity  of  operation  of  the  act  in  either 
Vol.  XLII.— 36 
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of  the  cases  supposed  ?  We  think  it  does  not  It  would 
not  be  difficult  to  refer  to  statutes  which  in  principle  can 
not  be  readily  distinguished  from  the  law  in  question  in 
this  case.  Many  of  them  are  mentioned  in  the  brief  of 
counsel  for  the  appellee.  But  we  will  not  extend  this  opin- 
ion by  a  reference  to  them.  In  our  opinion,  the  law  is  not 
justly  liable  to  any  of  the  objections  urged  against  it. 

The  judgment  is  affirmed,  with  costs. 

y.  E.  McDonald,  y.  Mi  Butler,  O.  B.  Hard,  and  A.  IV. 
Hendricks,  for  appellant. 

y.  IV.  Gordon,  A.  G,  Porter,  and  y.  C.  Denny,  Attorney 
General,  for  the  State. 


Hendricks  et  al.  v.  The  Indianapolis  and  Shelbyville 

Gravel  Road  Co. 

Turnpike. — Assessment, — Infunction.-^'Ko^VxQs  v'.  The  Greensburg,  Kingston, 
and  Clarksbaig  Turnpike  Co.,  40  Ind.  44,  adhered  to. 

APPEAL  from  the  Marion  Common  Pleas. 

BusKiRK,  J. — ^This  suit  was  brought  by  the  appellants 
against  the  appellee,  to  enjoin  the  collection  of  assessments 
against  the  property  of  appellants,  for  the  construction  of  a 
gravel  road. 

The  injunction  was  asked  upon  the  ground  that  the  assess- 
ors had  failed  to  view  and  list  all  the  lands  within  the  bounds 
prescribed  by  the  act  of  March  i  ith,  1867. 

An  answer  consisting  of  five  paragraphs  was  filed.  A 
demurrer  was  sustained  to  the  second,  third,  and  fourth,  and 
a  reply  was  filed  to  the  fifth  paragraph  of  the  answer.  There 
was  a  demurrer  to  the  reply.  The  court  overruled  the 
demurrer  to  the  reply,  but  carried  it  back  and  sustained  it  to 
the  complaint. 

This  was  error.    The  questions  arisixig  in  the  record  are 
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the  same  as  those  considered  and  decided  by  us  in  Hopkins 
V.  The  Greensbtirgy  etc,  Turnpike  Co.^  40  Ind.  44. 

No  useful  purpose  could  be  accomplished  by  again  consid- 
ering at  length  the  questions  so  fully  considered  and  decided 
in  the  above  case,  and  which  have  been  adhered  to  in  many 
subsequent  cases. 

For  the  reasons  stated  in  that  case,  the  judgment  in  the 
present  case  should  be  reversed. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  overrule  the 
demurrer  to  the  complaint,  and  for  further  proceedings  in 
accordance  with  this  opinion. 

N.  B,  Taylor  and  E,  Taylor^  for  appellants. 

y.  T  Dye  and  A.  C,  Hafris,  for  appellee. 


Nelson  v.  Cain  et  au 

Practice. — Interrogatories  to  Party, — Sham  Pleading, — ^The  answers  made  by 
a  party  under  oath  to  interrogatories  propounded  by  the  adverse  party,  under 
section  303  of  the  code,  cannot  be  examined  by  the  court,  for  the  purpose  of 
sustaining  a  motion  to  strike  out,  as  a  sham  pleading,  a  pleading  which  is  good 
on  its  face ;  nor  can  the  Supreme  Court  examine  such  answers,  for  the  purpose 
of  affinning  such  action  of  the  lower  court. 

APPEAL  from  the  Madison  Common  Pleas. 

BusKiRK,  J, — This  was  an  action  by  the  appellees  against 
the  appellant  upon  a  promissory  note. 

The  appellant  filed  an  answer  consisting  of  t>yo  para- 
graphs. I 

1.  General  denial. 

2.  Payment. 

The  appellees  filed  certain  interrogatories,  which  the  appel- 
lant, under  the  order  of  the  court,  answered.  The  appellant 
was  required  to  answer  in  regard  to  the  consideration,  and 
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what  payments  he  had  made  on  the  note  in  suit.  In  his 
answer  he  stated  the  consideration,  and  that  he  had  made  no 
payments  on  the  note.  When  the  answers  to  interrogatories 
were  filed,  the  appellees  moved  the  court  to  reject  the  answer 
filed  by  the  appellant,  upon  the  ground  that  the  answer  was 
shown  by  the  answers  to  the  interrogatories  to  be  a  sham 
answer.  The  court  sustained  the  motion,  and  rejected  the 
answer,  and  rendered  a  final  judgment  on  the  note  for  the 
want  an  of  answer. 

The  appellant  has  assigned  for  error  the  rejection  of  the 
answer. 

It  was  held  by  this  court  in  JBo^ess  v.  Davis^  34  Ind.  82, 
that  the  answers  made  by  a  party  under  oath  to  interroga- 
tories propounded  by  the  opposite  party,  as  provided  by  sec. 
303  of  the  code,  2  G.  &  H.  189,  cannot  be  used  by  the  court 
on  motion  to  strike  out  a  pleading  as  a  sham  which  is  good 
on  its  face.  Such  answers  can  be  used  only  on  the  trial, 
and  then  only  at  the  option  of  the  party  who  has  required 
them. 

A  petition  for  a  rehearing  in  the  above  case  was  over- 
ruled, upon  mature  consideration,  and  the  ruling  in  that  case 
has  been  followed  in  several  subsequent  cases.  Mooney  v. 
Musser,  34  Ind.  373  ;  Raleigh  v.  TossetUl,  36  Ind.  295. 

Counsel  for  appellees  admit  that  the  ruling  of  the  court 
was  erroneous,  but  insist  that  the  judgment  should  not  be 
reversed  for  such  error,  because  it  appears  that  the  appel- 
lant was  not  injured  by  such  riiling.  This  court  certainly 
has  no  greater  right  to  examine  the  answers  to  the  interrog- 
atories, to  determine  whether  the  substantial  rights  of  the 
appellant  were  injuriously  affected  by  the  ruling  of  the  court 
below,  than  the  court  below  had  to  examine  them  to  deter- 
mine whether  the  pleading  was  sham. 

Besides,  the  general  denial  cannot  well  be  regarded  as 
sham  in  any  case ;  for  the  existence  of  such  answer  renders 
necessary  the  production,  in  court,  upon  the  trial,  of  the  note 
or  instrument  upon  which  the  action  is  based ;  which  is  fre- 
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quently  a  matter  of  importance.    The  court  erred  in  reject- 
ing the  answer. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  grant  a  new 
trial,  overrule  the  motion  to  reject  the  answer,  and  for  fur- 
ther proceedings  in  accordance  with  this  opinion. 
W.  R.  PUrse  and  H.  D.  Thompson^  for  aj^Uant 
M.  S.  Robinson  and  A.  W.  Tkotnas,  for  appellees. 


JoEST  V.  Williams,  Adm'r. 

Fjlaud. — PZrA/fii^.— Fraud  ia  obtaining  the  execution  of  a  contract  cannot  be 

pleaded  without  alleging  the  facts  constituting  the  fraud. 
Intoxication. — Cbn/lmc^.— The  intoxication  of  a  person  at  the  time  of  his 

execution  of  a  contract  does  not  render  the  contract  void,  but  only  voidable ; 

and  to  defend  against  a  contract  on  that  ground,  it  must  have  been  rescinded 

by  restoring  whatever  was  recdved  as  the  consideration  thereof. 

APPEAL  from  the  Posey  G>mmon  Pleas. 

Downey,  J. — ^The  appellant  filed  a  claim  against  the  estate 
of  the  appellee's  decedent,  consisting  of  a  promissory  note 
executed  by  the  deceased  to  one  Hutson,  and  by  him  indorsed 
to  the  appellant.  The  note  was  dated  the  9th  day  of  Decem- 
ber, 187Q,  and  was  payable  twenty-seven  months  after  date, 
and  was  for  two  hundred  and  ten  dollars. 

The  administrator  set  up  as  defences  to  the  note,  i.  That 
the  note  was  obtsdned  by  fraud  and  without  any  considera- 
tion. 2.  That  the  same  was  obtained  by  fraud,  in  this,  that 
said  note  was  executed  by  the  deceased  when  he  was  so 
intoxicated  as  to  be  wholly  ignorant  of  making  or  signing 
the  same.  3.  That  there  was  no  consideration.  4.  That 
the  deceased  never  executed  the  said  promissory  note 

The  plaintiff  replied  to  the  whole  answer  by  a  general 
*^<*nial^  and  for  a  second  paragraph  of  his  reply,  confined  to 
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the  second  paragraph  of  the  answer,  he  alleged  that  tlie  con- 
sideration of  the  note  was  the  purchase  of  certain  real  estate 
sold  by  the  said  Hutson,  the  payee,  to  the  deceased,  and  that 
the  deceased  kept  and  retained  said  real  estate  until  the  time 
of  his  death,  and  that  the  same  had  been  sold  by  the  admin- 
istrators of  the  estate  of  said  deceased  as  part  of  the  prop 
erty  of  his  estate* 

Upon  a  trial  of  the  issues  by  the  court,  there  was  a  find- 
ing for  the  defendant,  a  motion  made  by  the  plaintiff  for  a 
new  trial  overruled,  and  judgment  on  the  finding. 

The  error  assigned  in  this  court  is  the  overruling  of  the 
motion  for  a  new  trial. 

The  reason  for  a  new  trial,  as  stated  in  the  written  motion, 

•  __ 

was,  that  the  evidence  was  not  sufficient  to  justify  the  finding 
of  the  court. 

We  think  it  essential  to  the  proper  understanding  of  what 
is  decided  by  the  court,  that  we  shall  set  out  the  evidence 
in  this  opinion : 

David  Robinson  testified  as  follows :  "I  recognize  the 
note  in  controversy.  I  wrote  the  name  of  the  deceased  to 
said  note,  at  his  request,  and  he  made  his  mark  thereto  in 
my  presence.  I  read  the  note  to  him  before  he  signed  it. 
He  was  pretty  drunk.  He  could  write  his  own  name,  and 
did  generally  write  his  own  name.  I  did  not  write  my  name 
upon  the  note  as  an  attesting  witness  until  nearly  eighteen 
months  after  it  was  executed." 

Downey  was  killed  in  two  or  three  days  after  the  note  was 
executed.  The  note  was  then  read  in  evidence,,  and  the  bill  of 
exceptions  informs  us  that,  it  appearing  that  the  note  had  not 
become  due  at  the  time  of  trial,  it  was  agreed  between  coun- 
sel that  no  objection  should  be  raised  on  that  account,  but 
that  if  the  claim  should  be  allowed,  it  should  be  paid  at 
maturity. 

Richard  H.  Hutson  testified  as  follows :  '*  I  am  the  payee 
of  the  note.  It  was  executed  in  my  presence.  I  sold  a 
house  and  lot  in  Wadesville  to  the  decedent,  and  in  consid- 
eration therefor  the  decedent^  Downey,  gave  me  two  notes. 
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and  this  note  in  question  for  the  interest  thereon.  This  note 
was  a  part  of  the  consideration  for  the  sale  of  said  house 
and  lot.  I  executed  to  him  a  deed  for  the  house  and  lot, 
and  he  kept  it  in  his  possession  until  he  died.  I  transferred 
the  note  to  the  plaintiff.  Downey  was  pretty  drunk. when 
he  signed  the  note,  too  drunk  to  write  his  own  name.  The 
execution  of  the  note  by  him  was  in  pursuance  of  the  con- 
tract previously  made  between  us.  The  next  morning  after 
he  signed  the  note,  I  met  him  in  Wadesville  and  asked  him 
how  he  liked  his  trade.  He  said  he  was  perfectly  satisfied 
with  the  trade,  and  intended  to  marry  in  a  few  days  and 
move  into  the  house.  At  this  time  he  was  not  much  drunk. 
In  two  days  afterwards  he  was  killed.  He  did  not  in  this  last 
conversation  mention  the  note  particularly,  but  the  note  was 
given  by  him  to  carry  out  the  agreement  first  made  between 
us.  The  decedent  could  write  his  name."  This  was  all  the 
plaintiff's  evidence. 

Benjamin  Gwaltney,  on  behalf  of  the  defendant,  testified 
as  follows:  **  I  knew  the  decedent  well.  I  have  seen  him 
write  often,  but  never  saw  him  make  his  mark.  I  know 
nothing  else  about  this  matter,  except  what  Mr.  Cross  told 
me."    This  was  all  the  evidence  given  in  the  case. 

The  defence  that  the  note  was  given  without  consider- 
ation is  not  sustained  by  the  evidence.  On  the  contrary,  ft 
seems  to  have  been  given  for  a  valuable  and  sufficient  con- 
sideration. Counsel  for  the  appellee  call  attention  to  that 
part  of  the  testimony  showing  that  the  note  in  question  was 
given  for  the  interest  on  the  other  two  notes,  and  suppose 
that  Hutson  had  received  full  value  for  the  house  and  lot  in 
the  other  two  notes,  and  when  the  deceased  was  intoxicated 
got  him  to  give  this  note  to  obtain  additional  pay  when  none 
was  due.  It  does  not  appear  that  this  note  was  given  at  a 
different  time  from  that  at  which  the  other  two  notes  were 
given.  Nor  does  it  appear  that  it  was  not.  It  was  given, 
however,  for  interest  on  the  other  two  notes.  It  is  probable, 
or  possible,  to  say  the  least,  that  the  other  two  notes  were 
given  for  the  principal  of  the  purchase-money  of  the  real 
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estate,  and  that  the  note  in  question  was  given  at  the  same 
time  for  the  interest  which  was  to  accrue.  But  if  this  note 
was  given  after  the  giving  of  the  other  two  for  the  interest 
that  had  akeady  accrued,  it  would  not,  in  either  case,  be 
without  consideration. 

We  think  there  can  be  no  question  but  that  the  deceased 
executed  the  note.  There  is  no  conflict  in  the  evidence 
as  to  this.  That  the  deceased  could  write,  but  on  this  occa- 
sion chose  to  make  his  mark  and  not  to  write  his  name,  is 
a  circumstance  which  cannot  control  the  positive  uncontra- 
dicted evidence  that  the  signature  was  written  to  the  note 
at  his  request,  and  that  he  made  his  mark  thereto  in  the 
presence  of  the  witness. 

Upon  the  question  as  to  the  other  ground  of  defence 
there  is  more  room  for  doubt ;  that  is,  whether  or  not  the 
maker  of  the  note  was  so  much  intoxicated  as  to  be  incapa- 
ble of  binding  himself  by  the  contract.  But  see  Rdnskopf 
V.  Rogge,  37  Ind.  207.  It  may  be  said  in  this  connection,  that 
that  part  of  the  reply  to  the  second  paragraph  of  the  answer 
which  alleges  that  the  real  estate  for  which  tiie  note  was  given 
had  been  sold  by  the  administrator  of  the  deceased,  was 
wholly  unsupported  by  the  evidence.  The  circumstance 
that  on  the  next  day  after  the  note  was  given,  when  he  was 
"  not  much  drunk,"  he  expressed  himself  perfectly  satisfied 
with  the  trade,  cannot  have  much  weight  in  the  case.  Coun- 
sel for  the  appellee  argue  the  case,  in  part,  as  if  there  was 
an  answer  in  showing  that  the  note  had  been  obtained  by 
fraud.  But  this  is  a  misapprehension.  While  it  is  said  in 
one  or  two  of  the  paragraphs  that  the  note  was  obtained  by 
fraud  and  without  consideration,  we  cannot  regard  that  part 
of  these  paragraphs  which  speaks  of  fraud  as  amounting  to 
any  defence  at  all.  Fraud  cannot  be  pleaded  in  this  general 
way,  but  the  facts  constituting  the  same  must  be  set  out  par- 
ticularly. It  is  not  enough  to  say  that  a  transaction  was 
fraudulent,  or  that  an  instrument  was  obtained  by  fraud, 
but  the  facts  must  be  alleged.  Curry  v.  Keyser,  30  Ind. 
214. 
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Conceding  that  the  evidence  shows  that  the  deceased, 
when  he  executed  the  note,  was  too  much  intoxicated  to 
bind  himself  by  the  contract,  which,  however,  may  well  be 
doubted,  there  is  a  ground  on  which  even  that  defence  must 
be  held  to  be  insufficient,  and  that  is,  that  the  contract  was 
not,  on  account  of  the  intoxication  of  Downey,  rendered 
absolutely  void,  but  was  only  voidable,  and  that  to  avoid  it 
he  or  his  representative  must  have  restored  what  was  received 
by  him  under  the  contract,  before  he  could  be  relieved  from 
its  obligation.  In  McGuife  v.  Callahan^  19  Ind.  128,  it  was 
said  by  this  court:  "  The  plaintiff  seeks  to  avoid  the  instru* 
ment,  on  the  ground  of  fraud  and  drunkenness.  He  cannot, 
however,  treat  the  instrument  as  void,  and,  at  the  same  time, 
as  good.  If  the  instrument  is  good,  the  plaintiff  can  main- 
tain no  action  to  recover  the  value  of  the  property  thus  sold, 
if  the  defendant  has  performed  the  stipulations  to  be  by  him 
performed,  which,  for  aught  that  appears,  he  has  done.  If 
the  instrument  is  voidable,  either  on  the  ground  of  fraud  or 
drunkenness,  the  plaintiff,  before  he  can  avoid  it  and  maintain 
an  action  for  the  value  of  the  property  thus  transferred, 
must  place  the  defendant  in  statu  quo,  by  relunding  to 
him  what  he  has  advanced  in  pursuance  of  the  contract. 
*  *  *  This  doctrine,  in  our  opinion,  is  as  applicable  to 
contracts  voidable  on  the  ground  of  drunkenness,  as  those 
voidable  on  the  ground  of  fraud.  Drunkenness  does  not 
make  a  contract  void,  but  only  voidable,  i  Stoty  Con.,  sec. 
45,  and  authorities  in  note  4,  p.  86." 

We  adhere  to  this  authority  as  a  correct  exposition  of  the 
law  on  the  subject,  and  hold  that  the  note  which  is  in  con- 
troversy in  this  case  is  not,  on  account  of  the  intoxication 
of  the  maker  at  the  time  of  its  execution,  absolutely  void,  but 
only  voidable.  It  follows,  according  to  a  well  settled  rule 
of  law,  that  to  enable  the  maker  or  his  representative  to 
defend  successfully  on  that  ground,  there  must  have  been  a 
rescission  of  the  contract,  by  placing  the  parties  in  statu  quo* 
As  it  appears  that  the  maker  of  the  note,  as  alleged  in  the 
second  paragraph  of  the  reply,  received  ^  deed  of  convey* 
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ance  for  the  real  estate  for  which,  in  part,  the  note  was  given, 
and  it  is  not  alleged  or  shown  by  the  evidence  that  he  or 
his  representatives  ever  reconveyed  the  title,  or  in  any  way 
properly  rescinded  the  contract,  the  court  should  have  found 
for  the  plaintiff  upon  the  evidence,  instead  of  finding  for  the 
defendant. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial. 

£.  M.  Spencer  and  JV.  Loudon,  for  appellant. 

A.  P.  Hovey  and  G.   V.  Menzies,  fw  appellee. 


Sloan  v.  The  State. 

CRDHniAL  Law. — IndUtmeni.'^AssauU  and  Battery  with  Intent  t9  Murder.-^ 
An  indictment  for  assault  and  battery  with  intent  to  murder  charged  that  the 
defendant  "feloniously,  purposely,  and  with  premeditated  malice,**  did 
"  beat,  strike,  kick,  stamp,  trample  upon,  and  wound,  with  intent,  then," 
etc.  , 

Ifeid,  that  the  indictment  su6Eiciently  charged  an  assault  and  botteiy. 

Same. — In  an  indictment  for  an  assault  and  battery,  it  is  not  necessary  that  all 
the  words  *<  rude,"  **  insolent,"  <<  angry,"  should  be  used ;  if  one  or  more  of 
them  be  used,  or  the  equivalent  of  one  or  more  of  them,  it  is  sufBdent. 

APPEAL  from  the  Marion  Criminal  Court 
DowNEV,  J. — In  the  indictment  against  the  appellant  it  is 
charged  that  on,  etc.,  at,  etc.,  he  did,  in  and  upon  one  Henry 
Brandt,  feloniously,  purposely,  and  with  premeditated  malice, 
make  an  assault,  and  him,  the  said  Henry  Brandt,  did  then 
and  there  feloniously,  purposely,  and  with  premeditated  mal- 
ice, beat,  strike,  kick,  stamp,  trample  upon,  and  wound,  with 
intent,  then  and  there  and  thereby,  him,  the '  said  Heniy 
Brandt,  feloniously,  purposely,  and  with  premeditated  malice, 
to  kill  and  murder,  contrary  to  the  form  of  the  statute,  etc. 
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A  motion  to  quash  the  indictment,  made  by  the  appellant, 
was  overruled,  and  he  excepted.  Upon  arraignment  and 
plea  of  not  guilty ;  he  was  tried  by  a  jury,  and  there  was  a 
verdict  of  guilty,  a  motion  in  arrest  of  judgment  made  by 
him  was  overruled,  and  sentence  was  pronounced  against 
him  according  to  the  verdict  of  the  jury.  The  errors  assigned 
are  the  overruling  of  the  motion  to  quash  the  indictment,  and 
that  in  arrest  of  the  judgment.  The  only  question  discussed 
and  presented  for  our  decision  is  as  to  the  sufficiency  of  the 
indictment  The  specific  objection  urged  by  counsel  for 
the  appellant  against  the  indictment  is,  that  it  does  not  suffi- 
ciently charge  the  assault  and  battery.  It  is  not  denied  but 
that  it  properly  charges  the  intent  to  commit  murder,  if  it 
sufficiently  charges  the  minor  offence. 

It  is  beyond  any  question  necessary  that,  in  such  cases, 
the  assault  and  battery  must  be  charged  in  the  appropriate 
language,  or  otherwise  there  is  no  foundation  for  the  charge 
of  an  intent  to  commit  the  higher  crime  charged.  Adell  v. 
The  State,  34  Ind.  543 ;  Cranor  v.  The  State,  39  Ind.  64. 

The  language  of  the  statute  which  defines  an  assault  and 
battery  is  as  follows :  "  Every  person  who  in  a  rude,  inso- 
lent or  angry  manner,  shall  unlawfully  touch  another,  shall 
be  deemed  guilty  of  an  assault  and  battery,''  etc. 

It  has  been  held  by  this  court,  as  a  general  rule,  that  it  is 
sufficient  for  the  prosecutor,  in  charging  a  crime,  to  follow 
the  langus^e  of  the  statute  defining  the  same.  The  State  v. 
Bougher,  3  Blackf.  307.  The  indictment  in  the  case  under 
consideration  does  not  describe  the  assault  and  battery  in 
the  language  used  in  the  statute  defining  it.  But  this  does 
not  dispose  of  the  case,  for  this  court  has  decided  that  it  is 
not  necessary  to  use  the  exact  words  of  the  statute,  if  other 
words  of  equivalent  meaning  are  used;  and  the  criminal  code 
in  its  rules  of  pleading  expressly  provides,  that  "  words  used 
in  the  statute  to  define  a  public  offence  need  not  be  strictly 
pursued,  but  other  words,  conveying  the  same  meaning,  may 
be  used."  2  G.  &  H.  403,  sec.  59;  Comeille  v.  The  State, 
16  Ind.  232. 
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The  question  is,  then,  are  the  words  used  in  the  indict- 
ment equtvolent  with  those  used  in  the  statute  and  omitted 
in  the  indictment  ?  It  was  not  necessary  that  all  the  words, 
*'  rude,"  '*  insolent,"  "  angry,"  should  have  been  used,  for 
they  are  coupled  disjunctively  by  the  word  "  or."  Hence  if 
any  one  or  more  of  them  had  been  used,  it  would  clearly 
have  sufficed.  The  word  '*  unlawfully"  is  also  omitted  in 
the  indictment.  The  question  is,  then,  do  the  ponderous 
words,  *'  feloniously,  purposely,  and  with  premeditated  mal- 
ice," weigh  as  much  in  their  signification  as  the  omitted 
words?  We  think  they  do.  See  Comeille  v.  The  State, 
supra,  a  case  somewhat  like  this.  The  indictment  also 
omits  the  word  ''  touch,"  which  is  found  in  the  statute.  In 
lieu  of  it  the  pleader  has  used  the  words  **  beat,  strike,  kick, 
stamp,  trample  upon,  and  wound,"  which,  we  think,  and  no 
doubt  the  prosecuting  witness  thinks,  are  fully  equivalent  to 
the  word  touch.  If  it  were  our  province  to  advise,  and  not 
merely  to  decide,  we  would  suggest  to  those  whose  duty  it 
is  to  put  in  legal  form  the  accusations  made  by  the  grand 
jury,  to  select  tlieir  words  from  the  statutes  defining  the 
crime  which  is  charged,  and  not  gather  them  up  at  random 
from  other  sources. 

We  regard  the  indictment,  notwithstanding  its  want  of 
accuracy,  as  substantially  sufficient 

The  judgment  is  affirmed,  with  costs. 

%  R  McDonald,  %  M.  Butler,  J.  5.  Harviy,  and  F. 
%  Mattler,  for  appellant. 

y.  C,  Denny,  Attorney  General,  R.  P.  Parker,  and  %  S* 
Duncan,  for  the  State. 


MAY  TERM,  1873.  573 

Herria  ei  ai.  v,  Olvcgr  et  al 


Herein  et  al.  v.  Olvev  et  al. 

SUPRCHK  QovKT.^Ricordr^Siriimg  OiU.~^BUl  of  £xcf^m.-^'Where  on 
Appeal  to  the  Supreme  Cotut  a  pleading  struck  out  by  the  lower  court  is  not 
made  a  part  of  the  record  by  bill  of  exceptions,  it  will  be  presumed  by  the 
appellate  court  that  the  ruling  was  correct 

Same. — Motion  to  TVansfir  Cause.'^yfh.tTe  a  motion  to  transfer  a  cause  from 
the  court  of  common  pleas  to  the  drcuit  court,  on  the  ground  that  the  title  to 
real  estate  was  in  issue,  was  overruled,  and  oa  appeal  there  was  no  bill  of 
exceptions  embodying  the  motion  or  showing  the  ground  upon  which  it  was 
decided ; 

ITeld,  that  the 'ruling  on  the  motion  could  not  be  reviewed. 

APPEAL  from  the  Hamilton  Common  Pleas. 

WoRDEN,  J. — Partition  of  lands.  In  the  petition  it  was 
alleged  that  Nancy  Herrin,  who  was  one  of  the  defendants, 
was  the  owner  of  an  undivided  one-fifth  of  two-thirds  of  the 
land.  Andrew  Alford,  who  was  made  a  defendant,  filed  a 
paper  which  may  be  regarded  as  a  cross  complaint  against 
Nanc}^  alleging  that  she,  in  conjunction  with  her  husband, 
had  executed  to  him  a  quitclaim  deed  for  her  interest  in 
the  land,  but  that  a  mistake  had  been  made  in  the  execution 
of  the  deed,  the  land  being  therein  misdescribed.  Nancy, 
by  her  guardian  ad  litem,  ansiVered  the  cross  complaint,  first, 
by  general  denial,  and,  second,  in  avoidance.  The  second 
paragraph  was  stricken  out  on  motion  of  Alford,  and 
Nancy,  by  her  guardian  ad  litem,  excepted. 

This  ruling  is  assigned  for  error.  As  the  pleading  thus 
stricken  out  is  not  made  a  part  of  the  record  by  a  bill  of 
exceptions,  we  can  not  notice  it  We  must  presume,  there- 
fore, that  the  ruling  in  striking  it  out  was  correct 

After  the  pleadings  had  been  filed,  Nancy,  by  her  guar- 
dian ad  litem,  moved  the  court,  in  writing,  to  transfer  the 
cause  to  the  circuit  court,  "  for  the  reason  that  the  only 
issue  between  the  defendants  Andrew  Alford  and  Nancy 
Herrin  involves  the  title  to  real  estate." 

The  motion  was  overruled.  To  this  ruling  Nancy 
excepted,  as  the  record  informs  U3,  but  there  id  no  bill  of 
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exceptions  in  the  record  embodying  the  motion,  or  showing 
the  ground  upon  which  it  was  decided.  We  are  of  the 
opinion  that  no  question  is  properly  before  us  involving  the 
correctness  of  the  ruling  on  the  motion.  These  are  all  the 
questions  presented  by  the  assignment  of  errors  and  the 
brief  of  counsel  for  the  appellants. 

The  judgment  below  is  affirmed,  at  tlie  costs  of  Herrin 
and  wife,  who  alone  have  assigned  error. 

W.  O^Brien  and  R.  Graham^  for  appellants. 

D.  Moss  and  F.  M.  Trissal^  for  appellees. 


Steinmetz  v.  Wingate. 

Fracticb. — Motion  to  Reject  Pleading* — ^In  an  action  on  an  account,  com- 
menced before  a  justice  of  the  peace,  there  was  an  answer  in  two  {wa- 
graphs,  of  which  one  was  a  general  deniaL  A  motion  to  reject  the  whole 
answer  for  insufficiency  thereof,  filed  by  the  plaintiff,  in  such  a  form  as  to 
be  inseverable,  was  overruled. 

Held^  that  this  ruling  was  not  erroneous. 

Same. — Evidence, — Instruction  to  Find  Against  Plaintiff. — ^Where  a  demnncr 
to  the  evidence  would  be  sustained,  the  court  may  instruct  the  jury  to  find 
against  the  plaintiff.  Accordingly,  where  the  plaintiff  has  introduced  his 
evidence  and  rested,  and  the  evidence  introduced  does  not  tend  to  prove 
the  plaintiff's  cause  of  action,  the  court  may  refuse  to  hear  evidence  offered 
by  the  defendant,  and  direct  the  jury  to  find  against  the  plaintiff. 

APPEAL  from  the  Ripley  Circuit  Court 

OsBORN,  C.  J. — ^This  action  was  commemced  before  a 
justice  of  the  peace,  in  which  the  appellant  sought  to 
recover  on  the  following  account: 

"  William  C.  Wingate,  to  Anthony  Steinmetz,  Dr. 
To  money  had  and  received  to  the  use  of  Steinmetz,  ^20.00 
Interest,         -        -        -        -        -        -        -         -        1.05 


^21.05 
The  appellee  filed  an  answer  of  two  paragraphs ;  one^ 
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the  general  denial ;  the  other,  an  affirmative  answer,  in  bar 
of  the  action.  The  appellant  filed  a  written  motion  to  reject 
the  whole  answer,  for  the  reason  that  it  was  insufficient  to 
constitute  a  defence,  and  because  it  was  irrelevant,  insuffi- 
cient, and  immaterial.  Without  disposing  of  that  motion, 
the  justice  tried  the  cause,  and  found  for  the  appellee,  and 
rendered  judgment  against  the  appellant. 

An  appeal  was  taken  to. the  circuit  court,  where  the  motion 
to  reject  the  answer  was  renewed  and  overruled.  The  cause 
was  tried  by  a  jury,  resulting  in  a  verdict  for  the  appellee, 
and,  over  a  motion  for  a  new  trial,  judgment  was  rendered  on 
the  finding  against  the  appellant  for  costs.  Proper  excep- 
tions were  taken  to  the  different  rulings  of  the  court. 

It  will  be  unnecessary  to  set  out  the  causes  for  a  new 
trial. 

The  errors  assigned  are,  in  overruling  the  motion  to 
reject  the  answer,  and  in  overruling  the  motion  for  a  new 
trial. 

There  was  no  error  in  overruling  the  motion  to  reject  the 
answer.  It  went  to  the  whole  answer,  including  the 
general  denial,  and  was  in  such  a  form  as  to  make  it  insepa- 
rable. 

A  bill  of  exceptions  is  in  the  record.  It  contains  all  the 
evidence  in  the  case.  It  also  informs  us  that  the  appellant 
introduced  his  evidence  and  rested.  The  appellee  was 
sworn  in  his  own  behalf,  and  while  he  was  testifying,  the 
court,  of  its  own  motion,  stopped  the  further  examination 
of  witnesses,  and  gave  the  following  charge : 

"Gentlemen  of  the  jury,  there  being  no  evidence  to  sus- 
tain this  action,  you  will  find  for  the  defendant."  The  lan- 
guage of  the  bill  of  exceptions,  following  the  charge,  is  as 
follows :  "  To  all  of  which  plaintiff  at  the  time  excepted." 

We  have  examined  the  evidence,  and  are  of  the  opinion 
that  there  was  no  evidence  before  the  jury  tending  to  prove 
the  plaintiff's  cause  of  action,  and  he  could  not  introduce 
any  more  evidence  in  chief,  without  special  permission.  In 
such  case,  the  court  may  refuse  to  hear  evidence  offered  by 
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the  defendant,  and  charge  the  juiy  to  find  against  the 
tiff.  Nixon  v.  Brown,  4  Blackf.  157 ;  Porter  v.  Millard,  \% 
Ind.  502.  Where  a  demurrer  to  the  evidence  would  be 
sustained,  the  court  may  instruct  the  jury  to  find  against  the 
plaintiff.     T7ie  Governor  v.  Shelby,  2  Blackf.  26. 

In  the  case  at  bar  there  was  an  absolute  deficiency  in  the 
testimony,  which  could  not  be  supplied  by  intendment  or 
inference. 

The  judgment  of  the  said  Ripley  Circuit  Court  is  affirmed, 
with  costs. 

G.  Duriin,  for  appellant. 


Keightlev  v.  The  Board  of  Commissioners  of  Putkau 

COUNTT. 

County  Commissioners. — County  Auditor, — Salary  in  Lieu  {/  AHowancfr.'^ 
Ji,  board  of  county  commissioners  may  not  by  its  order,  made  with  the 
assent  of  the  county  auditor  and  upon  his  agreement  with  the  board,  allovr 
him  an  annual  salary,  pa]rable  quarterly  out  of  the  county  treasury,  in  lies 
of  the  specific  allowances  which  the  board  is  authorized  to  make  him  for 
hb  services;  and  the  fad  that  such  an  agreement  and  order  had  been 
made  and  acted  upon  during  the  continuance  of  an  auditor  in  ofSce,  and 
that  final  settlement  and  payment  had  been  made  under  such  order  and 
agreement  at  the  expiration  of  his  tenn  of  ^ce,  it  was  M^ld^  constituted  co 
defence  to  a  suit  by  the  auditor  against  the  board,  to  recover  for  his  ser- 
vices, though  the  amount  paid  him  under  the  order  might  be  set  off  against 
his  claim. 

APPEAL  from  the  Putnam  Common  Pleas. 

Downey,  J. — ^This  action  was  brought  by  the  appdlant 
against  the  appellee,  and  there  was  judgment  for  the 
defendant.  The  errors  assigned  in  this  court  are  the  over- 
ruling of  the  plaintiff's  demurrers  to  the  fourth,  fifth,  and 
sixth  paragraphs  of  the  answer  of  the  defendant,  and  the 
sustaining  of  the  demurrers  of  the  defendant  to  the  thiid 
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and  fourth  paragraphs  of  the  plaintiff's  reply  to  the  fifth  and 
sixth  paragraphs  of  the  answer.  The  plaintiff  was  elected 
auditor  of  Putnam  county  in  1863,  ^^^  ^^  alleges  that  he 
then  entered  upon  the  discharge  of  the  duties  of  his  ofHce 
for  the  term  of  four  years  then  next  following,  and  that 
during  said  time  he  rendered  services  and  was  entitled  to 
receive  pay  for  such  services,  according  to  law,  in  the 
amount  of  twenty-five  thousand  dollars,  a  bill  of  particulars 
of  which  is  filed  with  the  complaint,  which  amount  he 
alleges  is  due  and  remains  unpaid. 

The  defendants  pleaded :  i.  A  general  denial.  2.  Pay- 
ment. 3.  Set-ofKI  4*  That  the  plaintiff  is  justly  indebted 
to  the  defendant  for  money  had  and  received  of  the 
defendant,  at  the  hands  of  the  treasurer  of  said  county  of 
Putnam,  for  the  use  of  the  defendant,  in  the  sum  of 
twent}'-seven  thousand  dollars,  as  per  bill  of  particulars 
hereto  attached,  which  sum  the  defendant  offers  to  set  off 
against  so  much  as  may  be  found  due  the  plaintiff  on  his 
said  demand,  and  asks  judgment  for  the  residue,  to  wit, 
twenty-seven  thousand  dollars »  5.  That  the  defendant,  on 
the  15th  day  of  March,  1864,  allowed  and  paid  to  the  plain- 
tiff nine  hundred  and  forty-six  dollars  and  fifty-nine  cents, 
in  full  for  his  services  to  that  date ;  that  the  plaintiff  then 
proposed  to  the  defendant  that  for  all  services,  as  such 
auditor,  to  be  rendered  subsequent  to  that  date,  he  would 
receive,  in  gross,  the  sum  of  twenty-seven  hundred  and 
fifty  dollars  per  year,  in  full  of  all  charges  that  might  be 
made  by  him  s^inst  Putnam  county  for  such  services,  he 
receiving  and  enjoying  all  fees  properly  taxable  against 
individuals,  all  regular  expenses  of  the  ofHce  to  be  paid  by 
said  county,  and  he  not  being  required  to  present  at  each 
regular  session  of  the  board  an  account  of  his  services ; 
that  the  defendant  accepted  his  offer,  and  they  directed  and 
he  entered  an  order  in  acceptance  thereof,  a  copy  of  which 
order  is  made  part  of  the  answer ;  that  the  plaintiff  up  to 
the  close  of  his  term  of  ofiSce  acted  under  said  agreement^ 
Vol.  XLII.— 37 
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and  for  each  full  quarter  accepted  his  quarterly  allowance 
for  said  services  under  said  contract,  of  six  hundred  and 
eighty-seven  dollars  and  fifty  cents,  which  was  paid  to  him 
by  the  treasurer  of  said  county,  and  for  the  fractional 
quarter  ending  at  the  date  of  his  resignation  as  such  auditor, 
on  the  20th  day  of  October,  1866,  he  was  allowed  and  piaid 
three  hundred  and  eighty-two  dollars,  which  was  a  full  and 
final  compensation  under  said  agreement;  that  all  the  regu- 
lar expenses  of  said  office  during  said  time  were  paid  by  the 
county,  and  the  defendant  had  and  received  for  his  own  use 
and  profit  all  the  fees  of  said  ofHce  taxable  to  and  due  from 
individuals ;  all  of  which  were  had  and  accepted  by  the 
plaintiff  in  full  satisfaction  of  all  claims  against  the  defend- 
ant for  his  services  as  such  auditor,  and  the  said  contract 
was  executed,  satisfied,  and  discharged  by  both  parties  long 
before  the  commencement  of  this  action.  6.  The  sixth  par- 
agraph is  in  substance  the  same  as  the  fifth.  The  order 
made  by  the  board  as  evidence  of  the  agreement  mentioned 
in  the  fifth  and  sixth  paragraphs  of  the  answer,  a  copy  of 
which  is  filed  with  those  paragraphs,  is  as  follows :  "  Comes 
now  Elijah  T.  Keightley,  auditor,  and  the  board  of  commis- 
sioners, after  advisement,  do  agree  that  the  said  E,  T. 
Keightley,  as  auditor,  is  to  receive  for  his  services,  as  such 
auditor,  the  sum  of  twenty-seven  hundred  and  fifty  dollars 
per  year,  in  full  of  all  charges  that  may  be  made  by  him 
against  the  county,  for  such  services.  The  said  auditor  is 
to  receive  extra  all  fees  that  are  due  from  individuals.  The 
said  auditor  is  to  do  all  legitimate  work  of  said  office.  The 
regular  expenses  of  the  office  to  be  paid  by  the  county." 

Counsel  for  the  appellant  argue  the  insufficiency  of  the 
third  paragraph  of  the  answer.  But  that  paragraph  was 
held  bad  on  demurrer  in  the  common  pleas,  and  upon  that 
action  of  the  court  no  error  is  assigned  by  either  party- 
It  is  urged  that  the  fourth  paragraph  of  the  answer  is  bad, 
for  the  reason  that  no  "  sufficient "  bill  of  particulars  was 
filed  under  it.  It  is  not  disputed  but  that  a  bill  of  particu- 
lars was  filed.    The  point  is  that  it  is  not  sufficient   Perhaps 
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where  a  bill  of  particulars  has  been  filed,  and  the  question 
is  as  to  its  sufficiency,  the  question  ought  to  be  made  in  the 
court  below  by  a  motion  for  a  further  bill  of  particulars,  as 
authorized  by  sec.  79,  2  G.  &  H.  105.  But  however  this 
may  be,  the  bill  of  particulars  in  this  case  under  the  fourth 
paragraph  was  sufficient.  It  was  headed,  *'  Dates  and 
amounts  of  money  had  and  received  of  the  board  of  com- 
missioners of  Putnam  county,  by  Elijah  T.  Keightley,"  and 
then  followed  the  several  amounts,  with  the  year  and  month 
on  the  left,  opposite  each  item. 

The  question  on  which  the  fifth  and  sixth  paragraphs  of 
the  answer  depend  is  the  same,  and  that  is,  can  the  commis- 
sioners, by  an  order  of  the  board,  made  with  the  assent 
and  upon  the  agreement  of  the  county  auditor,  allow  him 
an  annual  salary,  payable  quarterly  out  of  the  county  treas- 
ary,  in  lieu  of  the  specific  allowances  which  the  board  is 
authorized  to  make  him  for  services  rendered  by  him  ?  If 
the  board  can  legally  do  this,  then  the  paragraphs  of  the 
answer  in  question  are  a  good  bar  to  the  action.  On  the 
contrary,  if  the  board  can  not  legally  make  such  allowance, 
the  paragraphs  were  no  defence  to  the  action,  and  the 
demurreVs  to  them  should  have  been  sustained. 

In  our  opinion,  the  board  of  commissioners  had  no  legal 
power  to  make  such  allowance.  If  the  board  can  fix  such 
allowance  and  pay  the  same,  the  amount  which  they  shall 
fix  and  pay  must  necessarily  rest  in  their  discretion,  and 
there  would  seem  to  be  no  limit  to  the  amount  which  they 
might  allow.  We  think  they  have  not  been  intrusted  with 
any  such  power.  No  statute  giving  them  this  power  has 
been  brought  to  our  notice  by  counsel,  and  we  know  of  none. 
On  the  contrary,  the  fee  law  in  force  at  the  time  fixes  specific 
amounts  which  shall  be  allowed  to  the  auditor  for  his  services,  \ 
and  by  this  standard,  we  think,  must  his  compensation  for 
services  be  measured,  i  G.  &  H.  333.  The  fact  that  the 
amount  agreed  upon  had  been  paid  can  make  no  difference, 
when  the  agreement  under  which  it  was  paid  is^invalid.  A 
party  can  not  set.  up  and  s^icceed  upon  an  invalid  contract  or 
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agreement  as  a  defence,  any  more  than  he  can  use  it  success- 
fully as  a  foundation  for  an  action.  What  has  been  paid 
will  be  a  proper  set-off  against  the  services  rendered,  as 
we  suppose,  and  if  equal  in  amount  to  the  claim  of  the 
appellant,  may  defeat  his  action  entirely.  We  hold  that 
the  fifth  and  sixth  paragraphs  of  the  answer  are  both 
defective,  and  that  the  demurrers  to  them  should  have  been 
sustained. 

The  question  as  to  the  paragraphs  of  the  reply  need  not 
be  decided. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrers  to  the 
fifth  and  sixth  paragraphs  of  the  answer,  etc. 

2?.  E.  Williamson^  A,  Daggy^  y.  E.  McDonald,  A,  L 
Roache,  %  M.  Butler,  and  E,  M,  McDonald^  for  appellant 

S.  Tiirman,  for  appellee. 


Stingley  et  al.  v.  The  Second  National  Bank  of  1a- 

FAYETTE, 

Promissory  Note. — Attome/s  Fees, — Pleading, — In  a  promissoiy  note,  a  pro- 
vision for  the  payment  of  attorney's  fees,  if  suit  be  instituted  on  the  note,  is 
valid ;  and  if  it  were  invalid,  a  complamt  on  the  note  would  not  be  rendered 
insufficient  by  a  clause  alleging  the  value  of  the  attorney's  fees. 

Practice. —  Trial  Without  Issue, —  Where  the  parties  to  an  action,  'vithoot 
objection,  go  to  trial  without  an  issue  formed  upon  the  complaint,  the  defend- 
ant can  not,  after  verdict,  complain  of  the  want  of  an  issue. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Downey,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellants  on  a  promissory  note,  by  which  they  promise 
to  pay  a  certain  sum  of  money  with  ten  per  cent  interest 
after  maturity,  the  interest  until  maturity,  at  that  rate,  hav- 
ing been  paid  in  advance,  and  attorney's  fees  if  suit  was 
brought  on  the  note.  The  complaint  is  in  two  paragraplis. 
The  second  alleges  the  value  of  the  attorney's  fees  tot  be 


MAY  TERM,  1873.  581 

Stingley  et  uL  v.  The  Second  National  Bank  of  Lafayette. 

one  hundred  dollars.  The  first  has  no  allegation  as  to  the 
value  thereof.  The  defendants  answered  the  first  paragraph 
of  the  complaint  by  a  general  denial,  and  demurred  to  the 
second  paragraph,  on  the  ground  that  it  did  not  state,  facts 
sufficient  to  constitute  a  cause  of  action.  The  demurrer 
was  overruled.  By  agreement  of  the  parties,  the  cause  was 
then  submitted  to  the  court  for  trial  without  a  jury,  and 
there  was  a  finding  for  the  plaintiff)  for  the  amount  of  the 
note  and  the  attorney's  fees.  The  defendants  asked  the 
court  to  set  aside  the  verdict  and  grant  a  new  trial,  which 
the  court  refused  to  do,  but  rendered  judgment  for  the 
amount  of  the  finding  and  costs. 

The  errors  assigned  are  the  overruling  of  the  demurrer 
to  the  second  paragraph  of  the  complaint,  overruling  the 
motion  for  a  new  trial,  and  proceeding  to  the  trial  of  the 
cause  without  an  issue  upon  the  second  paragraph  of  the 
complaint 

There  was  no  error  in  overruling  the  demurrer  to 
the  second  paragraph  of  the  complaint.  The  objection 
made  to  it  by  counsel  for  the  appellant,  that  the  clause  in 
the  note  for  the  payment  of  attorney's  fees  rendered  the 
note  usurious  and  the  second  paragraph  of  the  complaint 
therefore  bad,  can  not  be  sustained.  If  that  clause  was 
conceded  to  be  invalid,  the  promise  to  pay  the  principal 
sum  mentioned  in  the  note  would  constitute  a  valid  and 
sufficient  cause  of  action.  But  such  a  stipulation  in  a  note 
has  been  too  often  held  valid  by  this  court  to  admit  of 
serious  question  now.  Smith  v«  Silvers^  32  Ind.  321 ; 
Stoneman  v.  Pyle^  35  Ind.  103 ;  The  First  National  Bank^  £tc,^ 
V.  Canatsey^  34  Ind.  149.    Other  cases  might  be  cited. 

The  question  relating  to  the  attorney's  fees  was  pre- 
sented in  the  motion  for  a  new  trial,  the  evidence  in  proof 
of  the  amount  of  the  fees  having  been  objected  to  on  the 
trial,  and  admitted  over  the  defendant's  objection.  This  is 
the  only  point  presented  under  this  assignment  of  error,and 
we  need  not  say  anything  in  disposing  of  it  in  addition  to 
what  we  have  already 
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With  reference  to  the  third  aliened  error,  that  is,  jvo- 
ceeding  to  trial  without  an  issue  formed  on  the  second 
paragraph  of  the  complaint,  it  is  only  necessary  to  say  that 
it,  too,  has  been  frequently  decided  by  this  court.  There 
are  many  cases  in  the  early  volumes  of  the  decisions  of  this 
court  holding  that  it  is  error  to  go  to  trial  without  an  issue. 
But  under  the  more  liberal,  and  perhaps  more  just  system 
introduced  by  the  code,  it  has,  for  many  years,  been  held, 
that  where  the  parties  go  to  trial  without  an  issue  and  widi- 
out  objection,  the  error  is  waived.  Train  v.  Gridiey,  36  Ind. 
241,  and  cases  cited. 

The  judgment  is  affirmed,  with  eight  per  cent,  damages 
and  costs. 

R.  C.  Gregory^  for  appellants. 

5.  A.  Huff  and  A  W.  Langdon,  for  appellee. 


Wallace  v.  Elus. 

Husband  and  Wife. — Parent  and  Child. — Liability  for  Board, —  In  an 
action  to  recover  on  an  account  for  boarding  the  wife  and  children  oftbe 
defendant,  it  appeared  in  eTidence  thst  the  plaintiff  boarded  said  wife,  who 
was  his  slater-in-lawy  and  said  children,  for  a  number  of  weeks,  at  his 
home,  having  contracted  therefor  with  her,  and  having  no  knowledge  of 
her  separation  from  her  said  husband  when  she  engaged  board;  that  s:ud 
husband  and  father,  during  the  time  of  said  boarding,  resided  at  a  distant 
part  of  the  State ;  and  that  he  had  a  home  for  bis  said  wife  and  childreir 
and  provided  for  them,  and  had  the  home  and  pxoviaons  for  them  dariog 
the  time  of  said  boarding,  which  they  did  not  need,  and  which  was  not 
contracted  for  or  authorized  by  him. 

Held^  that  these  facts  did  not  render  the  defendant  liable  for  the  board  of  his 
wife  or  his  children. 

APPEAL  from  the  Floyd  Common  Pleas. 

Downey,  J. — ^This  action  was  by  the  appellee  against  the 
appellant,  on  an  account  for  eight  weeks  board  of  the  wife 
and  two  children  of  appellant^  fifty-six  dollars* 
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On  the  trial  on  appeal  in  the  common  pleas,  which  was  to 
the  court,  without  a  jury,  the  following  was  all  the  evidence : 
The  appellee  testified  in  his  own  behalf:  "  I  reside  at  New 
Albany,  Indiana,  and  during  the  year  1870  I  boarded  the 
wife  and  two  children  of  the  defendant  for  the  period  of 
eight  weeks,  at  my  house ;  it  was  reasonably  worth  fifty-six 
dollars  for  that  time ;  I  contracted  with  her  to  board  them, 
but  we  did  not  agree  upon  the  price.*'  On  cross-examina- 
tion, ho  said,  ''I  had  no  contract  with  the  defendant  to 
board  them  for  that  or  any  other  time.  Defendant's  wife  is 
my  wife's  sister*  I  did  not  know  of  separation  of  defendant 
and  wife,  when  she  engaged  board  of  me." 

The  appellant  testified  in  his  behalf  as  follows :  "  I  am 
the  defendant.  During  the  time  the  plaintiff  speaks  of,  I 
resided  at  Fort  Wayne,  Indiana.  I  made  no  contract  with 
the  plaintiff  to  board  my  wife  and  two  children,  and  I  never 
authorized  him  to  board  them.  They  needed  none,  for  I 
had  a  home  for  them  and  provided  for  them  all  myself,  and 
during  the  time  he  speaks  of  I  had  the  house  and  provisions 
for  them."  On  cross-examination,  he  said,  "I  had  two 
children.  The  children  would  have  starved  if  some  one  had 
not  provided  for  them." 

All  persons  supplying  the  food,  lodging,  and  raiment  of  a 
married  woman,  living  separate  from  her  husband,  are 
bound  to  make  inquiries,  and  they  give  credit  at  their  peril. 
If  the  wife  elope,  the  husband  is  not  chargeable  even  for 
necessaries.  The  very  fact  of  the  separation  is  sufficient  to 
put  a  person  on  inquiry.  The  duties  of  husband  and  wife 
are  reciprocal.  The  duties  of  the  wife,  while  cohabiting 
with  her  husband,  form  the  consideration  of  his  liability. 
2  Kent  Com.  147,  and  cases  cited.  In  Vanuxen  v.  Rose^ 
7  Ind.  222,  which  was  for  goods  sold  to  the  wife,  the  ques- 
tion turned  upon  the  evidence.  The  court  said:  "The 
record  professes  to  set  forth  all  the  evidence.  We  have 
examined  it,  and  are  decidedly  of  the  opinion  that,  prior  to 
the  sale  of  the  goods,  the  plaintiffs  had  good  reason  to 
believe  that  she  had  separated  herself  from  the  defendant 


584  SUPREME  COURT  OF  INDIANA. 

Wallace  v.  EIKs. 

There  was  at  least  enough  in  the  facts  within  their  knowl- 
edge at  the  time  of  the  sale^  and  in  the  circumstances  under 
which  she  purchased^  to  put  them  upon  inquiry ;  and  hav- 
ing thus  sold  the  goods  to  the  wife,  they  are  not  entitled  to 
charge  the  husband." 

In  the  case  under  consideration,  the  evidence  shows  that 
the  defendant  made  no  contract  for  the  boarding  of  his  wife; 
that  during  the  time,  the  defendant  had  a  home  and  pro- 
visions for  her  and  the  children  at  Fort  Wayne.  The  wife, 
a  sister-in-law  of  the  plaintiff,  contracted  with  the  plaintiff 
for  boarding  for  herself  and  children,  without  fixing  upon 
any  price,  and  remained  in  his  family  as  a  boarder  for  eight 
weeks.  He  says  he  knew  of  no  separation  of  the  husband 
and  wife  when  she  engaged  board.  It  does  not  appear  that 
there  ever  was  any  separation  by  the  defendant  from  his 
wife,  unless  it  can  be  inferred  from  the  fact  that  she  and  the 
children  were  absent  from  the  home  in  Fort  Wayne.  It 
appears  rather  that  she  had  abandoned  her  husband  and  his 
home.  We  think  the  evidence  does  not  show  any  liability 
on  the  part  of  the  husband  to  pay  for  the  board  of  the  wife» 
under  the  circumstances.  It  is  not  the  policy  of  the  law  to 
encourage  the  living  apart  of  husbands  and  wives.  The 
allowance  of  the  claim  in  this  case  as  a  valid  demand  against 
the  husband  would  have  that  tendency.  The  circumstances 
were  such  as  to  put  the  plaintiff  on  inquiry.  Such  inquiry, 
if  the  evidence  is  true,  would  have  resulted  in  ascertaining 
that  the  defendant  was  ready  and  willing  to  pre  vide  for  his 
wife  at  home. 

The  age  of  the  children  does  not  appear.  If  they  were 
adults,  the  father  was  not  bound  by  law  to  support  them. 
If  they  were  minors,  still  we  think  the  circumstances  do  not 
show  a  right  in  the  appellee  to  supply  them  with  boarding 
and  charge  the  appellant.  When  the  father  is  able,  ready, 
and  willing  to  support  his  minor  children  at  his  home, 
another  can  not  supply  them  abroad  and  charge  him»  with- 
out his  assent  Here,  as  we  have  said,  we  think  the  circum- 
stances were  suflicient  to  chacrge  the  pkuntiffwith  the  duty 
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of  inquiry,  which,  in  effect,  was  notice  of  the  facts  which  an 
inquiry  would  have  enabled  him  to  ascertain.  2  Kent 
Com.  192.  If  a  husband  living  in  a  state  of  separation  from 
his  wife  suffer  his  children  to  reside  with  her,  he  impliedly 
constitutes  her  his  agent  to  order  necessaries  for  the  children 
on  his  credit.  Chit.  Con.  167;  2  Kent.  192.  But  the  facts 
proved  do  not  bring  the  case  under  consideration  within 
this  rule. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial. 

5^.  H.  Stotscnburg^  for  appellant. 


Hall  v.  Hall, 

Practice, — Supreme  Court, — Where  the  evidence  is  not  in  the  record,  no 
question  for  review  can  be  presented  on  the  ground  cf  insuCIcicncy  of  the  evi- 
dence or  newly-discovered  evidence. 

Same. — Where  there  has  been  a  recovery  for  a  larger  amount  than  the  plead- 
ings will  authorize,  a  judgment  may  be  reversed  on  the  ground  of  excessive 
damages,  though  the  evidence  be  not  in  the  record. 

APPEAL  from  the  Monroe  Common  Picas. 

Downey,  J. — Hansford  sued  the  appellant  and  appellee 
on  a  promissory  note  made  in  1862,  and  this  was  a  proceed- 
ing upon  a  cross  complaint,  by  Benjamin  Hall,  the  appellee 
herein,  against  John  Hall,  the  appellant,  to  settle  a  question 
between  them,  in  which  Hansford  was  not  particularly  inter- 
ested. The  case  was  here  once  before,  and  is  found  reported 
in  34  Ind.  314.  The  appellee  alleged  in  his  cross  complaint 
that  the  note  on  which  the  suit  was  brought  by  Hansford 
was  given  by  the  appellee  and  appellant  for  the  sum  of  one 
hundred  dollars,  fifty  dollars  of  the  amount  having  been 
loaned  to  each  of  them,  and  each  becoming  security  for  the 
other  for  the  sum  loaned  to  him ;  that  he,  Benjamin,  had 
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fully  paid  off  his  part  of  the  note,  and  twenty-five  dollars  in 
addition  thereto,  and  that  a  judgment  had  been  rendered  for 
the  balance  in  favor  of  Hansford.  The  said  Benjamin  prayed 
that  he  might  be  adjudged  security  for  John  for  the  balance 
due,  and  for  judgment  against  said  John  for  twenty-five  dol- 
lars, the  costs  of  this  proceeding,  and  other  proper  relief 

John  Hall  answered  the  cross  complaint  by  a  general 
denial.  He  also  answered  by  way  of  cross  complaint  against 
Benjamin,  stating  that  each  party  was  principal  in  the  note 
for  fifty  dollars  and  the  other  was  his  security;  that  he, 
John,  paid  off  the  portion  of  the  note  for  which  he  was  lia- 
ble as  principal,  and  that  there  remained  a  balance  due  for 
which  judgment  had  been  rendered  in  favor  of  Hansford; 
wherefore  he  prayed  that  he  be  adjudged  surety  of  Benja- 
min for  the  balance  due  on  the  note,  and  have  judgment 
for  costs  theretofore  expended  .by  him,  and  for  other  proper 
relief. 

A  trial  of  the  issues  by  jury  resulted  in  a  verdict  for  Ben- 
jamin Hall,  assessing  his  damages  at  sixty-four  dollars  and 
fourteen  cents.  A  motion  was  made  by  John  for  a  new 
trial  for  the  following  reasons :  i.  The  verdict  is  contrary 
to  the  evidence.  2.  It  is  contrary  to  law.  3.  The  damages 
are  excessive.    4.  Newly-discovered  evidence. 

This  motion  was  overruled  by  the  court,  and  final  judg- 
ment was  rendered  for  the  appellee  on  the  verdict. 

The  errors  assigned  are :  i.  The  overruling  of  the  motion 
for  a  new  trial.  2.  Rendering  judgment  for  Benjamin  Hall 
in  excess  of  the  plaintiff's  demand. 

The  evidence  is  not  in  the  record,  and  therefore  there  is 
no  cause  for  a  new  trial  on  the  ground  of  insufficiency  of 
the  evidence,  or  on  account  of  newly-discovered  evidence. 

Is  the  amount  of  damages  excessive  ?  The  note  to  Hans- 
ford was  dated  February  2d,  1862,  at  one  day.  The  cross 
complaint  of  Benjamin  Hall  was  filed  August,  1871.  Sup- 
posing that  the  twenty-five  dollars  paid  by  him  over  and 
above  his  share  of  the  note  was  paid  at  the  maturity  of  the 
note,  which  is  all  that  he  can  claim,  there  would  be,  if  we 
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do  not  mistake,  nine  years  and  six  months  interest  to  be 
added  to  the  twenty-five  dollars  to  make  the  utmost  amount 
which  Benjamin  could  claim.  If  this  interest  is  fourteen 
dollars  and  twenty-five  cents,  it  would  make,  when  added  to 
the  twenty-five  dollars,  the  sum  of  thirty-nine  dollars  and 
twenty-five  cents.  But  the  verdict  was  for  sixty-four  dollars 
and  fourteen  cents,  an  excess  of  twenty-four  dollars  and 
eighty-nine  cents  over  the  amount  which  the  cross  com- 
plaint shows  to  be  due  the  appellee.  This  much  appears 
without  any  bill  of  exceptions,  and  shows  that  the  damages 
were  excessive,  as  alleged  in  one  of  the  reasons  for  a  new 
trial.  It  seems  probable  that  the  jury  foimd  for  the  appel- 
lee the  total  amount  of  the  principal  and  interest  of  one- 
half  of  the  debt  to  Hansford,  without  reference  to  the  ques- 
tion, whether  that  amount  had  been  paid  by  the  appellee  to 
Hansford  or  not.  They  were  only  authorized  under  the  plead- 
ing to  find  for  the  appellee  -for  the  twenty-five  dollars 
paid  by  him  and  the  interest  on  it,  and  should  have  found 
whether  he  was  surety  or  not  for  John  for  the  residue 
of  the  debt  not  then  paid  to  Hansford.  The  appellee  could 
not  recover  for  money  paid  for  his  principal,  in  excess  of 
the  amount  which  he  had  really  paid,  and  in  excess  of  what 
he  alleged  he  had  paid. 

The  judgment  is  reversed  with  costs,   and  the  cause 
remanded  for  a  new  trial.* 

BusKiRK,  J.,  having  been  attorney  for  Hansford,  did  not 
participate  in  the  decision  of  this  cause. 

P.  C.  Dunning  and  %  F.  FiUman,  for  appellant. 

X  H.  Louden  and  C.  W,  Henderson,  for  appellee. 

^Petition  for  a  reheariog  overruled. 
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Firs  Insurance. — Principal  and  Agent, — Ratification, — A.  and  B.  were  eqnal 
partners  in  the  business  of  insorance  agenqr  at  the  town  of  N.,  the  former 
alone  being  the  agent  of  some  companies,  the  latter  alone  of  others,  and  both 
jointly  of  others,  they  having  a  common  office  and  acting  together  in  soliddng 
business,  the  profits  from  all  the  agencies  being  divided  between  the  partners. 
During  a  temporary  absence  of  A.,  a  policy  of  re-insurance  in  a  certain  com- 
pany of  which  he  alone  had  been  appointed  agent  at  N.,  and  oonceming 
which  he  alone  had  complied  with  the  statute  relating  to  foreign  insorance 
companies,  was,  upon  application,  issued,  counlers^ed  by  B.,  in  the  firm 
name,  as  agents.  It  had  been  understood  between  A.  and  B.  and  the  agent 
who  had  appointed  A.,  that  B.  was  to  participate  in  the  business  and  instract 
A.  in  its  duties.  The  policy  contained  a  provision  that  it  should  not  be  valid 
unless  countersigned  by  the  company's  duly  authorized  agent  at  N.  The 
policy  had  been  previously  signed  by  the  president  and  secretary  of  the  com- 
pany. The  premium  was  paid  to  B.  and  accounted  fior  by  A.,  in  his  next 
monthly  report  to  the  company,  A.  having  returned  to  N.,  and  having  been 
informed  of  the  issuing  of  the  policy  and  of  its  having  been  so  countersigned 
in  the  firm  name.  Before  making  said  report,  A.  was  wrongly  informed  that 
the  insured  property  was  being  removed  to  another  state.  The  general  agent 
of  the  company,  upon  being  informed  of  the  issuing  of  the  policy  and  receiv- 
ing a  copy  thereof,  made  some  objections  to  A.  as  to  the  character  of  the  risk, 
and  A.  informed  said  general  agent  that  the  property  was  being  removed  from 
the  State,  and  that  the  policy  would  be  cancelled.  The  re-insured  company 
was  in  no  way  connected  with  or  responsible  for  the  statement  that  the  prop- 
erty was  being  removed,  and  had  no  information  concerning  the  objections 
raised  by  the  general  agent.  About  one  month  after  the  issuing  of  the  policy 
of  re-insurance  and  the  payment  of  the  premium,  the  property  was  destroyed 
by  fire,  the  premium  not  having  been  returned  or  tendered  to  (he  re-insured 
company,  which  had  no  notice  of  dissatisfaction  of  the  company  that  issued 
the  policy  or  of  its  desire  to  cancel  it 

Heldf  that  neither  A.  nor  the  general  agent  having  taken  any  steps  to  undo  the 
acts  of  B.  by  returning  the  premium,  or  seeking  to  have  the  policy  cancelled, 
or  giving  notice  of  dissatisfaction  to  the  re-insured,  but  having  allowed  the 
re-insured  to  rest  under  the  belief  that  the  risk  was  complete  and  satisfactory; 
there  was  a  ratification  by  the  general  agent,  and  hence  by  the  insurance  com- 
pany, of  the  issuing  of  the  policy. 

APPEAL  from  the  Floyd  Circuit  Court. 

DowNEv^  J. — ^This  was  an  action  by  the  appellant  against 
the  appellees.  The  first  paragraph  of  the  complaint  was 
upon  a  policy  of  re-insurance,  alleged  to  have  been  made  by 
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the  appellees  to  the  appellant.  The  second  was  upon  a  con- 
tract of  re-insurance  in  writing,  alleged  to  have  been  exe- 
cuted and  delivered  by  the  appellees  to  the  appellant  in  the 
usual  form  of  policies  of  insurance  issued  by  the  appellees, 
in  every  respect,  except  that  it  was  not  countersigned  by 
the  agent  of  the  company.  The  third  was  upon  an  agree- 
ment to  re-insure,  and  set  out  a  copy  of  the  instrument, 
which  it  was  agreed  should  contain  the  provisions  of  the 
contract,  alleging  that  the  appellees  delivered  the  instrument 
signed  by  its  president  and  secretary,  but  failed  and  neglected 
to  have  the  same  countersigned  by  its  agent,  although  the 
premium  was  received,  and  the  risk  assumed,  and  concluded 
with  a  prayer  for  the  reformation  of  the  contract,  so  that  the 
same  might  be  properly  colmtersigned,  for  judgment  for  the 
amount  due  under  the  agreement,  and  for  general  relief. 

We  think  it  unnecessary  to  notice  particularly  the  different 
paragraphs  of  the  answer  filed  by  the  defendant.  A  gc^neral 
denial  was  filed,  and  also  a  paragraph  of  non  estfactumy  to 
all  the  paragraphs  of  the  complaint. 

Upon  a  trial  of  the  cause  by  the  court,  there  was  a  finding 
for  the  defendants,  a  motion  for  a  new  trial  was  made  and 
overruled,  and  final  judgment  for  the  defendant  rendered. 

Several  errors  are  assigned,  and  among  others,  it  is  alleged 
that  the  court  erred  in  overruling  the  motion  of  the  appel- 
lant for  a  new  trial.  A  disposition  of  this  point  will  decide 
the  material  questions  in  the  case.  One  of  the  reasons  for  a 
new  trial  was,  that  the  evidence  was  not  sufficient  to  justify 
the  finding  of  the  court. 

We  cannot  well  set  out  all  of  the  evidence,  on  account  of  its 
length ;  but  we  will  set  out  the  material  fitcts  of  the  case,  as 
disclosed,  so  that  the  ground  of  our  decision  may  be  clearly 
understood.  We  may  say,  before  doing  so,  however,  that 
the  case  turns  mainly  upon  the  question  whether  the  policy 
was  countersigned  by  the  agent  of  the  company  at  New 
Albany,  or  if  not,  whether  the  agent  of  the  company  at  that 
place,  or  the  general  agent  of  the  company  at  Erie,  Pennsyl- 
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vania,  or  both  of  them,  so  ratified  and  affirmed  the  act  as  to 
render  it  binding  upon  the  company. 

The  principal  office  of  the  appellant  was  at  Covington, 
Kentucky,  and  it  had  an  agency  at  Louisville,  in  that  State. 
The  general  office  of  the  appellee  was  in  Philadelphia, 
Pennsylvania-  Its  western  department  was  under  the  man- 
agement and  control  of  J.  F.  Downing,  general  agent,  his 
office  being  at  Erie,  Pa.  At  the  time  when  the  policy  was 
written,  and  for  some  time  before  and  afterward,  Elijah 
Sabin  and  Samuel  C.  Fisher  were  equal  partners  at  New 
Albany,  in  the  business  of  life,  fire,  and  marine  insurance, 
representing  several  companies.  They  had  been  jointly 
appointed  the  agents  of  some  of  the  companies.  Sabin 
alone  had  been  appointed  agent  of  others  of  the  companies, 
while  Fisher  alone  was  the  appointed  agent  of  the  appellees, 
and  perhaps  of  one  or  more  other  companies.  Fisher  alone 
had  complied  with  the  requirements  of  the  statute  relating 
to  foreign  insurance  companies,  so  far  as  the  appellees  were 
concerned.  They  had  a  common  office,  acted  together  in 
soliciting  business,  and  divided  the  profits  arising  from  all 
the  agencies  between  them.  On  the  28th  day  of  August, 
1866,  the  appellant,  through  its  agent  at  Louisville,  issued 
its  policy  of  insurance  to  J.  S.  Hall  &  Co.,  upontheir  engine, 
shafting,  machinery,  patterns,  flasks,  and  stoves,  finished  and 
unfinished,  contained  in  the  west  wing  of  the  Indiana  state 
prison,  at  JefTersonville,  formerly  used  as  a  tobacco  factory 
and  cooper  shop,  as  shown  by  a  diagram  of  the  prison,  and 
then  occupied  by  the  assured  as  a  stove  factory.  The  policy 
was  in  the  sum  of  ten  thousand  dollars,  and  was  to  run  for 
one  year.  The  policy  of  re-insurance,  on  which  the  first 
paragraph  of  the  complaint  is  founded,  was  of  the  same 
date,  and  for  the  same  time,  and  assumed  one-half  of  the 
above  named  risk.  The  premium  in  the  original  policy  was 
two  hundred  dollars,  and  that  in  the  policy  of  re-insurance 
was  one-half  of  that  amount.  The  appellants  afterward 
re-insured  the  other  half  of  the  risk  in  another  company. 
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No  further  notice  of  this  circumstance  need  be  taken  in  dis- 
posing  of  this  case,  as  this  loss  was  adjusted  and  paid. 

It  is  apparent  from  the  evidence  that  Fisher  was  not  an 
experienced  insurer,  when  he  was  appointed  the  agent  of  the 
appellees,  and  that  it  was  understood  between  Sabin,  Fisher, 
and  one  Goodrich,  the  appointing  agent  of  the  appellees, 
that  Sabin  was  to  participate  in  the  business  of  the  agency, 
and  instruct  Fisher  in  the  discharge  of  his  duties.  At  the 
time  of  assuming  the  risk  and  issuing  the  policy  of  re-in- 
surance, Fisher  was  absent  from  the  office.  A  clerk  or  agent 
of  the  appellant  went  to  the  office  with  a  memorandum  of 
the  amount  of  re-insurance  desired,  the  time,  description  of 
the  property,  as  in  the  original  policy,  etc.,  and  not  finding 
Fisher,  presented  the  same  to  Sabin  and  requested  the  re-in- 
surance. Sabin  took  the  memorandum,  and  after  examin- 
ing it  handed  it  to  a  clerk  of  the  firm,  in  the  office,  to  fill  out 
the  policy.  The  clerk  took  a  blank  form  and  filled  up  the 
policy  as  requested,  the  same  being  already  signed  by  the 
president  and  secretary  of  the  company.  When  this  was 
done,  Sabin  wrote  at  the  bottom  the  words :  **  Sabin  and 
Fisher,  agents."  The  statement  of  the  policy  with  refer- 
ence to  the  countersigning  thereof  is,  that  it  "shall  not  be 
valid  unless  countersigned  by  said  company's  duly  author- 
ized agent  at  New  Albany,  Ind.,"  and  the  words  immediately 
preceding  the  signatures  are  these :  "  countersigned  at  New 
Albany,  Ind.,  this  twenty-eighth  day  of  August,  A.  D., 
1866."  The  policy  was  numbered  108,  and  is  referred  to  by 
this  number  in  the  correspondence  concerning  it.  The 
policy,  in  this  form,  was  delivered  to  the  clerk  or  agent  of 
the  appellant,  but  it  was  afterward  returned  the  same  day, 
that  permission  for  further  insurance  might  be  indorsed 
upon,  or  inserted  in  it,  which  Sabin  did  in  these  words : 
**  Other  insurance  allowed  without  notice  unless  required  by 
this  company."  On  the  day  of  the  date  of  the  policy,  or 
on  the  next  day,  the  premium  was  paid  to  Sabin.  Just 
when  the  premium  was  remitted  or  reported  to  the  general 
agent  at  Erie  does  not  appear,  but  it  was  the  duty  of  Sabin 
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and  Fisher,  as  it  appears,  to  make  monthly-  reports  and 
accounts  to  the  general  agent  So  that  it  might  be  pre- 
sumed that  it  was  reported  to,  and  received  at,  Erie,  early 
in  September,  if  it  were  not  for  the  evidence  of  Fisher,  who 
testifies,  and  whose  report  shows,  that  it  was  embraced  in 
his  September  report,  which  report  was  in  his  own  hand- 
writing. Prior  to  this  date,  Fisher  had  returned  to  New 
Albany,  and  was  made  acquainted  with  the  &ct  that  the 
policy  had  been  issued  by  Sabin  in^  the  name  of  Sabin 
and  Fisher,  as  agents.  It  appears  that  before  the  report 
for  September  was  made,  on  or  about  the  20th  of  that  month, 
Fisher,  in  negotiating  insurance  in  favor  of  another  party, 
on  property  at  the  prison,  got  the  impression,  from  that 
party,  that  the  property  on  which  the  risk  had  been  taken 
by  the  appellant,  and  which,  in  part,  was  re-insured  by  the 
appellees  by  policy  No.  108,  had  been  removed,  or  was 
being  removed,  to  Louisville,  by  which  the  risk  would  be 
terminated.  The  appellant  was  in  no  way  connected  widi 
this  misunderstanding  on  the  part  of  Fisher.  This  informa- 
tion, however,  turned  out  to  be  incorrect  Downing,  the 
general  agent  at  Erie,  had  been  absent  from  his  office  during 
the  first  part  of  September,  but  having  returned  on  the  19th 
day  of  September,  1866,  he  Avrote  to  Fisher  as  follows: 

"Erie,  Pa.,  Sept  19th,  i866, 

"  S.  C.  Fisher,  Esq.,  New  Albany,  Ind. : 

"Dear  Sir,  Copies  of  policies  Nos.  108,  109,  and  no,  have 
just  come  to  hand.  I  am  somewhat  suprised  that  you 
should  have  put  us  on  the  special  hazard  covered  by  policy 
108,  without  previous  reference  to  this  office  by  application 
and  survey.  Those  prison  risks,  owing  to  the  extra  moral 
hazard,  are  considered  specially  undesirable,  particularly, 
when  they  are  also  of  the  special  hazard  class.  We  very 
much  desire  to  know  what  kind  of  building  it  is  that  contains 
the  engine,  machinery,  and  stock  insured.  If  brick  or  stone, 
we  may  conclude  to  carry  the  risk.  Please  send  us  applica- 
tion and  full  survey  at  your  earliest  convenience.    As  a  rule, 
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please  note  that  we  desire  all  specials  to  be  referred  to  this 
office  before  issue  of  policy. 

**  Yours  very  truly, 

"  J,  F.  Downing,  Gen.  Agent" 

In  answer  to  this,  Fisher  wrote  as  follows : 


it 


"New  Albany,  Ind.,  Sept.  27th,  1866. 
Mr.  J.  F.  Downing,  Esq. : 
"  Dear  Sir,  I  send  application  of  Messrs.  Hall,  Moore,  and 
Miller,  and  want  your  answer.  The  iirst  application  got 
misplaced,  if  not  sent.  Application  No.  108,  as  I  stated,  was 
moved  yesterday,  and  policy  will  be  cancelled.  I  presume  that 
don't  matter  to  us,  if  they  moved  the  property  to  another 
locality ;  they  are  moving  it  out  of  the  State  to  Louisville, 
Ky.  I  hope  all  will  be  satisfactory ;  excuse  any  wrong  in 
business  on  my  part,  as  I  have  been  absent  from  the  office 
most  of  the  time  this  month,  on  account  of  sickness.  I  will 
attend  to  business  myself  now  and  make  all  satisfactory. 

'*  Yours  very  respectfully, 

'*S.  C.  Fisher,  Agent." 

And  on  October  ist,  1866,  the  day  of  the  fire,.he  wrote 
to  Downing  a  letter,  of  which  the  following  is  the  postscript: 

*'  P.  S.  Messrs.  Hall,  Moore,  and  Miller,  on  policy  No. 
108,  have  not  sent  in  their  policy  yet  to  have  it  cancelled. 
They  have  moved  the  most  of  their  stock;  that  I  presume  it 
does  not  matter  to  us,  as  the  policy  is  void  if  the  goods  are 
removed  without  permission. 

"S.  C.  Fisher,  Agent'* 

On  the  6tfa  of  October,  1866,  Downing  wrote  to  Fisher 
as  follows : 

"  Erie,  Pa.,  October  6th,  186& 
''S.  C.  Fisher,  Esq.,  New  Albany,  Ind. : 
*^  Dear  Sir,  Your  &vor  of  the  ist  inst  came  duly  to  hand*. 
Vol.  XLII.— 38 
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Contents  noted.  Pleased  to  hear  that  we  escaped  loss  by 
not  renewing  policy  No.  13 ;  but  how  about  No.  108?  You 
say  you  were  expecting  that  policy  would  be  sent  in  for  can- 
cellationy  that  the  property  had  been  nearly  all  removed.  I 
see  that  a  fire  occurred  at  the  prison  on  the  night  of  the  ist, 
just  after  date  of  your  letter,  and  have  been  losing  anxiously 
for  a  letter  from  you,  with  information  as  to  the  result  Noth- 
ing coming  to  hand,  I  take  it  for  granted  we  escaped  loss. 
I  trust  this  is  so.  Should  dislike  to  get  our  fingers  burned  so 
soon,  as  penalty  for  going  outside  our  rules  of  business. 

"  Yours  very  truly, 

"  J.  F.  Downing.  Gen'l  Agent" 

On  October  2d,  1866,  Fisher  wrote  to  Downing,  inform- 
ing him  of  the  loss,  but  the  letter  is  not  in  evidence.  The 
answer  to  it  is  as  follows : 

"  Erie,  Pa.,  October  6th,  1866. 
*'  S.  C.  Fi^iER,  Esq.,  New  Albany  Ind. : 
"  Dear  Sir,  Yours  of  the  2d  inst.  just  to  hand,  informing 
us  of  loss  under  policy  No.  108.  This  is  unexpected,  as  you 
state,  in  your  letter  of  the  27th  ult  and  the  i8th  inst,  that 
property  covered  by  policy  No.  108  was  being  removed. 
'Nearly  all  out,'  you  say  in  letter  of  the  ist  It  must  be 
that  you  meant  to  say  policy  No.  113.  Were  it  not  for  this 
error,  we  would  not  have  had  more  tlian  ^2,500  on  No.  108, 
the  most  we  would  have  carried,  since  we  make  it  a  rule  to 
keep  out  of  state's  prison.  Mr.  Higgins  will  go  down  and 
fix  the  thing  up. 

"Yours  very  truly, 

"  J.  F.  Downing,  Gen'l  Agent" 

The  evidence  shows  that  Higgins  did  "go  down,"  but  did 
not,  as  seems  to  have  been  intended,  adjust  the  matter.  The 
proofs  of  the  loss  were  made,  to  which  there  is  no  objec- 
tion. The  appellant  paid  the  loss  on  the  original  policy, 
t>ut  the  appellee  refused  to  pay  the  loss  under  the  policy  of 
re-insurance.    Downing  wrote  a  final  letter,  of  date  the  27th 
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of  December,  1866,  in  which  he  assumed  two  grounds, 
on  which  the  appellees  are  not  liable:  i.  That  the  appel- 
lant did  not  retain  one-half  of  the  risk  insured ;  and,  2.  That 
the  policy  was  countersigned  by  Sabin  and  Fisher,  and  not 
by  Fisher  alone.     In  this  letter  he  makes  this  statement : 

"The  risk  in  question  was  never  accepted  by  this  com- 
pany, but,  on  the  contrary,  was  immediately  objected  to  on 
our  receiving  the  report  thereof;  the  fact  that  the  policy,  so 
called,  not  having  been  taken  up,  being  attributable  to  amis- 
understanding  of  our  agent,  S.  C,  Fisher,  in  regard  to  the 
removal  of  the  property.  Mr.  Fisher  having  reported  to  us 
that  the  property  covered  by  said  policy  was  being  removed 
to  Louisville,  Ky.,  and  that  we  had  nothing  at  risk,  a  mis- 
take on  the  part  of  Fisher,  as  it  subsequently  appeared,  so 
far  as  the  removal  was  concerned." 

There  is  no  evidence  to  show  that  the  appellant  had  any 
notice,  at  any  time,  of  any  dissatisfaction  of  the  appellees 
as  to  the  risk  which  they  had  taken,  or  of  any  desire  on 
their  part  to  cancel  the  policy.  The  premium  was  not 
returned  or  even  tendered  back  to  the  appellant,  until  in 
December,  1866,  or  later,  and  long  after  the  fire,  by  which 
the  property  was  destroyed,  occurred. 

We  are  aware  of  the  general  rule,  that  an  agent  can  not 
delegate  the  powers  conferred  upon  him  by  his  principal,  by 
conferring  them  nipon  another,  unless  he  has  been  specially 
empowered  by  the  principal  to  do  so ;  and  here  it  might  be 
a  question  of  some  difficulty  whether  Fisher  could  authorize 
Sabin  to  act  in  his  stead  as  the  agent  of  the  appellees,  if  it 
was  necessary  to  put  the  case  upon  that  ground  exclusively. 
Fisher  alone  had  been  appointed  agent  of  the  appellees 
according  to  the  requirements  of  the  statute  on  the  subject 
of  such  agencies,  and  it  is  fair  to  presume  that  he  had  been  \ 
appointed  on  account  of  his  supposed  qualifications  and  fit- 
ness for  the  agency.  Such  is  the  reason  of  the  rule,  at  all 
events,  whatever  may  have  been  the  facts  in  this  particular 
case.  In  speaking  on  this  subject.  Judge  Story  says :  "  This 
being  a  trust  or  confidence  reposed  in  the  agent  personally. 
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it  cannot  be  assigned  to  a  stranger,  whose  ability  and  integ- 
rity might  not  be  known  to  the  principal,  or  who,  if  known, 
might  not  be  selected  by  him  for  such  a  purpose."  Story 
Agency,  sec.  13.  Whether  a  risk  shall  or  shall  not  be  taken 
upon  property  offered  for  insurance,  is  a  question  of  the 
greatest  moment,  and  one  upon  which  the  company  might 
wish  and  be  entitled  to  the  judgment  of  its  designated  and 
appointed  agent  Whatever  may  have  been  the  intelligence, 
discretion,  integrity,  and  business  capacity  of  Sabin,  he  was 
not  the  man  who  had  been  designated  and  appointed  by  the 
appellees  as  their  agent  for  the  discharge  of  the  duty  in 
question. 

But  this  consideration  does  not  dispose  of  the  case.  When 
Fisher  returned  to  the  office,  he  was  fully  informed  as  to 
what  Sabin  had  done  in  his  absence,  and,  although  the  evi- 
dence shows  that  he  made  some  objection  to  Sabin,  as  to 
the  manner  in  which  the  business  had  been  done,  he  did 
not  take  any  steps  to  undo  it,  by  returning  the  premium 
and  cancelling  the  policy,  or  even  by  giving  any  notice  of 
his  dissatisfaction  to  the  re-insured.  On  the  contrary,  he 
accounted  for  the  premium  to  the  general  agent,  and  sent 
him  "  copies  of  policies  Nos.  108, 109,  and  1 10,"  as  shown  by 
the  letter  of  Downing  of  September  19th,  1866.  As  Down- 
ing received  a  copy  of  the  policy  No.  108,  he  had  notice 
of  the  fact  that  it  was  countersigned, ''  Sabin  and  Fisher." 
Downing,  in  that  letter,  although  he  expresses  surprise 
that  Fisher  should  have  put  them  on  the  special  hazard 
covered  by  policy  108,  without  previous  reference  to  that 
office  by  application  and  survey,  does  not  repudiate  the  act 
of  Fisher  or  of  Sabin  and  Fisher,  but,  on  the  contraiy, 
expresses  a  willingness  under  certain  circumstances  to  ''cany 
the  risk."  He  desires  Fisher  to  give  him  further  inforaia- 
tion  as  to  the  condition  and  nature  of  the  property  at  risk, 
and  for  that  purpose  asks  to  have  sent  to  him  the  ''  appli- 
cation and  full  survey."  During  all  this  time,  as  Downing 
must  have  known,  the  appellant  is  resting  under  the  belief 
that  the  risk  is  complete  and  satisfactory  to  the  appellees. 


}, 
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Fisher  sent  the  application  in  his  letter  of  September  27th, 
1866,  and  in  this  letter  makes  a  statement  which  turns  out 
to  have  been  untrue,  resulting  from  a  mistake  of  his  own 
or  his  informant,  with  which  the  appellant  was  in  no  way 
concerned.    An  allusion  to  this  same  matter  is  the  subject 
of  the  postscript  to  his  letter  of  October  ist,  1866,  written 
on  the  day  of  the  fire,  but  before  it  occurred.    If,  when 
Downing  received  the  application  for  which  he  wrote,  he 
concluded  not  to  "  carry  the  risk,"  he  failed,  so  far  as  appears, 
to  make  that  fact  known  to  any  one.    On  the  contrarj'',  it 
seems  pretty  clear  that  he  did  conclude  to  carry  the  risk, 
as  otherwise  he  would  not  have  inquired  so  anxiously  about 
"No.   108/'  when  he  saw  that  a  fire  had  occurred  at  the 
prison,  as  he  did  in  his  first  letter  of  October  6th,  i866. 
Why,  in  any  other  view  of  the  case,  would  he  express  so 
much  anxiety  for  a  letter  from  Fisher  with  information  as 
to  the  result,  and  hope  that  his  company  had  escaped  loss. 
Why  should  he  express  his  "dislike  to  get  our   fingers 
burned  so  soon,"  etc.    But  we  think  the  second  letter  of 
Downing  of  October  6th  is  conclusive  on  this  subject     He 
then  attijbutes  the  fact   that  they  had  more  than  ^2,500 
to  Fisher's  error  in  writing  that  the  insured  property  was 
being  removed  from  the  prison,  and  ends  with  the  state- 
ment, that  "Mr.  Higgins  will  go  down  and  fix  the  thing 
up."    The  extract  from  Downing's  last  letter,  in  which  he 
attempts  to  show  that  the  company  is  not  liable,  which  we 
have   given,  attributes  to  Fisher's  misunderstanding   as  to 
the  removal  of  the  property  the  fact  that  the  policy  had 
not  been  "taken  up."    It  was  not  generous  in  Downing 
to  attempt  to  shield  his  company  on  the  ground  of  a  mis- 
take of  his  own  agent,  with  which  the  appellant  had  no 
concern.    Indeed,  it  was  not  even  legal  that  he  should  do 
so ;  for  if  jany  one  must  suffer  from  the  mistalce  of  the  agent 
it  must  be  the  principal,  and  not  third  persons. 

We  have  no  doubt  that  it  should  be  held,  under  the  cir- 
cumstances disclosed,  that  there  was  a  ratification  by  the 
general  agent^  Downing,  and  hence  by  the  company,  of  the 


598  SUPREME  COURT  OF  INDIANA- 

pRckaxd  //  dL  v.  Mendeohall. 

issuing  of  the  policy  in  this  case,  and  the  countersigning  of 
it  To  hold  otherwise  would  be  to  hold  that  the  company; 
with  a  full  knowledge  of  the  facts,  and  with  the  premium 
for  the  risk  in  its  hands,  the  assured  believing  and  having 
the  right  to  believe  that  the  contract  was  valid  and  binding, 
could  escape  from  the  liability  which  it  knew  to  be  resting 
upon  it  This  we  are  not  willing  to  do.  On  this  question  we 
refer  to  the  case  of  the  jEtna  Ins.  Co,  v.  Maguin^  51  IIL 
342,  and  also  Insgram:e  Co.  v.  We6sUr,6Wsi.  129. 

We  cannot  regard  the  statute  relating  to  agents  of  foreign 
insurance  companies  as  affecting  the  case,  in  the  view  which 
we  have  taken  of  it.  Fisher,  the  duly  appointed  agen^ 
adopted  and  acted  upon  what  Sabin  had  done  in  his  absence, 
and  Downing  ratified  and  approved  what  had  been  done  by 
both  and  each  of  them.  In  our  opinion,  the  court  should 
have  found  for  the  appellant  on  the  first  paragraph  of  the 
complaint. 

We  have  not  been  favored  with  a  brief  from  the  appellee. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  grant  a  new  trial. 

G.  Vi  Howky  y.  H^  Stotsinburg^  and  71  M.  Bxtnxm^  for 
appellant 
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Void   Judgment. — An  illegal  and  void  judgment  will  not  bar  anot&er  snh 

upon  the  same  cause  of  action. 
Same. — yurisdicHon  of  Person. — If  a  ddendaut^  against  whom  a  judgmeftt  i» 

rendered,  received  no  notice,  either  actual  or  constructive,  of  the  pendency 

of  the  action,  the  judgment  is  a  nullity. 
Practice. — Assignment  of  Error^ — Sufficiency  of  Compiaint^ — In  an  acdoa 

commenced  before  a  justice  of  the  peace,  where  a  cause  of  actian  was  filed, 

a  party  cannot,  in  the  Supreme  Court,  assign  for  error  that  no  cause  of  action 

was  filed  with  the  justice,  and  thereby  raise  a  question  as  to  tfaesufidcDCf  of 

the  cause  of  action. 

APPEAL  from  the  Cass  Ctrcuit  Court 
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BuSKiRK,  J. — This  action  originated  before  a  justice  of 
the  peace,  where  the  appellee  recovered  a  judgment  against 
the  appellants.  The  appellants  appealed  to  the  circuit 
court,  where,  we  are  informed  by  the  clerk,  they  moved  to 
dismiss  the  action,  which  was  overruled  and  an  exception 
taken.  The  motion  is  not  copied  into  the  record,  nor  does 
the  clerk  inform  us  for  what  reason  a  dismissal  was  asked. 
The  question  is  not  reserved  by  a  bill  of  exceptions*  The 
derk  cannot  thus  make  a  record  for  thx$^  court. 

The  cause  was  tried  by  the  court,  and  resulted  in  a  finding 
for  the  appellee,  and,  over  a  motion  for  a  new  trial,  judgment 
was  rendered  on  the  finding. 

The  only  available  assignment  of  error  is  based  upon  the 
refusal  of  the  court  to  grant  a  new  trial.  The  &cts,  as  shown 
under  die  pleadings  on  the  trial,  are  these :  The  appellee 
on  the  1 6th  day  of  iApril,  1869,  recovered  before  one  James 
M.  Howard,  a  justice  of  the  peace  in  and  for  Eel  Township, 
in  Cass  county,  Indiana,  a  judgment  against  the  appellants^ 
for  the  sum  of  one  hundred  and  twenty-one  dollars 
and  eighty-six  cents  and  costs  of  suit,  upon  the  same 
identical  note  which  is  the  foundation  of  the  jxesent  action ; 
that  on  the  21st  day  of  April,  1869,  an  execution  was  issued 
on  the  above  judgment,  and  placed  in  the  hands  of  a  constat 
ble;  that  on  the  4th  day  of  May,  1869,  the  appellants 
applied  to  the  judge  of  the  circuit  court  for  an  injunction 
restraining  the  collection  of  said  judgment,  upon  the  ground 
that  the  appellants  in  this  action  and  the  defendants  in  the 
first  action  had  received  no  notice,  either  actual  or  construe^ 
tive^  of  the  pendency  of  the  said  action ;  that  on  said  day  the 
said  judge  granted  a  temporary  restraining  order;  that  on 
the  15th  day  of  May,  1869,  a  perpetual  injunction  was 
granted,  forever  enjoining  the  collection  of  said  judgment, 
for  the  reasons  and  upon  the  grounds  stated  in  the  com- 
plaint of  the  appellants ;  and  that  said  decree  remains  in  full 
force,  unreversed  and  unappealed  firom* 

The  present  action  was  commenced  on  the  8tfa  day  of 
May,  1869. 
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The  defendants  below  and  appellants  here  plead  in  bar  of 
this  action  the  recovery  of  the  first  judgment,  and  now 
insist  that  the  court  erred  in  overruling  their  motion  for  a 
new  trial.    * 

If  the  first  judgment  was  valid,  the  cause  of  action  was 
merged  in  the  judgment,  and  another  action   cannot  be 
maintained  on  the  cause  of  action  which  was  the  foundation 
of  the  first  judgment    If,  on  the  other  hand,  the  first  judg- 
ment was  illegal  and  void,  the  cause  of  action  was  not 
merged  in  such  illegal  and  void  judgment.     An  illegal  and 
void  judgment  cannot  bar  another  action  upon  the  cause  of 
action.    As  we  have  seen,  the  appellants,  in  their  sworn  com- 
plaint for  an  injunction,  alleged  that  they  had  received  no 
notice,  either  actual  or  constructive,  of  the  pendency  of  such 
first  action,  and  for  this  reason  the  court  perpetually  enjoined 
the  collection  of  such .  judgment    They  cannot  now  be 
heard  to  say  that  such  first  judgment  was  legal  and  valid, 
and  constitutes  a  bar  to  the  present  action.    If  the  appel- 
lants received  no  notice  of  the  pendency  of  the  first  action,  the 
entire  proceedings  were  void  4zb  initio,  and  any  judgment 
rendered  was  a  mere  nullity,  and  bound  no  one.    Beard  v. 
Beardy  21  Ind.  321.    A  full  and  complete  trainscript  of  the 
proceedings  in  the  first  action  before  the  justice  and  those 
in  the  circuit  court,  enjoining  the  collection  of  such  judg- 
ment, are  properly  in  the  record,  and  clearly  show  that  all 
the  proceedings  in  the  first  action,  before  the  justice,  were 
illegal  and  void  from  the  beginning,  and,  consequently,  they 
are  no  bar  to  the  present  action.    Homer  v.  Doe^  i  Ind.  130. 

It  is  quite  clear  to  us  that  the  court  committed  no  error 
in  overruling  the  motion  for  a  new  trial 

The  judgment  is  affirmed,  with  costs, 

I 

ON  I^TITION    FOR  A  REHEARING. 

BusRiRK,  J. — ^A  rehearing  is  asked  in  this  case,  because  we 
did  not  pass  upon  a  question  made  in  the  assignment  of  errors 
and  argued  by  counsel.  The  assignment  of  error  is,  ''No  cause 
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of  action  was  filed  with  the  justice  before  whom  this  cause 
was  originally  commenced.  It  is  shown  by  the  record  that 
the  following  cause  of  action  was  filed  before  the  justice : 

"A.  D.  Packard  and  John  Spotts  to  William  Mendenhall 
Dr.  to  amount  due  on  note,  a  copy  of  which  is  filed  here- 
with, and  made  a  part  hereof,  {125.00,  damages  |l25.oo. 
Wherefore  plaintiff  demands  judgment  for  1^150.00  and  cost 

"  James  M^  Howard,  Pl'ff 's  Att 'y." 

We  think  that  the  above  was  a  sufficient  cause  of  action 
before  a  justice  of  the  peace,  if  a  copy  of  the  note  was  filed 
therewith.  The  point  argued  here  is,  that  the  cause  of  action 
was  defective,  because  neither  the  original  nor  a  copy  of  the 
note  was  filed.  The  &ilure  to  demur  does  not  waive  the  suf- 
ficiency of  the  facts  stated  in  a  complaint,  and  a  party  may 
assign  for  error  here,  that  the  complaint  does  not  contain 
facts  sufficient  to  constitute  a  cause  of  action.  Kesler  v. 
MyerSy  41  Ind.  543;  Miller  v.  BUlingsly,  41  Ind.  489. 

But  we  thought  in  the  original  hearing,  and  still  think,  that 
a  party  cannot  assign  for  error,  that  no  cause  of  action  was 
filed,  and  under  such  assignment  require  us  to  pass  upon  the 
sufficiency  of  a  cause  of  action  that  was  confessedly  filed 
before  the  justice. 

The  petition  is  overruled. 

F.  Swigart  and  D.  B.  Anderson^  for  appellant. 
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of  his  expectations  of  realizmg  money,  do  not  tend  to  show  that  the  debtor 
is  about  to  dispose  of  his  property  subject  to  execution,  with  the  fraudulent 
intent  to  cheat,  hinder,  or  delay  his  creditors.  Ji, 

3.  Same^'-^MottoH  for  New    Trial, — Practice. — If  a  motion  in  an  attachment 

proceeding  is  for  a  new  trial,  <*  as  well  of  the  issue  formed  upon  the  attach- 
ment proceeding  as  of  those  formed  upon  the  note  and  account,  and  all  of 
them,"  it  may  l^  regarded  as  a  several  motion  upon  the  issues  on  the  com- 
plaint and  affidavit,  and  may  be  sustained  as  to  the  issues  upon  the  affidavit 
and  overruled  as  to  the  complaint.  Ik, 

4.  Filing  Claims  ^  under  Original  Proceeding, — Garnishee, — ^A  writ  of  gar- 

nishment, issued  and  served  under  an  original  attachment  proceeding,  holds 
all  money  or  property  belonging  to  the  attachment  defendant,  in  the  hands 
of  the  garnishee  at  the  time  the  writ  is  served,  not  only  for  the  original 
plaintifl^  but  for  all  creditors  that  may,  under  the  statute,  file  claims  under 
the  original  proceeding  before  the  final  adjustment  thereof. 

*  Pya»\»  Burkam  etaLt  507 

5.  Same, — ^Where,  after  attachment  proceedings  have  been  commenced,  a  creditor 

of  the  attachment  defendant  files  a  complaint,  affidavit,  and  undertaking,  and 
there  is  anything  in  the  record  which  shows  an  intention  to  file  under  the 
original  proceeding,  and  not  to  commence  an  independent  action,  such  cred- 
itor will  be  held  to  have  become  a  party  to  the  original  action.  lb, 

6.  Same, — Affidavit, — ^The  affidavits  of  different  creditors  filing  under  attachment 

proceedings  need  not  be  based  on  the  same  cause  of  attachment.  Ik, 

7*  %ame, — Garnishee, —  When  not  Discharged, — A  person  who  has  been  served 
as  garnishee  in  an  original  attachment  proceeding,  and  who  at  the  time  of 
service  has  money  in  his  possession  belonging  to  the  attachment  defendant, 
cannot  deliver  the  money  to  the  attorney  of  the  attachment  defendant,  on 
being  informed  by  the  attorney  of  the  plaintiff  that  the  proceedings  have  been 
compromised  and  dismissed,  and  by  such  delivery  be  released  from  his  lia- 
bility as  garnishee  to  another  creditor  of  the  defendant  who  has  commenced 
proceedings  by  filing  under  the  original  suit,  though  the  garnishee  has  not 
had  actual  notice  of  such  filing.  lb, 

8.  How   Garnishee  may  be  Discharged, — A   peison   who  has  been  served 

as  garnishee  may  shield  himself  from  liability  by  delivering  money  or  prop- 
erty in  his  possession  to  the  officer  serving  the  writ,  or  by  paying  the  money 
into  court  If  he  fails  to  do  this,  he  must  retain  the  money  or  property  until 
the  final  adjustment  of  the  suit.  lb, 

9.  Dismissal  of  Origistal  Proceeding, — ^The  dismissal  of  an  attachment  proceed- 

ing by  the  original  plaintiff  is  not  a  final  adjustment,  if  other  creditors  hare 
filed  under  the  same.  lb, 

la  Time  of  Lien, — ^The  claims-  of  creditors  who  commence  their  action  by  filing 
under  an  original  attachment  suit  are  liens  on  money  o^  property  in  the 
possession  of  a  person  served  as  garnishee  from  the  time  of  the  service  of 
the  original  writ.  lb. 

ATTORNEY. 

Attorney^  Fees,    See  Promissory  Note,  3, 4,  8. 

Authority  to  Appear. — ^If  an  attorney,  who  is  ruled  to  produce  his  authority 
to  bring  a  suit,  files  the  affidavit  of  the  plaintiff's  agent  that  he  was  directed 
by  the  plaintiff  to  cause  suit  to  be  brought,  and  that  he  employed  said  attor- 
ney in  pursuance  of  such  direction,  the  showing  of  authority  is  sufficient. 

Hughes  V.  Osbontf  450 
BANKRUPTCY. 

Astignee, — Abatement.-'^Mii  for  the  recovery  of  personal  property.  Answer, 
that  after  the  bringing  of  the  suit,  the  plaintiff  was  adjudged  a  bankrupt  by 
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the  district  court  of  the  United  States  for  the  district  of  Indiana;  prayer 
that  the  suit  abate. 
Held^  that  the  answer  was  bad  on  demurrer.  The  title  to  property  does  not  pass 
from  the  bankrupt  by  the  adjudication  in  bankruptcy  simply ;  but  after  the 
appointment  of  an  assignee,  a  conveyance  is  to  be  executed  to  him.  The 
assignee  by  the  fourteenth  section  of  the  bankrupt  act  prosecutes  or  defends, 
in  ms  own  name,  all  suits  to  which  the  bankrupt  was  a  party.  The  answer 
did  not  allege  the  ainx>intment  of  any  assignee.  So,  also,  under  the  twenty- 
first  section,  2  G.  &  H.  51,  the  suit  would  not  abate,  but  an  assignee  could 
prosecute  the  suit  in  his  own  name.  The  plea  should  have  shown  title  in 
some  one.  Sutherland  y.  Davis,  26 

BILL  OF  EXCEPTIONS. 

See  Costs,  3;  Criminal  Law,  6;  Judge,  i,  2;  Practice,  12;  Special  Find- 
ing, 9, 10;  Supreme  Court,  24,  25. 

1.  Evidence. — ^To  present  any  question  upon  a  motion  for  a  new  trial  on  the 

ground  that  the  verdict  is  not  sustained  by  the  evidence,  or  that  the  verdict 
is  contrary  to  law,  or  that  excessive  damages  have  been  given,  the  evi- 
dence must  be  put  into  the  record  by  a  bill  of  exceptions. 

Marley  v.  Noblett,  85 

2.  Time  of  Filing, — ^Where  time  is  given,  extending  beyond  the  term,  within 

which  to  file  a  bill  of  exceptions,  the  record  must  show  affirmatively  that 
the  bill  was  filed  within  the  time  limited,  or  it  will  be  disregarded.  lb, 

3.  Same. — ^Where  it  is  not  shown  that  a  paper  purporting  to  be  a  bill  of  excep- 

tions was  filed  within  the  time  limited,  it  cannot  be  considered. 

The  O.  6*  M.  R,  W,  Co,  v.  CMy  390 

4.  Truth  of, — ^A  bill  of  exceptions  when  properly  signed  and  in  the  record  imports 

absolute  verity.  Ryan  v.  Burkam  et  aL,  507 

5.  T^me  of  Fili$ig. — ^Where  time  is  given  within  which  to  file  a  bill  of  excep- 

tions, and  it  does  not  appear  that  a  paper  purporting  to  be  a  bill  of  excep- 
tions was  filed  within  me  time,  it  will  not  be  regatded  as  in  the  record. 

yiames  ▼.  McQmnell,  546 

BILL  OF  EXCHANGE. 

X.  A.  sued  B.  upon  the  following  instrument: 
"  Mr."  B  : 

**  Sir,  Please  pay  to  "  A.  "or  order  the  sum  of  one  hundred  and  nineteen  dol- 
lars on  said  bill  of  l}(  in.  lumber,  and  oblige  the  firm  of" 
[Signed.]  C.  &  Co. 

•«  I  accept."  [Signed.]  B. 

Ifeld,  that  the  instrument  possessed  all  the  characteristics  of  a  bill  of  exchange, 
and  the  action  was  by  the  payee  against  the  acceptor. 

S^rginY.  McPheelers,  $27 

2.  Same, — Pleading. — Evidence, — Allegations  and  evidence  of  matters  in  con- 

tradiction of  the  written  instrument  were  inadmissible.  16, 

3.  Same. — Consideration, — ^The  consideration  of  a  bill  of  exchange  may  be 

inquired  into,  or  a  set-off  pleaded,  by  the  drawer  against  the  payee,  by  the 
payee  against  the  indorsee,  and  by  the  acceptor  against  the  drawer.  But 
this  can  not  be  done  as  between  the  payee  and  acceptor.  lb. 

4.  Same. — Accommodation  Bill, — It  is  no  defence  or  bar  to  an  action  by  the 

payee  against  the  acceptor  of  a  bill  of  exchange,  that  the  bill  was  known  to 
the  holder  to  be  an  accommodation  bill  between  the  other  parties.  lb. 

5.  Same. — Consideration. — An  allegation  that  the  holder  of  a  bill  of  exchange 

did  not  part  with  any  money  or  property  on  the  faith  of  the  bill,  is  not  a  suf- 
ficient reason  why  he  shoidd  not  recover  on  it  The  discharge  of  a  pre- 
existing debt  of  the  drawer  is  sufficient,  Ib^ 
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BOARD  OF  EQUALIZATION. 
See  TuRMPiKSy  1^4. 

BOND. 
See  City,  8;  Comtract,  i,  2,  3;  Pleading,  3. 

BRIEF. 
See  Supreme  Court,  16 ;  Sumner  v,  Dunkin,  53a 

CIRCUIT  COURT. 
See  Will,  4, 5. 

CITY. 

See  Schools,  i  to  6. 

I.  Pititumers  for  Street  Improvement. — Good  Faith  of  Petitioners. — ^Thc  com- 
mon council  of  a  city  nave  aright  to  believe  that  every  property  cywner 
petitioning  for  the  improvement  -of  a  street  does  so  in  good  faith,  and  not 
under  a  contract  by  which  he  is  to  be  relieved  of  the  whole  or  any  poit 
of  his  share  of  the  cost  of  the  improvement,  whilst  he  is  seeking  to  luve 
others  taxed  for  the  whole  amount  of  their  shares  under  the  law. 

Magtdre  et  al.  v.  Smock  et  a/.,  I 

3.  Same.  —  Any  agreement  or  combination  among  parties  petitioning  for  the 

improvement  of  a  street,  by  which  a  few  individuals,  desirous  of  causing  the 
improvement  to  be  made,  procure  the  signatures  of  others  to  the  petition  by 
paying,  or  agreeing  to  pay,  a  consideration  therefor,  either  directly  or  indi- 
rectly, is  a  fraud  on  the  law  and  contrary  to  public  policy.  Jh. 

3«  Satne. — ^In  an  action  upon  an  agreement  to  pay  a  consideration  to  procure  the 
signatures  of  property  owners  to  a  petition  for  the  improvement  of  a  street,  for 
those  whose  names  were  thus  procured  to  say  that  they  were  not  opposed  to  the 
improvement  <<  in  itself  considered,"  but  that  they  did  not  feel  pecuniarily 
able  to  bear  the  expense,  and  that  they  accepted  the  agreement  in  good  faith, 
and  without  fraud,  will  not  render  the  agreement  valid,  or  enable  them  to 
enforce  it  Jb. 

4.  Territorial  Limits, — ^The  territorial  limits  of  the  city  of  Indianapolis  are 

fixed  and  described  by  public  law  and  public  records  open  to  alL 

Newman  et  al,  v.  Sylvester,  106 

5.  Same. — Ordinance  for  Street  Improvement. — Contractor. — ^The  action  of  the 

common  council  of  a  city  in  passing  an  ordinance  for  the  improvement  of  a 
street,  and  proceedings  under  it  in  letting  a  contract,  cannot  be  said  to  throw 
the  person  making  such  contract  off  his  guard  in  making  inquiry  as  UMrhether 
or  not  the  street  proposed  to  be  improved  is  within  the  corporate  limits  of 
the  city.  Ih, 

6.  Same, '-^Members  of  Common  Council. — Contractor. — If  tne  members  of  the 

common  council  of  a  city,  in  passing  an  ordinance  and  letting  a  contract  for 
the  improvemeut  of  a  street,  act  in  good  faith,  under  a  misapprehension,  they 
and  the  contractor,  as  well  as  the  adjacent  owner  of  real  estate,  believing  the 
street  to  be  within  the  corporate  limits  of  the  city,  the  contractor  having  like 
t  knowledge  with  the  members  of  the  council,  they  cannot  be  held  liable  for 
^  the  cost  of  such  improvement,  though  the  place  where  the  same  is  made  is  not 
within  the  corporate  limits.  Ih. 

7.  Appeal  from  Precept. — Parties. — On  an  appeal  from  a  precept  issued  to 

enforce  the  collection  of  an  assessment  for  the  improvement  of  a  street,  the 
contractor  who  did  the  work,  and  for  whose  benefit  the  precept  issued,  is  the 
proper  party  plaintiff. 

The  First  Presbyterian  Church  v.  The  City  of  Lafayette,  I15 

8.  Same. — Appeal  Bond. — ^The  appeal  bond  in  such  case  should  be  madepa^aifale 

to  the  contractor^  and  not  to  the  city.  /Su 
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9.  Sami, — ytu^unti'^Amendment. — Gwf^iissv/'wWhere,  in  SQch  an  action, 

the  city  appears  as  the  party  plaintiff,  and  the  cause  is  allowed  to  proceed  to 
final  judgment  without  objection,  and  the  court  in  the  judgment  orders  the 
money  when  collected  to  be  paid  to  the  contractor,  the  judgment  will  be  sub- 
stantially a  judgment  in  favor  of  the  contractor,  and  the  Supreme  Court  will 
deem  the  complaint  to  have  been  amended  by  making  him  the  plaintiff.  lb, 

10.  Aid  to  Railroad  Con^any, — Petition. — Remonstrance. — ^Where  a  petition 
asking  a  city  to  make  a  donation  in  aid  of  the  construction  of  a  railroad  has 
been  presented  to  the  common  council  and  referred  to  a  committee  of  the 
council,  persons  who  sigped  the  petition  ma^,  by  a  remonstrance,  withdraw, 
their  names  from  the  petition  while  the  same  is  in  the  hands  of  the  committee ; 
and  if,  after  sach  withdrawal,  there  is  not  a  sufficient  number  of  petitioners 
asking  the  donation,  the  council  cannot  make  the  same. 

Nobler.  The  City  of  VinceHnes,  125 

11.  Contract  for  Street  Improvement, — Extension  of  Time. — Penalty. — ^Where 
a  contract  for  a  street  improvement  provided,  that  if  the  work  should 
not  be  done  within  a  time  specified,  and  the  contractor  should  desire  an 
extension  of  time,  such  extension  should  only  be  granted  on  condition 
that  five  per  centum  per  month  should  be  deducted  from  the  assessments  for 
all  work  done  after  such  extension,  the  deduction  to  operate  for  the  benefit 
of  the  property  holders ; 

Ileldf  that  the  deduction  provided  for  was  in  the  nature  of  a  penalty,  which  the 

common  council  might  enforce  or  not  in  its  discretion. 
Held,  also,  that  the  penalty  was  only  to  attach  on  condition  that  the  contractor 

desired  an  extension  of  time.  Gulick  v.  Connely,  134 

12.  Appeal  from  Precept. — Issues  to  be  Tried.^-^On  an  appeal  from  a  pre- 
cept issued  for  the  collection  of  an  assessment  for  a  street  improvement,  the 
issaes  to  be  tried  are,  whether  the  proceedings  of  the  officers  subsequent  to 
the  order  directing  the  work  to  be  done  were  regular ;  whether  a  contract 
was  made ;  whether  the  work  was  done,  in  whole  or  in  part,  according  to 
tiie  contract;  and  whether  the  estimate  has  been  properly  made  thereon.  lb, 

13.  Improvement  of  Street. — Acceptance  of  lVork,r^Tht  acceptance  by  the 
city  authorities  of  work  done  under  a  contract  for  a  street  improvement  is 
only  prima  facie  evidence  that  the  work  has  been  done  insubstantial  com- 
pliance with  the  terms  of  the  contract.  lb, 

14.  Defective  Bridge. — Liability  for  Injury  to  Persons. — Negligence, — Plead- 

ing.— Where  the  complaint  in  an  action  against  a  city  alleged  that  a  cer- 
tain bridge  in  said  city  was  out  of  repair,  and  the  planking  loose,  etc.,  and 
that  after  the  plaintiff  had  driven  his  horses  upon  the  bridge  with  a  loaded 
wagon,  and  was  using  due  and  reasonable  care  on  his  part  to  draw  forward 
said  load,  the  horses  were  injured  through  the  defects  in  the  bridge ; 

Held,  that  the  complaint  was  bad  on  demurrer,  because  its  allegations  did  not 
show  that  the  plaintiff  used  due  care  in  driving  upon  the  bridge,  or  that  he 
was  ignorant  of  the  condition  of  the  bridge,  and  because  there  was  no  general 
averment  that  the  injury  occurred  without  his  fault.  If  the  plaintiff  knew 
of  the  true  condition  of  the  bridge  when  he  drove  upon  it,  there  could 
be  no  recovery. 

Held,  also,  that  the  negligence  of  the  city,  in  not  repairing  the  bridge,  did  not 
relieve  the  plaintiff  from  the  duty  of  using  due  care. 

Riest  V.  The  City  of  Goshen,  339 

15.  Motion  to  Make  New  Parties. — Street  Improvement. — A  motion  by  the 
defendant  in  an  action  on  a  due-bill  to  make  the  mayor  and  common  council 
of  a  city  parties  plainti&,  also,  on  the  ground  that  the  due-bill  in  suit  was  exe- 
cuted for  a  street  improvement  in  said  city,  and  given  to  the  contractor  there- 
for, and  that  three  years  after  the  same  was  due  and  unpaid,  the  city  had 
issued  a  precept  to  collect  the  same,  was  properly  overruled. 

McDonalds.  Yeager,  388 

16.  Obstructing  All^. — If  dirt  is  dug  up  and  removed  from  an  alley  in  a 
city,  thus  rendering  the  alley  iflopa^able and  causing  injury  to  adjoining  prop- 
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erty,  and  no  order  or  ordinance  of  the  dty  has  authorized  the  same,  and  it  is 
not  done  under  a  contract  with  the  city,  an  acticm  by  an  adjoining  propeity 
owner  will  lie,  for  damages  sostained  hf  reason  of  such  removal. 

Musselman  v.  Manly  ^  462 

CLERK. 
See  Election,  i  ;  PEAcncs,  3. 

CONSIDERATION. 

#  See  Bill  of  Exchange,  3, 5;  Contract,  4 ;  Principal  and  Surety;  Ven- 
dor AND  Purchaser,  5. 

A  promise  to  one  to  pay  him,  if  he  will  do  what  he  is  already  bound  to  do  by 
law  or  Isy  contract,  is  without  consideration,  and  the  law  will  not  compel  the 
promisor  to  perform  his  agreement  Riienour  v.  Mathews,  7 

CONSTITUTIONAL  LAW. 

See  Railroad,  7. 

I.  Statutes. —  Validity, — An  act  of  the  legislature,  duly  passed  and  approTcd  by 
the  Governor,  is  not  to  be  declared  invalid,  unless  it  be  clearly,  palpably,  and 
plainly  in  conflict  with  the  constitution.  Groesck  v.  71u  State,  547 

3.  Liquor  Law, — ^The  act  of  February  27th,  1873,  ^^  r^;ulate  the  sale  (^  intox- 
icating liquors  (Acts  1873,  P*  '5')f  ^^*^  ^'^^  violate  the  provisions  of  section 
one  of  article  four  of  the  constitution,  by  committing  l^;islative  power  to 
the  people.  lb. 

3.  Same, — ^Neither  does  said  act  violate  the  provisions  of  the  constitution  by 

vesting  administrative  power  in  the  people.  lb. 

4.  Same, — Nor  does  it  violate  the  provisions  of  the  constitation  prohibiting  the 

enactment  of  laws  local  in  their  nature.  lb. 

5.  IMiform  Operation  of  Laws. — ^The  constitution  does  not  require  that  the 

operation  of  laws  throughout  the  State  shall  be  uniform,  in  any  other  sense 
than  that  their  operation  shall  be  the  same  in  all  parts  of  the  State  under 
the  same  circumstances  and  conditions.  lb. 

CONTINUANCE. 
See  New  Trial,  8. 

1.  Affidavit  for  Continuance. — Illness  of  Witness. — Attachment, — ^Wherc,  in 

a  criminal  action,  an  affidavit  for  a  continuance  shows  that  witnesses,  who 
have  been  duly  summoned,  are  prevented  from  attending  court  by  sickness, 
it  is  proper  to  refuse  to  issue  an  attachment  for  them.  The  fact  of  the  ill- 
ness of  the  witnesses  may  be  proved  by  the  affidavit  of  the  defendant  or 
of  any  one  else  having  knowledge  of  the  matter.  Cutter  v.  The  State,  244 

2.  Same. — Truth  of  Facts  Stated, — Appeal. — Where  the  defendant  in  a  criminal 

action,  moving  for  a  continuance  on  account  of  the  absence  of  witneses, 
shows  the  competency  of  the  witnesses,  the  materiality  of  their  testimony, 
that  they  have  been  duly  and  legally  summoned,  and  the  other  facts  spedaliy 
required  by  the  statute,  he  is  entitled  to  a  continuance  without  regard  to  the 
cause  of  their  absence.  The  court  must  decide  the  motion  for  a  continu- 
ance upon  the  facts  stated  in  the  affidavit  alone,  accepting  the  same  as  true ; 
and  on  appeal  this  court  will  not  look  at  the  evidence  given  on  the  trial,  but 
to  the  affidavit  alone.  Jb. 

3.  Same. — Diligence. — A  person  was  indicted  in  June,  and  an  application  was 

made  in  September  of  the  next  year  for  a  continuance  of  the  case  on  the 
ground  that  a  material  witness  was  absent,  and  the  statement  in  the  defend- 
ant's affidavit  as  to  the  residence  of  the  witness  and  the  diligence  used  to 
obtain  his  testimony  was  as  follows :  '*  That  he  believes  the  said  witness 
resides  in  Miami  county,  Indiana;  that  he  caused  a  subpoena  to  be  issued 
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and  placed  in  tlie  hands  of  a  special  messenger,  who,  under  the  order  of 
this  court,  made  an  effort  to  serve  the  summons,  but  said  summons  has  been 
returned  not  found;"  it  not  being  stated  when  the  subpoena  was  issued, 
and  it  not  appearing  when  the  defendant  was  arrested. 
Hddy  that  the  affidavit  was  not  sufficient  to  entitle  the  defendant  to  a  continu- 
ance. Mllery.  The  State,  $^ 

CONTRACT. 

See  Consideration;  Conveyance;   Intoxication;   Vendor   and  Pur-  • 

CHASER,  4, 5. 

1.  B{md. — Ccmideratunu^Restrami of  TVYMfir.— Suit  for  breach  of  a  bond  con- 

ditioned that  the  defendant  would  not  sell  intoxicating  liquor  of  any  kind 
within  a  certain  town  or  a  certain  township,  for  the  term  of  one  year. 
The  expressed  consideration  was,  that  the  obligee  had  given  a  like  bond  to 
the  defendant 

Held,  that  the  obligations  of  the  parties  must  be  regarded  as  independent,  and 
that  the  execution  of  each  instrument  was  an  ample  and  valid  consideration 
for  the  execution  of  the  other;  the  execution  and  not  the  performance  being 
the  consideration. 

Held,  also,  that  the  bond  was  not  void  as  being  in  restraint  of  trade  and  there- 
fore against  public  policy.  McAlisterw,  Howell,  15 

2.  Same, — Instructions, — Intention  of  Parties, — The  court  charged  the  jury,  in 

substance,  that  if  the  defendant  had  violated  his  agreement,  the  plaintiff  was 
entitled  to  recover  so  far  as  any  defence  that  could  be  shown  under  the  gen- 
eral denial  was  concerned,  "  no  matter  for  what  purpose,  or  under  what  cir- 
cumstances the  defendant  sold  the  liouor."  The  court  also  left  it  to  the  jury 
to  determine  as  a  question  of  fact  (the  defendant  having  filed  an  answer  to 
that  effect),  whether  it  was  the  intention  of  the  parties,  and  understood 
between  them  at  the  time  the  bonds  were  executed,  that  the  defendant 
mieht  sell  whiskey,  etc.,  as  a  medicine,  and  if  they  should  so  find,  and  that 
defendant  had  not  sold  for  any  other  purpose,  and  only  *<  to  persons  laboring^ 
under  some  disease,  which  in  the  opinion  of  a  competent  physician  required 
for  the  cure  of  such  disease  the  liquors  thus  sold  by  the  defendant,"  he 
was  entitled  to  recover.  The  evidence  proved  that  the  defendant  was  a 
physician. 
Held,  that  these  charges  were  not  liable  to  objection  on  the  part  of  the  defend- 
ant, lb, 

3.  Same, — Parol  Agreement, —  Written   Contract, — A   charge  asked   by  the 

defendant,  which  undertook  to  control  the  written  contract  by  a  contem- 
poraneous parol  agreement  inconsistent  with  the  terms  of  the  writing,, 
was  properly  refused.  ih,. 

4.  Donation  to  Railroad  Company ^-^^hange  in  Line  of  Poad.^^Construttion' 

of  Contract, — In  a  suit  upon  a  contract  to  donate  and  pay  to  The  Indian- 
apolis and  Vincennes  Railroad  Company  a  certain   amount  of  money,, 
when  the  railroad  company  should. have  completed  her  railroad  through i 
Morgan  county  and  have  the  same  ready  for  the  running  of  cars,  **  pro- 
vided, always,  that  said  railroad  be  located  and  made  as  nearly  as  practica- 
ble on  the  grade  of  The  Indianapolis  branch  of  the  New  Albany  and  Salem^ 
Railroad  from  Indianapolis  to  Gosport,  making  Mooresville,  Brooklyn,  Cen- 
terton,  and  Paragon  points;  " 
Held  (Downey,  J.,  dissenting),  that  when  the  railroad  company  had  built  its 
road  through  Morgan  county  and  completed  it  for  the  running  of  cars  through 
that  county,  and  haA  made  Mooresville,  Brooklyn,  Centerton,  and  Paragon 
points  on  the  road,  the  defendant  was  liable  to  pay  the  amount  agreed  to  be 
donated,  and  it  was  not  necessary  that  the  old  grade  of  the  branch  road' 
should  have  been  occupied  fuitber  than  to  make  these  places  points. 

£ras$ham  et  «/l  t.  Rtcord^  i8r< 
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5.  WU/ul  /jptoraHce.-^Hilif/.^-lgaomact  is  considered  wilful  when  a  pcison 

neglects  the  means  of  infotmation  which  ordlnaiy  pradence  would  soggest ; 
and  ignorance  of  a  man's  own  rights  conferred  by  an  instrument  actoalij  in 
his  possession  or  power,  when  the  other  party  is  innocent  of  concealment,  or 
of  any  conduct  contributing  to  keep  hun  ignorant  of  its  contents^  will  not 
excuse  the  peiformance  of  the  condilions  imposed  on  the  person  claiming 
under  the  instrument.  ^ 

ThUbaud  et  tU.  v.  First  National  Bank  cf  Veoay^  212 

6.  Implied  Promise, —  Work  and  Labor. — Unde  and  Niece, — A  girl,  upon  the 

death  of  her  mother,  was  turned  away  from  home  by  her  father,  at  the  age 
of  fourteen,  and  at  the  suggestion  of  her  aunt  and  her  grandmother  she  went 
to  live  with  an  uncle  and  aunt,  with  whom  she  remained  until  she  was  twenty- 
five  years  of  age ;  when,  being  engaged  to  be  married,  she  privately  left, 
and  was  afterward  married;  and  she  subsequently  brought  suit  against  said 
uncle  for  work  and  labor.  It  was  not  dauned  that  any  express  contract 
existed,  and  it  appeared  that  she  was  kindly  treated  and  provided  for  in 
a  better  manner  than  she  woidd  have  been  if  she  had  merely  received  ordi. 
nary  wages. 
Held^  that  she  was  not  entidcd  to  recover  for  her  services. 

Hays  V.  McConndl^  285 

7.  Wife  and  Child, — Liability  for  Board, — In  an  action  to  recover  on  an 

account  for  boarding  the  wife  and  children  of  the  defendant,  it  appeared 
in  evidence  that  the  plaintiff  boarded  said  wife,  who  was  his  sister-in-law, 
and  said  children,  for  a  number  of  weeks,  at  his  home,  having  con- 
tracted therefor  with  her,  and  having  no  knowledge  of  her  separation 
from  her  said  husband  when  she  engaged  board ;  that  said  hu^tnnd  and 
father,  during  the  time  of  said  boarding,  resided  at  a  distant  part  of  the 
State;  and  that  he  had  a  home  for  his  said  wife  and  children  and  pro- 
vided for  them,  and  had  tlie  home  and  provisions  for  them  during  the 
time  of  said  boarding,  which  they  did  not  need,  and  which  was  not 
contracted  for  or  authorized  by  him. 
Held^  that  these  facts  did  not  render  the  defendant  liable  for  the  board  of  his 
wife  or  his  children.  Wallace  v.  jE/fir,  582 

CONVEYANCE. 

Statutory  Form. — Covenants, — A  warranty  deed  in  the  statutory  form  is  a  con- 
veyance in  fee  simple  to  the  grantee,  his  heirs,  and  assigns,  with  covenants 
from  the  grantor  and  his  heirs  and  personal  representatives  that  he  is 
lawfully  seized  of  the  premises,  has  good  right  to  convey  the  same,  and 
guarantees  the  quiet  possession  thereof,  that  the  same  are  free  from  all 
incumbrances,  and  that  he  will  warrant  and  defend  the  title  against  all 
lawful  claims.  Coleman  v.  Lyinan,  289 

CORPORATION. 

See  City;  Draining  Association;  Insuilance;  Promissory  Note,  6;  Rail- 
road; TiniNPIKE. 

COSTS. 

1.  Appeal  from  Justice  of  the  Peace, — On  appeal  from  a  justice  of  the  peac* 

to  the  circuit  court  or  court  of  common  picas,  where  the  plaintiff  has  failed 
to  recover  before  the  justice,  and  again  fails  on  appeal,  the  defendant  i> 
entitled  to  judgment  against  the  plaintiff  for  fuU  costs. 

Scary  \.  Britsk^  172 

2.  Security  for. — Non-resident. — An  action  commenced  by  a  nonnresidcnt  will 

not  be  dismissed  for  want  of  security  for  costs,  if  the  plaintiff,  upon  being 
ordered  to  do  so,  files  an  undertaking  for  the  same. 

Hitgkes  V.  Osbonty  450 

3.  Bill  of  Exceptions. — To  present  to  the  Supreme  Court  any  question  arising 

upon  a  motion  to  tax  costs,  a  bill  of  exceptions  must  have  been  filed. 

The  State  v.  Saxon,  484 


INDEX.  6ii 

COUNTER-CLAIM. 

See  Demurrer;  Pleading,  6  to  xa 
COUNTY  AUDITOR. 

See  Election,  i. 

Salaty  in  Lieu  of  Allowances. — A  board  of  county  commissioners  may  not  by 
its  order,  made  with  the  assent  of  the  county  auditor  and  upon  his  agree- 
ment with  the  board,  allow  him  an  annual  salary,  payable  quarterly  out 
of  the  county  treasury,  in  lieu  of  the  specific  allowances  which  the  board 
is  authorized  to  make  him  for  his  services ;  and  the  fact  that  such  an 
agreement  and  order  had  been  made  and  acted  upon  during  the  contin- 
uance of  an  auditor  in  ofHce,  and  that  final  settlement  and  payment  had 
been  made  under  such  order  and  agreement  at  the  expiration  of  his  term 
of  office,  it  was  held,  constituted  no  defence  to  a  suit  by  the  auditor 
against  the  board,  to  recover  for  his  services,  though  the  amount  paid 
bim  under  the  order  might  be  set  off  against  his  claim. 

Ktightley  v.  Board  of  ComnCrs  of  Putnam  Co.f  576 

COUNTY  CLERK. 
See  ELEcnoN,  i ;  Practice,  3. 
COUNTY  COMMISSIONERS. 

See  County  Auditor;  Election,  3, 

Allowance  of  Claims. — yudicial  Decision.'^Conclusiveness. — The  board  of 
commissioners,  in  acting  upon  claims  against  the  county,  act  in  a  judicial 
capacity,  and  their  decisions  are  conclusive  and  binding  alike  upon  the 
county  and  the  claimant,  unless  appealed  from,  or  unless  an  independent 
action  is  brought  against  the  county  when  the  claim  has  been  disallowed. 

Board  of  Commas  of  Warren  Co.  v.  Gregory,  32 

COURT  OF  COMMON  PLEAS. 

See  Information;  Jurisdiction,  i,  2;  Will, 4,  5,  9, 

CRIMINAL  CIRCUIT  COURT. 

See  Criminal  Law,  3,  4. 

1,  Grand  Jury. — Sessions  of — The  law  does  not  provide  for  a  grand  jury  for 

a  criminal  court  for  each  month  during  which,  or  any  part  of  which,  the 
court  may  be  in  session;  but  it  does  provide  for  a  grand  jury  for  each 
term ;  and  if  the  court,  at  the  same  term,  can  legally  be  in  session  in  two 
or  more  months,  the  same  grand  jury  may  sit  in  each  month. 

Harper  v.  The  Slate,  405 

2.  Same. — Floyd  County. — The  criminal  court  in  Floyd  county  can,  under  the 

act  organizing  that  court  (3  lud.  Stat.  178,  sec.  i)  and  the  act  of  Feb.  12th, 
185s  (2  G.  &  H,   11),  adjourn  from  a  regular  term  of  said  court  to  some 
.  other  certain  time,  and  if  such  time  is  in  a  month  within  which  the  grand 
jury  has  not  already  been  in  session  ten  days,  the  grand  jury  may  legally  i 
meet  in  connection  with  the  court,  and  find  and  return  indictments.         lb.  1 

CRIMINAL  LAW. 

See  Continuance,  i,  2,  3 ;  Criminal  Circuit  Court,  Grand  Jury;   JintY; 

Liquor  Law;  Supreme  Court,  19. 

I.  Pleading. — Former  Conviction. — ^In  all  criminal  prosecutions  tlie  defendant, 
under  an  oral  plea  of  the  general  issue,  may  show  a  former  conviction 
for  the  same  offence.  Lee  v.  The  Static  153 
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2.  Nuisance,^Evidence. — In  a  protecation  for  the  crccnon  and  naintenanoe  of 

a  nuisance,  wtttce  it  b  alleged  that  the  nuisance  is  located  upon  a  par- 
ticular tract  of  land,  the  State  is  bound  to  prbre  the  location  as  allied, 
or  fuil  in  the  prosecution.  Wertz  r.  T7u  StaU^  i6l 

3.  Appeal  from  Justice  of  the  Peace, — Criminal  Circuit  Court, — ^An  appeal 

will  lie  from  a  conviction  for  an  assault  and  battery  before  a  justice  of 
the  peace  to  a  criminal  circuit  court,  and  such  court  has  jurisdiction  to  try 
such  cause  on  appeal.  Wachstetter  v.  7%e  State^  166 

4.  Same, — Prctctice, — On  an  appeal  from  a  conviction  for  an  assault  and  battery 

before  a  justice  to  a  criminal  circuit  court,  the  case  is  properly  tried  upon  thie 
original  affidavit,  and  no  indictment  is  necessary.  lb, 

5.  Riot, — Unlawful  Act. — Where  an  offence  consists  in  three  or  more  persons 

doing  an  act  in  a  violent  and  tumultuous  maimer,  it  is  not  necessary,  in 
order  to  sustain  a  prosecution  for  such  an  offence,  that  the  act  done  should 
be  unlawful.  Although  the  word  violent  be  not  used  in  the  affidavit  or 
information,  in  describing  the  ofience,  if  the  allegations  show  that  the  act 
was  done  violently,  it  will  be  sufficient.        Kiphart  et  al,  r.  The  State^  273 

6w  Practice.^'Bill  of  Exceptions, — Bills  of  exceptions  in  a  criminal  action  must 
be  filed  within  the  term,  and  the  record  must  show  the  fact  of  the  filing 
and  the  time  thereof.  Ibm. 

7.  Indictment  for  Desecration  of  Sabbath. — Indefiniieness. — An  indictment  for 

hunting  on  Sunday,  which  alleged  that, "  on  or  about  the  ist  day  of  Octo- 
ber, A.  D.  1 87 1/'  the  defendant,  etc.,  **said  1st  day  of  October,  1871, 
being  then  and  there  the  first  day  of  the  week,  conunonly  called  Sanday/* 
was  bad,  for  not  being  definite  as  to  the  time  of  the  offence. 

The  SiaU  v.  Land^  31 1 

8.  Indictment. — Nuisance. — The  keeping  of  a  house  where  tippling  and  whor- 

ing are  carried  on  is  not  a  nuisance,  unless  the  public  is  afiected  fay 
it;  and  an  indictment  therefore  must  show  such  facts  as  establish  this 
consequence.  Mains  v.  The  State^  ^tj 

9.  Motion  to  Quash  Indictment. — A  motion  to  ouash  an  indictment  cannot  pre- 

vail unless  the  defect  is  apparent  on  the  face  of  the  indictment. 

Belly,  TheState^  335 

10.  Indictment. — Larceny  of  Property  of  A,  and  of  B, — An  indictment  may 
charge  a  larceny  of  A/s  property  in  one  count,  and  of  B.'s  in  another 
count,  at  the  same  time  and  place,  where  the  dbaracter  of  the  property  is 
such  that  it  may  have  constituted  oneofienceand  a  conviction  of  onenught 
be  a  bar  as  to  the  other.  lb, 

11.  Omission  in  Verdict, — Motion  for  New  Trial, — ^The  question  as  to  an 
omission  in  a  verdict  to  fix  the  disqualification  of  holding  ao  office  of  trust 
and  profit  can  not  be  raised  by  a  motion  for  a  new  trial.  Ib» 

12.  Evidence, — Subsequent  Conduct  of  Party  Jointly  Indicted, — ^When  A.  was 
on  trial  separately,  under  a  joint  indictment  against  him  and  B.,  for  larceny, 
it  was  error  in  the  court  to  permit  the  State  to  prove  the  conduct  of  B., 
subsequent  to  the  alleged  commission  of  the  larceny  described  in  the  indict- 
ment, at  a  different  place,  and  while  the  defendant  was  not  present. 

aNeUy,  The  State,  346 

13.  Placing  Obstruction  on  Railroad, — Evidence, — Under  an  indictment  for 
maliciously  placing  pieces  of  timber  upon  a  railroad  track,  it  is  not  neces- 
sary that  the  proof  should  correspond  with  the  allegation  as  to  the  number 
of  pieces  placed  upon  the  track.  One  piece  calculated  to  obstruct  passing 
trains  is  sufficient  to  constitute  the  offence.  Allison  v.  The  State,  354 

14.  Same, '^Presumption, — On  the  trial  of  such  an  indi<Sment,  an  instmction, 
that,  <*  if  the  proof  shows  conclusively  that  the  defendant  plac^  the  timber 
upon  the  track  of  the  railroad  in  question,  in  such  a  manner  as  to  obstmct 
the  passage  of  trains  of  cars  over  said  road,  the  presumption  is  t&al  (be  act 
was  wilfully  and  maliciously  done,"  it  was  held^  was  erroneook  J^. 
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15.  Keeping  Disorderh  Hotuc^ — Information, — ^Wher«  an  infoxmadon  for  keep- 
ing a  disorderly  house  followed  more  closely  the  language  of  section  13 
of  the  temperance  act  of  1859  than  the  language  of  other  acts,  it  was 
treated  as  under  the  temperance  law  of  1859  rather  than  other  acts;  nor 
was  at  ne^sessary  that  the  information  should  allege  that  the  defendant  was 
keeping  a  licensed  house  tinder  that  act,  or  that  liquor  sold  by  the  defend- 
ant created  the  disturbance,  it  being  snfBcient  if  he  suffered  the  liquor  to 
be  sold  in  his  house.  jfoseph  v.  The  State,  370 

f  6u  Evidence, — Instruction, — Alibi. — In  a  criminal  action,  the  chaige  to  the 
juiT,  that  under  evidence  of  an  aHhi^  **  you  should  carefully  examine,  in 
order  to  ascertain  whether,  even  if  an  absence  be  shown,  that  absence  at 
another  place  was  so  complete  and  of  such  a  character  in  regard  to  time 
and  location,  as  to  render  the  defendant's  presence  impossible  at  the  time 
and  place  of  the  commission  of  the  alleged  crime,^'  was  held  to  be  errone- 
ous. If  the  jury  believed  the  defendant  to  have  been  at  another  place  at  a 
given  time,  and  if  his  being  there  then  created  a  reasonable  doubt  of  his 
presence  at  the  place  of  the  crime,  at  the  time  of  its  commission,  he  should 
have  been  acqnitted.  Adams  v.  TAe  State,  373 

1 7.  Indictment — Signature  of  Prosecuting  Attorttey. — Return  of  Indictment  by 

Grand  Jury, — Where  an  indictment  was  not  signed  by  the  prosecuting 
attorney,  and  the  record  did  not  show  that  \X  was  returned  by  the  gmnd 

jury; 
HeldyHtatLVL  modoa  to  quash  should  have  been  sustained. 

The  State  V,  Heaeock^  393 

18.  Former  Acquittal, — Special  Plea, — To  an  indictment  for  murder  in  the 
first  degree  for  the  killing  of  A.,  the  defendant  entered  a  special  plea  in  bar, 
wherein  she  alleged  that  she  had  been  indicted  for  murder  in  the  first 
degree  for  killing  one  B^ ;  that  she  had  been  tried  by  a  jury  upon  said 
indictment  for  the  killing  of  B.,  after  having  taken  issue  thereon  by  a  plea  of 
not  guilty  as  charged  therein;  and  that  upon  such  trial  she  was  found  ^ilty 
of  murder  in  the  second  degree,  and  sentenced  to  the  state  prison  for  life ;  by 
which  finding  and  judgment  she  was  acquitted  of  the  charge  of  murder  in  the 
£rst  degree  as  charged  in  said  indictment;  and  the  crime  chiirged  in  said 
indictment,  for  which  she  was  tried  and  acquitted,  "was  and  is  identical 
in  all  its  parts,  incidents,  and  circumstances,  with  the  ciime  charged  in  the 
indictment  for  the  killing  of  A.;  *<  that  the  evidence  whereby  alone  the 
State  will  attempt  to  prove  the  indictment  in  this  cause  is  the  same  and 
nowise  different  from  that  employed  and  produced  upon  the  trial  of  the  indict- 
ment on  which  she  was  acquitted  of  murder  in  the  first  degree ;  and  this 
she  is  ready  to  verify,"  etc 

M/i/,  that  the  plea  was  good. 

Held,  alsc,  that  the  plea  stated  ia  effect  (hat  the  same  act  caused  the  death  of 

A.  and  B.,  and  if  the  same  act  resulted  in  the  death  of  both,  there  was  but 

one  crime. 
Held,  also,  that  it  was  not  necessary  (hat  the  plea  should  show  that  A.  and  B. 

were  one  and  the  same  person.  Clem  v.  The  State,  420 

19.  Murder. — Acquittal, — If  upon  an  indictment  for  murder  in  the  first  degree, 
the  defendant  is  found  guilty  of  an  inferior  gradeof  homicide,  without  saying 
anything  as  to  the  higher  grade,  the  finding  is  by  implication  an  acquittal 
of  the  £gher  grade.  li, 

ao.  Same — Killing  of  two  Persons  iy  the  Same  Act, — ^Where  two  or  more 
persons  are  Icilled  by  the  same  act,  the  Statecannot  indict  the  guilty  party  for 
killing  one  of  the  persons  and  after  a  conviction  or  acquittal  indict  him  for 
killing  the  other.  lb, 

2I«  Pleading, — Plea  of  Not  Cuilty. — S^dal  Plea. — ^The  privilege  given  bjr 
statute  (2^0.  &  H.  413,  sec.  97),  that  m  all  criminal t>rosecutions  the  defend- 
ant may  plead  the  general  issue  orally,  and  under  it  every  matter  of  defence 
may  be  proved,  does  not  take  away  from  him  the  right  to  plead  specially  any 
dcicacc  srhlch  beiibrc  thai  «DactmeBt  might  have  b^n  speciAlly  pleaded.  lb. 
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23.  Same,-^Speciai  PUa  in  Bar, — Trial^-^X  defendant  in  a  criminal  prose- 
cution may  plead  specially  a  fonner  acquittal  or  a  fonner  conviction  in  liar» 
and  have  the  issue  or  issues  joined  on  such  plea  tried  separately  and  apart  from 
the  question  of  the  guilt  or  innocence  of  the  crime  charged  in  the  pending 
indictment.  Ib» 

23.  Same. — If  the  issue  or  issues  joined  upon  a  pica  of  fonner  acquittal  or 
conviction  are  found  against  the  defendant,  he  may  still  enter  a  plea  of  not 
guilty.  16, 

24.  Same. — Judgmoit, — The  judgment  npon  a  pLea  of  fonner  acqfUltal  or 
conviction,  when  the  Bsues  have  been  found  against  the  defendant,  is  that 
he  answer  over.  lb, 

25.  Same, — ^Upon  the  general  issue  only  can  a  defendant  in  a  criminal  prose- 
cution be  found  guilty  and  subjected  to  the  penalty  of  the  law.  lb,, 

26.  Same, — It  is  optional  with  at  defendant  in  a  criminal  prosecution  whether 
he  will  plead  a  former  acquittal  or  conviction  specially,  or  give  the  same 
in  evidence  under  the  plea  of  not  guilty.  lb, 

27.  Same, — Practice, — Demurrer. — ^The  rule  that  it  ^is  not  an  available  error 
that  a  demurrer  has  been  sustained  to  a  pleading,  when  there  is  another 
pleading  under  which  the  same  evidence  is  admissible,  is  not  applicable  in 
criminal  cases.  lb, 

28.  Same. — Demurrer. — In  determining  the  sufficiency  of  a  plea  of  fonner 
acquittal  or  conviction,  to  which  a  demurrer  has  been  sustained*  the  court 
cannot  regard  the  evidence  that  was  afterward  given  on  the  trial  <£.  the 
cause  upon  a  plea  of  not  guilty.  IL. 

2g,  Instruciions. — Exculpatory  Facts. — On  the  trial  of  a  criminal  cause,  it  was 
error  to  instruct  the  jury,  that  ^  there  were  other  facts  aot  before  them^ 
which  were  exculpatory  in  their  character,  and  they  could  have  been 
proved  by  the  defendant  but  were  not,  the  ^ury  might  consider  such  failure 
with  the  other  circumstances  offered  to  show  the  giiiR  of  the  defendant. 

Jb^ 

30.  Same. — ^The  jury  were  instructed  as  follows:  "Remember  that  yoa  are 
each  responsible  for  the  verdict  you  shall  render,  not  forgetting,  however^ 
that  no  man  can  safely  consider  himself  infalFiblc,  that  no  number  of  minds 
can  agree  upon  a  multitude  of  facts,  such  as  this  case  presents,  without 
some  yielding  of  the  judgment  of  individuals  upon  the  evidence,  some 
deference  to  the  opinion  of  others,  without  what  some  might  caH  compro- 
mise of  different  views.  No  man  who  is  unwilling  ta  do  thb  within 
reasonable  limits,  and  without  a  sacrifice  of  conscience,  ought  to  have  a 
place  in  the  jury  box  or  be  a  member  of  any  deliberative  body." 

Ifeldt  where  the  indictment  was  for  murder  in  the  first  degree,  and  the  evidence 
vf2S  all  circumstantial  and  tended  h>  prove  murder  in  the  first  degree  only, 
and  there  was  a  verdict  of  guilty  of  murder  in  the  second  degree,  with  a 
recommendation  to  executive  clemency,  that  the  charge  was  erroneous.    7?. 

31.  JWw  Trial. — Effect  of  Granting-  a  New  Trial. — The  legal  efiect  of  grant- 

ing the  appellant  in  this  cause  a  new  trial  must  be  decided  by  the  court 
below  before  it  can  properly  be  passed  upon  by  the  Supreme  Court.        lbs, 

32.  Statute  Construed. —  TecAnicat Error. — To  deprive  a  defendant  in  a  crim- 
inal prosecution  of  the  right  to  plead  a  former  acquittal  or  conviction  by  a 
special  plea,  and  to  have  the  issue  thus  tendered  tried  first,  and,  if  found 
against  him,  to  have  another  jury  try  the  issue  on  a  plea  of  not  guilty,  is 
not  a  technical  error  within  the  meaning  of  sec.  160,  2  G.  &  H.  427.  Ib^ 

33.  Instructions. ^Effect  of. — Although  the  Jury  in  criminal  causes  are  made  the 
judges  of  the  law  as  well  as  of  the  facts,  the  charge  of  the  court  is  pre> 
sumed  to  control  their  minds  to  some  extent ;  and  when  the  court  has  mi& 
directed  the  jury  in  a  material  matter  of  law,  such  misdirection  is  a  grocmd 
for  a  new  trud.  JSK» 

54.  Same^—^SfJhsxtt  from  the  whole  case,  it  appeazs  that  the  jury  voSi^  have : 
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dered  a  different  verdict,  it  may  well  be  considered  that  an  erroneous 
instruction  leading  to  the  verdict  influenced  them,  and  is  good  ground  for 
a  new  trial.  Jh, 

35.  Appeal  by  State. — Assignment  of  Error, — Reservation  of  "  Point  <^  LawP 
When  the  State  appeals  iii  a  criminal  action  from  the  judgment  below,  and 
the  only  question  there  reserved  is  upon  the  overruling  of  a  motion  for  a 
new  trial,  and  such  ruling  is  not  assigned  as  error,  the  appeal  is  not  within 
section  119  of  the  criminal  code,  2  G.  &  H.  420^  Whether  such  exception 
to  the  overruling  of  the  motion  for  a  new  trial  constitutes  the  reservation 
of  a  "  point  of  law,"  was  not  decided.  The  State  v.  £nsey,  480 

36.  Venue, — Judicial  Knowledge, — Presumption, — ^Where  the  proof  under  an 
indictment  for  grand  larceny  was,  that  the  goods  were  stolen  at  Plainfield, 
Hendricks  county,  and  brought  into  Marion  county,  this  court  took  judi- 
cial notice  that  Plainfield  is  in  Hendricks  county,  Indiana,  and  presumed 
that  the  county  intended  by  the  witness  was  Hendricks  county  in  this 
State.  TurbevilU  v.  The  State,  490 

37.  Evidence, — Statements, — Immaterial. — On  the  trial  of  an  indictment,  evi- 
dence of  statements  made  in  the  absence  of  the  defendant,  by  one  not  con- 
nected with  the  defendant  by  the  evidence,  is  inadmissible,  but  where  the 
evidence  is  harmless,  or  favorable  to  the  defendant,  a  judgment  against  him 
will  not  be  reversed  on  account  of  the  admission  of  such  evidence.        Ji, 

38.  Larceny. — Finding  Stolen  Goods. — Joint  Possession  of  Place. -^Evidence,— ^ 
Where  the  only  evidence  connecting  the  defendant  with  the  brceny  was  the 
finding  of  part  of  the  recently  stolen  goods  in  a  room  jointly  occupied  by  him 
and  another  person,  and  more  particularly  under  the  control  of  the  latter, 
who  was  not  charged  with  the  larceny,  the  evidence  was  not  sufficient  to 
justify  a  conviction.  3, 

39.  Jury, — Discharge  of, — Misconduct. — Jeopardy. — A  jury,  which  had  been 
impanelled  and  sworn  to  try  an  indictment  for  murder,  having  heard  the  evi- 
dence and  having  retired  in  charge  of  a  bailiff  to  deliberate  upon  their  ver- 
dict, and  having  returned  into  court,  it  was  shown  to  the  court  that  during  the 
adjournment  of  the  court  and  after  the  commencement  of  the  trial,  the 
bailiff,  in  disobedience  of  the  order  of  the  court,  instead  of  taking  the  jury  to 
a  room,  took  them  into  the  public  square,  and  left  them,  and  went  to  the 
saloon  of  the  defendant,  who  was  out  on  bail,  and  there  procured  from  his 
barkeeper  a  can  of  beer,  and  gave  it  to  the  jury,  who  drank  it,  and  that 
the  bailiff  so  gave  them  said  beer  without  the  knowledge  or  consent  of  the 
court  Thereupon,  the  court,  over  the  defendant's  objection,  discharged  the 
jury. 

Held,  that  the  discharge  of  the  jury  was  not  necessary. 

ffeld^  also,  that  having  so  discharged  the  jury,  there  was  no  error  in  then  dis- 
charging the  defendant.  T/ie  State  v.  Leunig,  541 

40.  Indictment. — Assault  and  Battery  with  Intent  to  Murder, — An  indictment 
for  assault  and  battery  with  intent  to  murder  charged  that  the  defendant 
*'  feloniously,  purposely,  and  with  premeditated  malice,"  did  **  beat,  strike^ 
kick,  stamp,  trample  upon,  and  wound,   with  intent,  then,"  etc. 

Ileldy  that  the  indictment  sumciently  charged  an  assault  and  battery. 

Sloan  v.  The  State,  570 

41.  Same, — In  an  indictment  for  an  assault  and  battery,  it  is  not  necessary  that 
all  the  words  "rude,"  "insolent,"'* angry,"  should  be  used ;  if  one  or  more 
of  them  be  used,  or  the  equivalent  of  one  oj:  more  of  them,  it  is  sufficient. 

Ih. 
DAMAGES. 

See  Supreme  Court,  27. 

Accrued, — ^A  plaintiff  in  an  action  based  on  a  contract  can  only  recover  for  such 
sum  as  may  have  been  due  at  the  time  the  action  was  brought;  and  in  an 
action  founded  in  tort,  for  such  damages  as  had  accrued  at  the  commence- 
ment of  the  action*  Musulman  v.  Manly ^  46a 
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DECEDENTS'  ESTATES. 
See  Witness,  3. 

1.  Qaim  im  Favor  of  Admimstraior. — ^An  ftdmiiiistrator  Is  not  aoi&orized  lif 

the  code  of  1852  or  by  subsequent  legislation  to  61e  a  daim  in  nis  own 
favor  against  the  estate  whidi  he  administeis;  but  section  802,  p.  336,  2 
G.  &  H.  continues  in  force  sec  218,  p.  526,  of  the  Revised  Statutes 
of  1843,  which  provides  for  the  filing  of  such  claims  in  the  probate  couit; 
and  when  the  court  of  common  pleas  became  the  successor  of  the  pro- 
bate court,  it  became  the  oouit  for  the  adjudication  of  such  claims. 

Ckidester,  Adm'r,  v.  Chidester,  469 

2.  Claim, — yiurisdutwm. — ^To  confer  jurisdiction  over  the  subject  of  the  action,  a 

claim  against  the  estate  of  a  decedent  must  be  filed,  placed  upon  the 
appearance  docket,  and,  if  not  allowed,  must  be  transfmed  to  the  issue 
docket ;  and,  upon  demurrer  for  want  of  jurisdiction,  the  leoord  most  show 
that  such  steps  have  been  taken.       Stanford  et  al.  v.  Stanford  ft  at.,  4J89 

3.  Same. — Other  Defendants. — ^Where  another  person  is  a  accessary  defendant 

with  the  administrator  or  executor,  the  claim  need  not  be  filed  against  the 
estate,  but  an  ordinary  action  may  be  brou^  against  the  administrator  and 
such  other  person*  li. 

4.  Same. — Farttes.^-To  an  ordinaiy  claim  against  an  estate,  neiliier  the  bei^^ 

nor  the  guardians  of  the  heirs  are  necessary  parties  defendants.  lb. 

5.  Same. — ^The  same  personcannotactin  the  double  capacity  of  plaintiff,  urging 

his  own  claim  against  an  estate,  and  of  defendant,  making  a  defence  to  the 
same.  In  such  case  the  court  should  appoint  some  peison  to  defend  for  the 
estate.  Jb, 

DEUNQUENT  LIST. 

1.  Statute. — Assessment  Law. — Printing  of  Delinquent  Ltst.^^Compensatiam^ — 

Sections  142  and  143  of  the  assessment  law,  as  amended  May  31st,  1861* 
require  that  the  compensation  for  the  publication  of  the  delinquent  list  shall 
be  made  on  the  basis  of  tabular  descnption,  as  contained  in  the  ^duplicate;, 
and  have  no  reference  to  the  number  of  rolnmns  in  the  newspaper. 

Board  of  Comm*rs  of  Warren  Co.  v.  Gregory ^  32 

2.  Excessive  Payment. —  Voluntary. — ^Where  the  commissionefs  have  allowed  en 

excessive  claim  for  printing  the  list,  there  being  no  mistake  of  fact,  the  list 
being  bdfore  them,  and  it  being  dieir  duty  to  know  the  iact»  the  sioney  can- 
not be  recovered  back.  Jb. 

DEMURRER. 

See  Appearance,  i  ;  Crimznai.  Law,  27, 28 ;  ELEcnoir,  2;  Parties;  Plead- 
ing, 9. 

To  Evidence.  See  PRACTICE^  8  to  12. 

Cause. — ^That  a  pleading  does  not  <*  state  facts  sufficient  to  bar  the  actioo,"  and 
that  it  does  not  "state  facts  enough  for  n  counter-claim,"  are  not  grounds 
of  demurrer  known  to  the  statute.        Campbell  et  al.  v.  Routt,  AdnCr^  410 

DEPARTURE, 

See  Pleading,  13,  14. 

DEPOSITION. 

1.  Commencement  of  Trial. — ^With  reference  to  the  statute  fixing  the  time  when 

objections  to  depositions  must  be  made  (sec  266  of  the  code),  the  swearing 
of  the  jury  is  the  commencement  of  the  trial.  Glenn  v.  Chre^  60 

2.  Motion  to  Suppress. — A  court  cannot  suppress  a  deposition  after  tfie  junr  is 

sworn,  unless  ttie  objection  relate  to  some  matter  not  diickwrd  in  the  dei^ 
osition.  iV> 
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3.  Proceedings  Before  Mayor, — Depositions  of  witnesses  may  be  taken  out  of 
the  State,  in  an  action  pending  before  the  mayor  of  a  city. 

Reeves  v.  Allen,  359 
DESCENT. 

1.  Widow, — Statute  Construed. —  Under  section  27  of  the  statute  of  descents 

(1  G.&  H.  296J,  the  surviving  wife  does  not  take  by  descent  as  an  heir, 
but  by  virtue  ot  her  marital  relation.  Brannon  et  al,  v.  May^  92 

2.  Same. — Cl<iim  under  Unrecorded  Deed. — ^A  widow  claiming  under  an  unre- 

corded deed  of  conveyance  of  real  estate  executed  to  her  husband  will  hold 
one-third  of  the  real  estate  against  subsequent  purchasers  for  value  who  had 
notice  of  the  unrecorded  conveyance  to  her  husbuid.  lb. 

DISORDERLY  HOUSE. 

See  Criminal  Law,  15. 

DOWER. 

Assignment  of. — Demand, — Time  of. — ^Under  the  Statute  of  1843,  P-  8^»  sec. 
67,  the  persons  entitled  to  the  freehold  were  not  liable  to  an  action  for  the 
assignment  of  dower,  until  thirty  days  after  demand  for  such  assignment. 
Accordingly,  where  the  evidence  failed  to  show  when  the  demand  was  made, 
there  couM  be  no  recovery.  ffasselman  et  al.  v.  Allen  et  al.,  257 

DRAINING  ASSOCIATION. 

X.  Assessment. — Pleading. — An  action  to  enforce  the  collection  of  an  assessment 
for  the  construction  of  a  drain  is  based  upon  the  assessment,  and  not  upon 
the  articles  of  association.  The  filing  of  a  copy  of  the  articles  docs  not 
make  them  a  part  of  the  complaint. 

Dobson  V.   The  Duck  Pond  Ditching  Asin,  ^12 

a.  Same. — Piling  Bond  with  Clerk, — Practice. — If  it  is  a  valid  objection  that 
a  bond  has  not  been  filed  with  flie  clerk  of  the  circuit  court  by  the  associa- 
tion, it  is  remedied  by  filing  one  on  the  trial.  Jb. 

3.  Appraisers. — Appeal. — Practice, — Demurrer. — An  order  of  the  board  of 

county  commissioners  appointing  three  appraisers  to  view  a  proposed 
ditch  and  assess  benefits  and  damages,  need  not  show  affirmatively  that  the 
persons  so  appointed  are  "  disinterested  freeholders  of  the  county  in  which 
the  application  is  made  and  not  of  kin  to  any  of  the  parties."  The 
question  as  to  their  having  such  qualifications  may  arise  on  the  trial  on 
appeal,  but  cannot  be  raised  by  demurrer.        Kellogg  v.  Price  et  al.,  360 

4.  Appeal, — Practice. — Pleading. — Jury. — Upon  an  appeal  there  should  be  no 

demurrers  to  the  transcript,  no  answers,  and  no  replies.  Nor,  of  necessity, 
should  there  be  a  re-appraisement,  though  the  court  would,  perhaps,  when 
necessary,  have  power  to  appoint  new  appraisers  or  re-appoint  the  old,  and 

generally  to  examine  the  sufficiency  and  regularity  of  the  steps  taken.  If 
ley  have  been  sufficient  and  regular,  the  proceedings  should  be  affirmed, 
if  not,  reversed  and  corrected,  and  in  a  proper  case  a  jury  may  be  had  on 
demand  of  either  party.  lb, 

ELECTION. 

1.  Contest  of  Election, — Affidavit.'^County  Auditor. — The  county  auditor  has 

authonty  to  administer  the  oath  as  to  the  truth  of  the  matters  stated  as  grounds 
for  contesting  an  election  to  the  office  of  county  clerk.     Curry  v.  Miller^  320 

2.  Demurrer. — Sufficiency  of  Affidavit.-^K  demurrer  assigning  a  want  of  suffi- 

cient facts  as  causes  stated  lor  contesting  an  election  presents  no  question  as 
to  the  sufficiency  of  the  affidavit.  lb. 

3.  Jurisdiction4 — Erroneous  Decision.-^-^H^  power  of  the  board  of  commission- 

ers to  hear  and  determine  upon  the  sufficiency  of  the  affidavit  filed  to  contest 
an  election  constitutes  jurisdiction.    If  the  decision  be  wrong,  it  is  simdh^  ' 
ccroneoosi  and  not  void.  A. 
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ESTOPPEL. 

See  Promissory  Note,  5;  Turnpike,  2,  3;  Wiluabcs  v.  The  Greensedrch, 

ETC.,  Co.,  171. 

1.  Obstruction  of  Highwayj-^Tht  widow  and  administrator  of  A.  sold  to  B. 

certain  real  estate,  of  which  A.  was  seized  in  fee  at  his  death,  over  which 
ran  a  public  street  of  a  town.  C,  who  owned  and  had  erected  buildings 
upon  certain  other  real  estate  adjoining  said  street,  was  present  and  bid 
at  the  sale,  and  gave  no  notice  of  the  existence  of  the  street.  B.,  claiming 
to  own  the  land  over  which  the  street  ran,  obstructed  the  street,  to  the 
damage  of  C.  and  the  public. 
ffeldf  that  C.  was  not  estopped  by  theses  facts  to  sue  for  the  damage  so  sus- 
tained by  him.  The  existence  of  the  public  highway  was  or  might  have  been 
as  open  to  the  knowledge  of  B.  as  to  that  of  C.  Foster  v.  Albert,  40 

2.  Appeal, — A  party  cannot  iqppeal,  and  have  all  the  benefit  to  be  derived  from 

the  appeal,  and  then  be  heard  to  say  that  because  of  some  informality  in 
his  proceedings  to  obtain  an  appeal,  he  did  not  in  fact  appeal. 

Wachstetter  v.   The  State,  166 
EVIDENCE. 

See  Bill  op  Exchange,  2;  Criminal  Law,  2,  12, 13,  16,  37,  38;  Deposi- 
tion ;  Husband  and  Wife,  3 ;  Instructions  to  Jury,  5 ;  Liquor  Law, 
2;  NE^v  Trial,  3, 4,  5,  12;  Practice,  4,  8  to  12;  Promissory  Note,  3; 
Statute  of  Limitations,  2,  3,  5 ;  Will,  6,  7 ;  Witness. 

1.  Practice. — ^Where  a  parly  against  whom  incompetent  or  inadmissible  evidence 

has  been  admitted  objected  at  the  proper  time  and  in  the  proper  manner, 
and  excepted  to  its  admission,  he  need  not  afterward  move  to  strike  it  oat, 
in  order  to  have  the  benefit  of  his  exception.  Glenn  v.  Clore,  60 

2.  Instruction. — Illegal  Evidence^ — ^Where  an  instruction  to   a  jury  does  not 

withdraw  illegal  evidence  or  direct  the  jury  to  disr^;ard  it,  though  itsl^al 
import  may  be  that  the  evidence  is  incompetent  or  insufficient,  the  instruc- 
tion does  not  cure  the  error  in  admitting  the- evidence.  lb. 

3.  Execution  of  Written  Instrument. — ^By  failing  to  deny  under  oath  the  execu- 

tion of  a  written  instrument,  which  is  the  foundation  of  a  suit,  and  a  oopf 
of  which  is  filed  with  the  complaint,  proof  of  its  execution  is  dispensed  with, 
but  it  is  incumbent  on  the  plaintiff  to  produce,  on  the  trial,  and  give  in 
evidence,  the  instrument  described  in  the  complaint,  to  entitle  him  to 
recover.  Lucas  v.  Smith  et  al,,  103 

4.  Variance  and  Amendment, — Where  an  instrument  of  writing  sued  upon  is 

described  in  the  complaint  as  a  contract  to  pay  one  hundred  dollars,  and  the 
contract  produced  at  the  trial,  and  given  in  evidence,  is  an  agreement  to  pay 
one  dollar,  the  complaint  will  be  considered,  in  the  Supreme  Court,  as 
amended  so  as  to  conform  to  the  proof.  lb, 

5.  Same, — Judgment. — ^Where  a  complaint  is  upon  a  contract,  described  as  an 

agreement  to  pay  one  hundred  dollars,  and  there  is  no  averment  of  any 
mistake  as  to  the  amount  agreed  to  be  paid,  or  any  evidence  other  than  the 
contract,  and  the  contract  in  evidence  is  an  agreement  to  pay  one  dollar,  it 
is  error  to  render  judgment  for  an  amount  exceeding  the  sum  named  in 
the  contract  J^' 

6.  Cumulative  Evidence. — Z?$/f»jy«wf.— -Cumulative  evidence  is  of  the  same 

kind  and  to  the  same  point  as  that  already  or  previously  given. 

Zouker  V.    Wiesi,  169 

7.  Cross-Examination  of  Plaintiff. — Where  the  cause  assigned  in  a  motion  far 

a  new  trial  was,  that  the  court  erred  in  refusing  to  permit  a  question  to  be 
asked  the  plaintiff  on  his  cross-examination,  and  there  was  no  evidence 
showing  that  the  question  was  as  to  matters  testified  to  by  the  witness  on  his 
examination  in  chief; 
Held^  that  the  overruling  of  the  motion  was  not  error. 

The  /.,  B.^  ^  W.  R.  W.  Co.  y.  Pw^usm,  ^ 
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8.  0/  Matters  Orcttrring  After  CmpIainf^^Eyidence  tending  to  prove  mattexs 
that  occurred  subsequent  to  the  filing  of  the  complaint  should  be  excluded. 

Afusse/moH  v.  Manly,  462 
EXECXmON. 

See  Pleading,  5. 

1.  Execution  Against  yoint  Debtors. — ^When  a  judgment  has  been  rendered 

against  several  persons,  none  of  them  being  sureties,  and  an  execution  is 
issued  upon  the  judgment,  the  sheriff  is  not  bound  to  exhaust  the  personal 
property  of  all  Che  defendants,  before  levying  upon  the  red  estate  of  any  of 
them.  Drake  v.  Murphy  et  al.y  82 

2.  Same. — ^When  any  one  of  such  judgment  debtors  has  no  personal  property 

subject  to  levy,  the  sheriff  may  levy  upon  his  real  estate.  Jb. 

3.  Sheriff. — A  sheriff  is  not  bound  by  the  provisions  of  section  441  of  the  code  to 

go  to  the  party  whose  property  is  to  be  levied  upon,  to  get  him  to  exercise 
the  right  of  designating  what  property  is  to  be  levied  upon,  where  he  pos« 
sesses  such  right.  lb, 

4.  Excessive  Levy, — Where  real  estate  is  levied  upon,  and  it  can  be  divided,  it 

is  the  duty  of  the  sheriff  to  sell  only  so  much  as  may  be  necessary  to  satisfy 
the  execution,  and  a  levy  upon  a  larger  tract  or  parcel  than  is  necessary, 
and  the  advertisement  thereof  for  sale  cannot  be  objected  to  on  the  ground  of 
an  unreasonable  or  excessive  levy.  ib. 

5.  Crowing  Crop, — Lien, — Where  an  execution  was  issued  upon  a  judgment  on 

the  31st  day  of  May,  and,  on  the  25th  day  of  the  next  July,  the  execution 
defendant  sold  his  interest  in  a  field  of  com  growing  upon  his  lands, 
which  had  been  planted  and  cultivated  by  tenants,  and  of  which,  by  con- 
tracts with  the  tenants,  he  was  to  receive  a  portion  when  the  com  matured 
in  the  field  at  cutting-up  time,  but  each  party  was  to  save  and  take  care  of 
his  own  share,  and  the  sheriff  levied  upon  the  interest  of  the  execution 
defendant  on  the  4th  day  of  August  thereafter; 
Jleldf  that  the  com  was  subject  to  execution  and  sale  as  the  property  of  the 
^  execution  defendant;  that  the  execution  was  a  lien  thereon  from  the  time 
it  came  into  the  hands  of  the  sheriff,  and  the  subsequent  sale  of  the  com 
by  the  execution  defendant  in  no  manner  impaired  such  lien. 

Lindley  v.  Kelley,  294 

6.  Return. — Additional  Levy. — ^Where  there  has  been  a  levy  upon  real  property 

under  several  executions,  the  statement  in  a  return  by  the  sheriff,  as  a  rea- 
son for  an  additional  levy  on  personal  property,  that  he  regarded  the  real 
property  previously  levied  upon  as  insufficient  to  satisfy  the  execution,  is  no 
evidence  of  such  being  the  fact.  The  return  by  the  officer  on  the  execution 
is  evidence  between  the  parties,  only  when  the  facts  stated  are  official  acts 
to  be  done  in  the  usual  course  of  proceeding.  Matters  of  opinion  or  excuses 
for  failure  to  perform  a  duty  caimot  be  thus  proved.  lb, 

7.  Satisfaction. — Presumption. — In  this  State,  a  levy  upon  real  estate  of  suffi- 

cient value  to  pay  the  judgment  creates  a  presumption  of  satisfaction,  and 
there  exists  no  d^tinction  between  the  effect  of  a  levy  upon  real  estate  end 
that  of  a  levy  upon  personal  property.  This  presumption  of  satisfaction 
does  not  arise  from  a  mere  levy,  but  from  proof  that  the  property  levied  uDon 
is  sufficient  to  satisfy  the  execution.  lb. 

EXECUTOR  AND  ADMINISTRATOR. 

See  Decedents*  Estates. 

FRAUD. 

See  Husband  and  Wife,  3;  Pleading,  ii  ;  Promissory  Note»  5. 

1.  Fraud  Without  Damage. — ^Fraad  without  damage  constitutes  no  ground  of 

defence.  Branham  et  al,  v.  Retord,  181 

2.  Bmd  of  Indcrnnity^^Mortgage.^^ JP^du  Representation, — Where  a  per- 
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son  who,  as  surety,  had  executed  asi  indemiulyiiig  bond,  and,  to  seeoie 
himself  against  liti^ty,  had  taken  from  his  principal  a  mortgage  upon  cer- 
tain land,  induced  a  purchaser  of  the  land  so  mortgaged  to  agree  in 
writing  to  assume  all  the  obligations  under  the  bond,  and  also  induced  him 
to  pay  over  to  him,  said  surety,  the  balance  of  the  purchase-money  of  the 
land,  after  the  discharge  'by  said  purchaser  of  certain  debts,  which  said 
principal  and  surety  had  represented  to  such  purchaser  as  the  only  obliga- 
tions secured  by  the  indemnilying  bond; 
Jfcld,  that  said  surety  could  not  require  said  purchaser  to  repay  to  him  other 
moneys  afterward  collected  from  said  surety,  under  sudi  bond,  for  liabilities 
not  disclosed  to  the  purchaser.  Ricketts  v.  Broun  et  aL,  316 

3.  Qmveyanee  to  Defraud  Creditors^ — ^Where  slanderous  words  were  spoken  on 

the  1st  day  of  August,  and  the  persons  liable  to  an  action  therefor,  Co  avoid 
such  liability  for  damages,  fraudulently  conveyed  their  real  estate  to  their 
children  without  valuable  consideration,  on  the  17th  day  of  November, 
following,  the  grantees  having  notice  of  such  fraudulent  intent,  and  such 
action  was  commenced  on  the  26th  day  of  the  same  month,  and  a  recovery 
was  subsequently  had ; 
Heldf  that  these  facts  were  sufficient  to  subject  the  property  to  the  judgment 
obtained.  It  was  unimportant  whether  the  deed  was  delivered  before  or 
after  the  commencement  of  the  action.  Skean  et  al,  v.  Shay  et  al,,  375 

4.  Same. — Creditor. — One  having  a  cause  of  action  for  slander  is  a  creditor 

within  the  intent  of  the  statute  against  fraudulent  conveyances.  3. 

5.  Contract  to  Defraud  Creditors. — As  Between  the  Parties, — ^A  contract  made 

to  hinder  or  delay  creditors  is  illegal  as  to  creditor?  only.  As  between  the 
parties,  and  as  to  all  others  than  creditors,  it  is  l^;al  and  valid,  and  can  be 
enforced  in  all  its  terms  as  any  other  contract.         C^Neil  v.  Chandler,  471 

6.  Pleading. — Fraud  in  obtaining  the  execution  of  a  contract  cannot  be  pleaded 

wilhout  allc^ng  the  facts  constituting  the  fraud. 

yoest  V.  WUHams^  Adm^r,  565 

BltAUDS,  STATUTE  OF. 

See  Statute  of  Frauds. 

GARNISHMENT. 
See  Attachhsnt,  4  to  xo. 

GRAND  JURY. 
See  CRHfiNAL  Circuit  Court,  i,  2;  Criminal  Law,  17. 

Impanelling. — Under  the  act  of  March  loth,  1873,  p.  158,  regulating  the  con- 
vening of  grand  juries,  where  the  record  of  a  criminal  action  showed  that  the 
court  met  on  the  24th  of  March,  1873,  and  the  grand  jury  was  impanelled 
on  the  2d  day  of  the  term,  it  was  presumed  that  they  had  been  summoned 
pursuant  to  an  order  of  the  judge  or  prior  to  the  approval  of  the  act  Tht 
act  did  not  prohibit  the  impanelling  of  a  grand  jury  previously  summoned. 

Bellv.  The  State,  l^S 

HIGHWAY. 

See  EsTOPFEL,  i. 

1.  Claim  for  Damages. —  Waiver. — ^Where,  upon  a  petition  being  filed  for  the 

location  and  opening  of  a  proposed  highway,  a  remonstrant  over  whose  lands 
it  would  pass  appeared  in  the  commissioners'  court,  and  made  no  objection 
to  the  sufficiency  of  the  petition,  the  giving  of  notice,  or  as  to  the  utility 
of  the  proposed  highway,  but  filed  his  claim  for  damages; 
Held,  that  he  waived  allquestions  of  irregularity  in  the  proceedings  and  as  to  the 
utility  of  the  road.  Fisher  v.  HMs  et  al.^  276 

2.  Evidena  of  Use  by  Public, — Jnstructi^m. — la  detetmining  whether  a  pro- 
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posed  road  will  be  of  benefit  or  injniy  to  a  paiticular  farm,  it  is  proper  for 
the  jury  to  consider  the  existence  or  non-existence  of  the  roads  that  pass 
over  or  near  the  farm;  and  the  legality  and  permanency  of  such  rodds 
are  of  vital  importance.  Accordingly,  it  was  error  for  the  court  to  refuse 
to  instruct  the  jury,  that  by  the  unopposed  use  of  any  road  over  the  lands 
of  the  remonstrant  by  the  public,  he  being  cognizant  thereof,  until  public 
accommodation  and  private  rights  would  be  materially  affected  by  the 
interruption  of  the  same,  although  the  use  had  not  continued  twenty  years, 
he  would  be  barred  of  his  right  to  close  the  highway.  3, 

HUSBAND  AND  WIFE. 

See  Contract,  7;  Descent,  i,  2. 

1.  Vendor's  Ztm.— Where  a  wife,  her  husband,  and  a  third  peison  were  joint 

purchasers  of  certain  real  estate,  and  the  deed  of  conveyance  was  made  to 
them,  and  notes  given  for  the  purchase-money  were  not  signed  by  the  wife, 
but  were  signed  by  the  husband  and  the  other  purchaser,  and  the  husband 
and  wife  were  purchasers  of  one-half  of  the  premises,  and  the  next  day 
after  the  deed  was  made,  the  purchasers,  with  the  consent  of  the  vendor, 
had  the  name  of  the  husband  struck  out  of  the  deed  by  the  justice  of  the 
peace  who  took  the  acknowledgment,  and  afterward  the  wife  signed  the 
notes; 

Heidi  that  the  vendor  would  be  entitled  to  hold  a  lien  upon  the  real  estate  for 
the  unpaid  purchase-money,  as  against  the  wife. 

Held,  also,  that  the  notes,  as  to  the  wSe,  were  absolutely  void,  and  she  was  not 
bound  by  stipulations  therein  to  pay  ten  per  cent,  interest  and  to  waive  val- 
uation and  appraisement  laws.  Anderson  ▼.  Tannehill,  14E 

2.  Tenants  by  Entireties. — ^Where  real  estate  is  conveyed  to  a  husband  and  wife 

and  another  person  jointly,  the  husband  and  wife  will  take  an  undivided 
one-half  of  the  premises,  as  tenants  by  entireties.  «  lb. 

3.  Evidence, — Fraudulent  Conveyance. — Certain  real  estate  was  purchased  of  A. 

and  conveyed  to  B.,  and  by  B.  and  his  wife  conveyed  to  C,  the  father  of 
B.'s  wife,  and  by  C.  conveyed  to  the  wife  of  B.  In  a  proceeding  to  subject 
said  real  estate  to  the  payment  of  a  judgment  against  B.  on  the  ground  of 
fraud; 
Heldf  that  under  an  answer  of  general  denial  evidence  was  admissible  that  C. 
was  to  pay  A.  the  consideration  for  the  real  estate;  that  the  deed  was  to 
have  been  made  in  the  name  of  B.'s  wife ;  that  it  was  made  to  her  husband 
without  her  knowledge  and  consent,  and  that  she  objected  to  its  being  made 
to  her  husband  as  soon  aa  she  knew  of  the  fact 

Summers  et  al,  v.  Hoover  et  al.,  153 

4.  Conveyance  to  Wife. — Gift  from  Father. — ^Where  a  father,  to  provide  his 

daughter  with  a  home,  paid  the  purchase-money  for  certain  real  estate, 
intending  to  make  a  gift  of  it  to  his  daughter,  and  the  real  estate  was  con- 
veyed to  the  husband  of  the  daughter,  and  she  never  relinquished  to  her 
husband  her  right  to  hold  the  purdiase-money  or  the  benefit  of  it  to  her  sep- 
arate use;  and  afterward  the  husband,  in  consideration  that  his  wife's 
father  had  paid  the  purchase-mon^  for  her  benefit  conveyed  the  real  estate 
through  the  father  to  her,  she  had  the  right  to  hold  it  against  a  creditor 
of  the  husband.  lb. 

5.  Same. — ^Where  a  married  man,  about  the  time  of  making  a  purchase  of  real 

estate,  infonned  hb  wife  that  if  her  father  would  pay  the  purchase-money 
he  would  have  the  conveyance  made  to  her ;  and  the  father  of  the  wife, 
in  pursuance  thereof,  paid  for  the  land ;  and  without  the  consent  of  the 
wile,  or  of  her  father,  the  deed  was  taken  in  the'  name  of  the  husband ; 
and  afterward,  being  in  failing  circumstances,  he,  in  order  to  fulfil  his  prom- 
ise to  his  wife,  conveyed  the  real  estate  to  her  through  a  trustee ; 
Held,  that  the  conveyance  was  founded  on  a  good  consideration,  and  was  not 
fraudulent*  and  the  land  could  not  bo  taken  from  the  wife  to  pay  the  debts 
of  the  hn^MLiid.  lb. 
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IGNORANCE. 

See  Contract,  5. 

INFORMATION. 

Jurisdiction. — Court  of  Common  Pleas. — The  court  of  cammoii  pleas  bad 
jurisdiction  to  hear  and  detennine  an  action  in  the  nature  of  a  quo  wsr- 
ranto,  and  the  information  in  such  case  might  be  filed  bjrthe  district 
attorney.     The  State,  ex  ret*  Ford,  v.  The  Kankakee  VaUey  Df^g  Co,,  353 

I  INJUNCTION. 

See  Appeal;  Pleading,  5 ;  Turnpike,  2,  3. 

INSTRUCTIONS  TO  JURY. 

See  Criminal  Law,  29,  30^  33,  34;  New  Trial,  i,  loi,  11. 

I.  Evidence, — A  court  may  refer  to  the  evidence  in  a  cause  and  present  it  to 
the  jury  in  the  summing  up  and  charge,  but  the  court  should  not  show  to 
the  jury  any  leaning  in  favor  of  one  of  die  parties. 

McCorkle  et  al,  v.  Simpson,  ^^ 

8.  Harmless  error. — If  instructions  given  to  a  jury,  taken  as  a  whole,  pieseot 
the  law  correctly,  the  judgment  will  not  be  reversed,  though  a  sin^e 
instruction,  standing  alone,  might  seem  to  be  incorrect. 

Eggleston  ▼.  Castle,  531 

3.  iMme, — ^Where  instructions  given  embrace  all  there  is  of  substance  in  instruc- 

tions refused,  there  is  no  error  in  such  refusal.  Ih» 

4.  Same, — An    instruction   inapplicable   to  any  evidence    given    should  be 

refused.  R 

5«  Evidence. — Instruction  to  Find  Against  Plaintiff.. — ^Where  a  demurrer  to 
the  evidence  would  be  sustained,  the  court  may  instruct  the  jury  to  find 
against  the  plaintiff.  Accordingly,  where  the  plaintiff  has  introduced  his 
evidence  and  rested,  and  the  evidence  introduced  does  not  tend  to  prove 
the  plaintiff's  cause  of  action,  the  court  may  refuse  to  hear  evidence  ofeed 
by  the  defendant,  and  direct  the  jury  to  find  against  the  plaintiff. 

Steinmetsy.  Wimgaie,ni^ 

INSURANCE. 

1.  Mutual  Insurance  Company. — Receioer.^^Assessment. — Pleading. — Embree 

V.  Shideler,  36  Ind.  423,  adhered  to.  ^       Hashagan  v.  Manlooe,  330 

2.  Fire  Insurance. — Principal  and  Agent. — Ratification. — A.  and  B.  were  equal 

partners  in  the  business  of  insurance  agency  at  the  town  of  N.,  the  fonner 
alone  being  the  agent  of  some  companies,  the  latter  alone  of  others,  and 
both  jointly  of  others,  they  having  a  conunon  office  and  acting  together  in 
soliciting  business,  the  profits  from  all  the  agencies  being  divided  between 
the  partners.  During  a  temporary  absence  of  A.,  a  policy  of  re*insmance 
in  a  certain  company  of  which  he  alone  had  been  appointed  ageot  at  N., 
and  concerning  which  he  alone  had  complied  with  the  statute  relating  to 
foreign  insurance  companies,  was,  upon  application,  issued,  counleisigned 
by  B.,  in  the  firm  name,  as  agents.  It  had  been  understood  between  A. 
and  B.  and  the  agent  who  had  appointed  A.,  that  B.  was  to  participate  in 
the  business  and  instruct  A.  in  its  duties.  Tlie  policy  contained  a  provision 
that  it  should  not  be  valid  unless  countersigned  by  the  company's  duly 
authorized  agent  at  N.  The  policy  had  been  previously  signed  by  the 
president  and  secretary  of  the  company.  The  premium  was  paid  to  B.  and 
was  accounted  for  by  A. ,  in  his  next  monthly  report  to  the  company,  A.  having 
returned  to  N.,  and  having  been  informed  of  the  issuing  of  the  policy  and 
of  its  having  been  so  countersigned  in  the  firm  name.  Before  making  said 
report,  A.  was  wrongly  informed  that  the  insured  property  was  being  removed 
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to  another  state.  The  general  agent  of  the  company,  upon  being  infonned 
of  the  issuing  of  the  policy  and  receiving  a  copy  thereof,  made  some 
objections  to  A.  as  to  the  character  of  the  risk,  and  A.  informed  said 
general  agent  that  the  property  was  being  removed  from  the  State,  and  that 
the  policy  would  be  cancelled.  The  re-insured  company  was  in  no  way 
connected  with  or  responsible  for  the  statement  that  the  property  was  being 
removed,  and  had  no  information  concerning  the  objections  raised  by  the 
general  agent.  About  one  month  after  the  issuing  of  the  policy  of  re-in- 
surance and  the  payment  of  the  premium,  the  property  was  destroyed  by 
fire,  the  premium  not  having  been  returned  or  tendered  to  the  re-insured 
company,  which  had  no  notice  of  dissatisfaction  of  the  company  that  issued 
the  policy  or  of  its  desire  to  cancel  it. 
//elcif  that  neither  A.  nor  the  general  agent  having  taken  any  steps  to  undo  the 
acts  of  B.,  by  returning  the  premium,  or  seeking  to  have  the  policy  can- 
celled, or  giving  notice  of  dissatisfaction  to  the  re-insured,  but  having 
allowed  the  re-insured  to  rest  under  the  belief  that  the  risk  was  complete 
and  satisfactory ;  there  was  a  ratification  by  the  general  agent,  and  hence  by 
the  insurance  company,  of  the  issuing  of  the  policy. 
TAe  United  Life,  etc.,  Co,  v.  TAe  Pres,,  etc.,  Co.  of  North  America,  588 

INTEREST. 

It  is  not  a  violation  of  the  law  relating  to  interest  to  compute  tne  interest  on 
an  existing  note  and  include  it  in  a  new  note  given  for  the  debt. 

Hughes  V.  Osbom,  450 

INTERROGATORIES  TO  PARTY. 

See  Supreme  Court,  12, 23. 

INTOXICATION. 

C^nr/rar/.— The  intoxication  of  a  person  at  the  time  of  his  execution  of  a  con- 
tract does  not  render  the  contract  void,  but  only  voidable ;  and  to  defend 
against  a  contract  on  that  ground,  it  must  have  been  rescinded  by  restoring 
whatever  was  received  as  the  consideration  thereof. 

yoest  v.  Williams,  Adn^r,  565 

JEOPARDY. 

See  Criminal  Law,  39. 

JUDGE. 

See  Practice,  2,  3;  Speoal  Finding. 

1.  Bill  of  Exceptions, — A  person  who  has  been  a  judge,  and  presided  at  the 

trial  of  a  cause,  possesses   no  power  to  sign  a  bill  of  exceptions  in  such 
cause  after  he  has  ceased  to  be  a  judge.         Ketcham,  Adm^x,  v.  Hill,  64 

2.  Same. — ^The  successor  in  office  of  such  judge  has  full  power  to  sign  a  bill  of 

exceptions  embodying  the  evidence,  and  this  court  is  bound  to  presume  that 
in  exercising  such  power  he  acted  upon  reliable  information.  Jb, 

JUDICIAL  NOTICE. 

See  Criminal  Law,  36. 

JUDICIAL  SALE. 

See  Mortgage,  4. 

JUDGMENT  AND  DECREE. 

See  City,  9;  Criminal  Law,  24,  25;  Evidence,  5 ;  Mortgage,  4;  Supreme 

Court,  i,  3. 

I.  Void  Judgment, — An  illegal  and  void  judgment  will  not  bar  another  suit 
upon  the  same  cause  of  action.  Pcukard  et  al,  v.  MendenhaU^  598 
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3.  Samf. — yuHsduiioH  ofPersm, — ^If  a  defeildsait,agAtiist  wlHmi  a  judgment  is 
rendered,  received  no  notice,  either  actual  or  constructive,  of  the  pendency 
of  the  action,  the  judgment  is  a  nullity.  R, 

JURISDICTION. 

See  Decedents'  Estates,  a;  Election,  3;  Infomiation;  Judgment,  2; 

Will,  4,  5,  9. 

1.  Common  Pleas  Court, — Specific  Performance. — ^Where,  in  an  action  in  the 

court  of  conunon  pleas  for  specific  perfonnance  of  a  contract  for  the  sale 
and  conveyance  of  real  estate,  the  court  overruled  a  demurrer  to  the  com- 
plaint for  want  of  jurisdiction ; 
Held^  that  as  it  did  not  appear  that  the  title  to  the  property  would  be  involved, 
and  as  the  proper  couise,  if  such  had  been  the  case,  would  perhaps  have 
been  a  motion  to  transfer  the  cause  to  the  circuit  court,  there  was  no  error. 

Snideman  v.  Rinker^  223 

2.  Same. — Trial  and  Judgment, — ^An  answer  of  general  denial  was  filed,  not 

sworn  to,  and  the  court  tried  the  case  and  rendered  judgment  for  specific 
performance. 
Held^  that  it  could  not  be  said  that  the  court  erred  in  entertaining  jurisdiction.  lb. 

JUROR. 

Sec  New  Trial,  6. 

jxniY. 

See  Criminal  Law,  39;  Draining  Association,  4. 

1.  Impanelling  of  Special  yury.^Statutc-^'Vhe  act  of  March  7th»  1873  (Acts 

1873,  Reg.  Ses.  p.  103),  empowering  the  circuit  court,  whenever  its  busi- 
ness requires  it,  to  order  the  impanelling  of  a  special  juiy  for  the  trial  of 
any  cause,  does  not  authorise  the  court  to  impanel  such  jury  before  the 
day  fixed  for  the  trial  of  causes,  to  which  day  the  regular  pand  has  been 
summoned.  It  was  intended  to  authorize  a  special  jury  when  the  regular 
panel  is  engaged  or  after  it  has  been  discharged.    Wilson  v.  The  Staie^  224. 

2.  Same, — Jury  Trial, — ^Where  a  person  indicted  for  grand  larceny  expressed 

himself  as  ready  for  trial  on  the  fifth  day  of  the  term,  none  of  the  petit  jury 
•   being  present,  not  having  been  summoned  to  attend  until  the  seventh  day, 
and  the  court  ordered  a  special  jury  to  be  impanelled,  over  the  objection  of 
the  defendant,  and  proceeded  to  try  him ; 
Heldf  that  the  trial  was  irregular,  and  the  defendant  was  entitled  to-a  new  trial. 

lb. 

JUSTICE  OF  THE  PEACE. 

See  Costs,  i  ;  Criminal  Law,  3,  4. 

1.  Appeal. —  AppUcalion  for. -^  Ota  an  application  made  under  sec.  68,  p.  597, 

2  G.  &  H.,  for  an  order  to  authorize  an  appeal  from  a  judgment  of  a  jus- 
tice of  the  peace,  it  may  be  said  that  a  party  has  been  prevented  from  tak- 
ing an  appeal  by  circumstances  not  under  his  control,  when  it  clearly 
appears  that  he  did  not  Icnow  within  the  time  allowed  for  taking  the  appeal 
that  the  suit  had  been  brought  or  judgment  rendered.  Brooks  v.  Harris,  177 

2.  Same. — Set- Off  Pending  Appeal  to  Supreme  Court. — ^Where  a  judgment  has 

been  rendered  before  a  justice  of  the  peace,  and  the  defendant  has  applied 
for  an  order  to  allow  an  appeal,  which  order  has  been  refused,  from  which 
refusal  an  appeal  has  been  taken  to  the  Supreme  Court;  while  the  appeal  is 
pending,  an  order  made  in  the  court  below,  setting  off  the  judgment  from 
which  an  appeal  is  sought  against  a  like  amount  dne  on  a  judgment  in 
favor  of  the  defendant  in  the  former  j udgment  and  against  the pUintiff  in  said 
former  judgment,  will- have  no  effect  on  the  appeal  /ft. 
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LANDLORD  AND  TENANT. 

Ltoie. — PrkfiUgi  of  Ji<newmg,'^ElecH(m. — Holding  Over. — ReHefin  Equity. 
Where  real  estate  was  leased  for  a  term  of  five  years,  the  rent  to  be  paid 
semi-annually,  and  the  lease  contained  a  clause  providing  that  the  lessee 
was  *'to  have  the  privilege  of  renting  said  premises  for  another  term  of 
five  years/'  at  the  same  rent  and  payable  in  the  same  manner,  and  after  the 
iis^  years  expired  the  lessee  continued  in  possession  for  eighteen  months, 
paying  rent  as  before,  but  no  demand  was  made  by  the  lessee  for  a  renewal 
of  the  lease,  and  three  months  before  the  expiration  of  the  second  year 
after  the  expiration  of  the  five  years,  possession  was  demanded  by  the 
lessor  and  notice  to  quit  at  the  end  of  the  current  year  served  upon  the 
lessee; 

Heldf  that  continuing  to  hold  possession  after  the  expiration  of  five  years  and 
paying  rent  by  the  lessee  according  to  the  terms  of  the  lease,  and  the  accept- 
ance of  the  rent  by  the  lessor,  did  not  amount  to  the  creation  of  a  new  term 
for  five  years. 

Heidi  also,  that  ^der  the  covenant  or  agreement  to  renew  the  lease,  the  lessee 
must  have  elected  to  renew  the  lease  and  must  have  given  notice  thereof  at 
or  before  the  expiration  of  the  fiist  term ;  and  it  was  too  late  to  do  so  after 
the  expiration  ot  eighteen  months,  and  after  notice  to  quit 

Heldf  also,  that  a  failure  to  give  such  notice  at  the  proper  time  was  not  a  failure 
whidi  could  be  relieved  against  in  a  court  of  equity,  except  when  the  fail- 
ure had  resulted  from  unavoidable  accident,  fraud,  surprise,  or  ignorance  not 
wilful,  and  upon  compensation  being  made. 

TMOiiatdtt  oLy.  The  Fini  Natl  Bank  of  Vevay,  212 

LAllCENY. 

See  Criminal  Law,  36,  38. 

LIMITATIONS,  STATUTE  OF. 

See  Statutb  op  LnaxATiONS. 

LIQUOR  LAW. 

See  CoNSTTnrriONAL  Law,  i  to  5. 

1.  Indidment^ — StttuUw.-^PermU, — ^In  an  indictment  for  the  sale  of  intoxicat- 

ing liquor  on  Sumuy  to  be  drank  on  the  premises,  it  is  not  necessary  that 
there  should  be  an  express  allegation  that  the  defendant  had  no  permit  to 
sell  liquor,  as  such  permit  would  not  authorize  a  sale  on  that  day. 

Lehritter  v.  The  State,  383 

2.  Same^ — Evidence, — ^When,  on  the  trial  of  such  an  indictment,  the  proof  showed ' 

that  the  selling  was  on  the  4ih  day  of  May,  and  on  Sunday,  but  there  was 
no  proof  as  to  the  year; 
Held,  that  the  conviction  could  not  be  sustained,  although  May  4th,  1873,  was 
Sunday.  Jb» 

3.  Act  of  lSS9*^^Salefor  Medical  Purposes, — On  the  trial  of  an  indictment  for 

selling  intoxicating  liquor  without  a  license  under  the  act  of  1859,  the  proof 
was,  that  the  defendant,  a  druggist,  sold  a  pint  of  liauor  on  die  statement 
of  the  pxrchaser  that  it  was  for  medical  purposes,  and  it  was  so  used. 
Held,  that  uie  defendant  should  have  been  acquitted.     Jakes  v.  The  State,  473 

4.  Temperance  Law  of  1859,   1873. — License, — Penalties. — Section  21  of  the 

Temperance  law  of  1873  intends  that  persons  who  held  a  license  under  the 
law  of  1859  should  have  a  rig^t  to  sell  until  such  license  expired,  as  if  they 
had  had  a  permit  under  the  new  law  for  such  time,  and  that  they  should  bie 
subject  to  die  penalties  oi  the  new  law  for  any  violation  of  its  provisions. 

Lehritter  \\  The  State,  482 
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5,  Same.-'SaU  m  Sunday. ^License. ^Efiauf.^^iit.^'^^^^^^ 
^      for  selling  liquor  on  Sunday,  the  proof  of  a  license  under  Ae  act  of  1859 
was  immaterial,  as  such  license  did  not  authorize  a  sale  on  Sunday.         /*. 

MANDATE. 

See  Railroad,  6. 

MAYOR. 

See  Deposition,  3. 

MISTAKK 

See  Pleading,  12. 

MORTGAGE. 

See  Vendor  and  Purchaser,  i,  2,  3- 

t  P^idosure  ^Azrtement  to  Release. -^Reformation  of  Ins/rumen/.— To  j 
«^ft  t^forecl^^  upon  different  pieces  of  real  property,  one  of 

S^lefS^a^^i^ffhath^hadpurc^^^  one  piece  of  the  prope^ 
mortS  from  his  co-defendant,  the  mortgagor;  and  m  consideration  of 
SSTa  certain  sum  to  the  plaintiffs  by  this  defendant,  the  pLun- 
iSfs  were  to  release  the  land  from  the  mortgage;  and  the  plaintiff  G..  far 
himsdf  si^ed  the  deed  conveying  the  property,  but  by  rn^Uke  faded  lo 
S  &  had  been  agreed,  L  his  sUters  his  co-plaintifis.  whose  agent 
lie  was      A  reformation  of  the  deed  was  asked.  r  *i.    1    ^ 

tr  /v  L /Umnm^r  that  the  facts  entitled  the  defendant  to  a  reformation  of  the  deei^ 

^'^?  S  ^e?^™«lon  was  not  -essa^^^a^-  ^e^as  to  «.e  ^ 
conveyed.  . 

9  P/eadinF  ^Paragraph,— -EAch  paragraph  of  an  answer  mu^  be  complete  in 
iue&  failure  to  describe  theoiece of  land^ought  to  be  released  from 
the  lien  of  a  mortgage  would  be  a  fatal  defect  m  such  paragraph.  lb. 

1    Waste  -^Duty  of  Mortgagee  and  Purchaser. ^It  is  not  the  duty  of  either  a 

^'  ^rlcag^^r  the  purchaser  of  the  equity  of  redemption  of  a  part  of  the 
Srtf  mortgaged,  although  it  is  his  right,  to  enjoin  the  committing 
SfSrandfhe  failure  so  to  do  furnishes  no  ground  for  requinng  ap 
account  from  the  mortgagee,  at  the  instance  of  such  purchaser,  and  a  credit 
SS)n  the  mortgage  debf  of  the  amount  of  waste  committed  upon  odicr 
pieces  of  property  included  in  the  mortgage.  ^^• 

A  n,cree  ^Form  of—JudiHal  Sale.^A  decree  giving  the  plamtiff  the  nght  to 
direct  the  sale  of  different  pieces  of  property,  on  foreclosure,  iserroneo^ 
The  court  should  direct  the  order  of  sale  in  the  decree.  V^. 

5    Description  of  Lan^f.-A  mortgage  was  executed  to  the  State  on«^lthe 

^'     wShalf  0/ theTorth-west  quarter  of  section  8.   township  6,  range  ,, 
wUhout  stating  in  what  county  or  state  the  land  is  situated  or  at  what 
narticular  land-office  it  was  subject  to  entry.  .    ..      1     j  •  »     i«^ 

jy^//SatSic  mortgage,  for  the  want  of  more  certainty  as  to  the  land  intended 
to  bemor^^cl,%Ute^  no  interest  in  the  State  in  any  particular  M ; 
SeXer^^ai;  Ty  the  auditor  under  the  "mortgage  was  a  nulhty  and 
vested  no  title  in  the  purchaser.  CocAran  v.  6//,  207 

MURDER. 

See  Criminal  Law,  18  to  34. 

NEGLIGENCE. 

See  City,  14;  Railroad,  i,  2,  4,  5. 

NEW  TRIAL. 
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See  Attachment,  3;  Criminal  Law,  ir,  31 ;  Practice,  i,  6,  ii  ;  Supreme 

Court,  2,  6,  10. 

1.  Motion. — A  motion  for  a  new  trial  on  the  ground  of  error  of  law  occurring 

at  the  trial  must  point  out  the  error  relied  upon  to  sustain  the  motion. 
So  of  error  in  giving  instructions,  the  instructions  objected  to  must  be 
pointed  out.  So  of  irregularity  in  the  proceedings  of  the  jury,  the  irreg- 
ularity complained  of  must  be  pointed  out.  Marley  v.  Noblett^  85 

2.  That  the  court  erroneously  sustained  a  motion  to  strike  out  certain- pleadings, 

is  not  a  cause  for  a  new  trial.  Shafer  v.  Bronenberg  et  ai.,  89 

3.  Pleading. — Complaint  for  New  Trial. — In  a  complaint  to  obtain  a  new  trial 

on  the  ground  of  newly-discovered  evidence,  it  is  not  necessary  to  make  a 
transcript  of  the  record  of  the  former  trial  a  part  of  the  complaint ;  but  it  b 
necessary  to  state  the  issues  and  evidence  on  the  trial,  and  also  the  newly- 
discovered  evidence.  Fickart  et  aL  v.  Davis  et  al.,  164 

4.  Newly-Discovered  Evidence,^Diligence, — To  entitle  a  party  to  a  new  trial 

on  the  ground  of  newly-discovered  evidence,  he  must  show  that  he 
used  due  diligence  to  obtain  it ;  and  it  is  not  sufficient  to  say,  that  up  to 
the  time  of  the  former  trial,  and  for  some  days  after,  he  was  not  able  by 
proper  diligence  to  discover  it.  lb, 

5.  Same. — The  discovery  of  new  evidence  which  is  merely  cumulative  is  not 

a  good  cause  for  a  new  trial.  Zouker  v.  Wiest^  169 

6.  jfuror  tiot  a  Householder. — Where  a  motion  for  a  new  trial  has  been  made 

on  the  ground  that  one  of  the  jurors  was  not  a  householder,  and  that  the 
party  making  the  motion  accepted  him  in  ignorance  of  that  fact,  and  the 
court  has  overruled  the  motion,  the  ruling  will  be  sustained  on  appeal,  if 
in  the  affidavits  on  the  point  the  preponderance  of  testimony  sustains  the 
ruling.  Pickens  v.  Ilobbs  et  al.,  270 

7.  Motion. — That  the  court  erred  in  permitting  improper,  illegal,  and  irrelevant 

testimony  to  be  given  on  the  trial,  is  not  a  sufficient  statement  of  a  ground 
for  anew  trial.  Picketts  v.  Braun  et  al,,  316 

8.  Continuance. — Motion  for  New  Trial. — Assignment  cf  Error, — The  refusal. 

to  grant  a  continuance  can  only  be  presented  as  error  by  making  it  a  cause 
for  a  new  trial  and  assigning  the  overruling  of  that  motion  as  error  on 
appeal.  Carr  v.  Eaton,  385 

9.  Motion. — Error  in  sustaining  a  demurrer,  and  error  in  permitting  a  plaintiff 

to  amend  his  complaint,  are  not  causes  for  a  new  trial. 

Dawson  et  al.  v.   Vaughanf  395 

10.  Instructions  to  Jury. — ^The  statement  as  a  cause  in  a  motion  for  a  new  trial 
in  a  criminal  action,  that  the  court  misdjrected  the  jury  in  a  material  matter 
of  law  (the  attention  of  the  court  not  being -directed  to  the  objectionable 
instruction,  and  no  exception  being  taken  to  the  instructions,  the  charge  to 
the  jury  consisting  of  several  distinct  propositions),  is  too  vague  and  uncer* 
tain  to  raise  any  question.  Stone  v.   The  State,  418 

H.  Motion. — Instruction  to  Jury. — A  motion  for  a  new  trial,  because  of  erro- 
neous instruction  to  the  jury,  must  point  out  in  what  particular  the  court  has 
misdirected  the  jury.  Holding,  Adm*r,  v.  Smith,  536 

12.  Same. — Evidence. — A  motion  for  a  new  trial  on  account  of  the  admission  of 
improper    evidence   must    indicate  what  evidence  has   been  improperly  . 
admitted.  lb.  I 

NOTICE.  •' 

See  Trust  and  Trustee,  2,  3. 

NUISANCE. 

See  Criminal  Law,  z*  3. 

OFFICER. 

See  City,  6, 
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Liabiliiyfor  Ofieial  AHs,^\i  a  ptrty  coBtzmcts  as  a  public  officer,  and  m  that 
capacity  acts  honestly,  he  will  not  ordinarily  be  pexsonally  liable.  If  his 
authority  to  act  is  ddSned  by  public  statute,  all  who  contract  with  him  will 
be  presumed  to  know  the  extent  of  his  authority,  and  cannot  sUege  their 
ignorance  as  a  ground  for  charging  him  with  acting  in  excess  of  such 
authority,  unless  h<:  knowingly  mislead  the  other  party. 

Newman  it  al.  v.  Syhestfr^  io6 

PARENT  AND  CHILD. 

LiabiiUvfor  Board,    See  CoifTRACT,  7. 

PARTIES. 

See  City,  7,  8,  9,  15 ;  Decedents*  Estates,  3,  4,  5  5  Promissory  Note, 

I ;  Will,  id. 

Defect  of.^^K  demurrer  to  a  complaint  on  the  ground  of  a  defect  of  parties 
de^ndants  should  be  orerruied,  where  it  is  not  shown  who  ought  to  be  added 
as  defendants.  IViUett  et  ai,  v.  Porter  et  al.^  250 

PAYMENT. 

VoiuHtary  Excessive  Payment,     See  DELINQUENT  LXST. 

By  Third  Person,  —  Acceptance  by  Creditor, — Payment  or  satisfacnon  of  a 
debt  may  be  made  by  a  third  person  to  the  creditor,  and  if  accepted 
by  him  it  will  operate  as  such.  Jiitenonr  t.  Mathews,  7 

PLEADING. 

See  Bankruptcy  ;  Bill  of  Exchange,  % ;  City,  14;  Criminal  Law,  xS,  21 
to  28;  Draining  Association,  i;  Fraud,  6;  Mortgage,  2;  New  Trial, 
3;  Practice,  5;  Promissory  Note,  i,  3,  8;  Schools,  6. 

1.  Failure  to  Reply, — An  affirmatiye  answer,  where  the  case  has  been  tried  with- 

out a  reply,  will  be  deemed  to  have  been  controTerted  on  Ae  trial,  in  the 
same  manner  as  if  a  reply  in  denial  had  been  filed. 

McAUster  ▼.  HetweU^  15 

2.  Answer  to  Part  of  Ctmse  of  Action, — ^An  answer  which  assumes  to  be  in  bar 

of  the  whole  action,  when  it  is  only  in  bar  of  a  part,  is  bad. 

Gulich  ▼.  Connely,  134 

3.  Sheriffs  Bond, — Demurrer, — In  a  suit  upon  a  sheriff's  bond,  a  failure  to 

set  out  the  bond  with  the  complaint  renders  the  complaint  bad  on  demur- 
rer. Prince  et  al,  v.  The  State^  exrel.  Sage  et  oL^  315 

4.  Abatement. — Another  Action  Pending, — An  answer  in  abatement,  allying 

the  pendency  of  another  action,  must  show  that  it  is  between  the  same  par- 
ties. Dawson  et  al,  t.    Vaughan^  395 

5.  Injunction. — Levy  of  Execution. — Complaint  by  A.,  ailing  that  6.  recov- 

ered a  judgment  against  A.  and  a  turnpike  comp)any ;  that  execution  was 
issued  on  the  judgment;  that  the  sheriff  fiad  levied  the  execution  on  the 
house  and  lot  of  A.,  being  his  homestead  and  dwelling-house ;  and  that  at 
and  before  the  time  of  the  levy,  A.  and  the  turnpike  company  offered  to  give 
up  a  toll-house  to  be  levied  upon  and  sold  to  satisfy  the  execution.  Player, 
that  the  sheriff  be  enjoined  from  selling^e  house  and  lot  of  A. 
Held^  that  the  complaint  was  bad,  for  not  averring  that  the  toll-house  beknged 
to  the  execution  defendants,  or  one  of  them. 

Alexander  v.  Mullen  et  al,,  398 

6.  Counter- Claim, —  Written  Instrument, — ^Where  a  written  contract  is  set  out 

in  a  complaint  and  is  the  foundation  of  the  action,  the  defendant,  in  setting 
up  a  counter-claim  against  the  plaintiff  upon  the  same  contract,  and  seeking 
a  judgment  thereon  m  his  own  favor,  must  set  out  in  his  own  pleading  the 
origimd  or  a  copy  of  the  contract.       Campbell  et  al,  ▼•  Boutt,  Adm^r,  410 

7.  Answer  in  Bar, — Counter- Claims — ^No  single  pleading  can  be  made  to  per- 
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form  the  double  function  of  alleging  matter  in  bar  of  an  action  brougbt  by 
one  party,  and  at  the  same  time  set  up  a  cause  of  action  in  favor  of  the 
adverse  party.  fd, 

8.  Qmnter-Claim. — If  a  pleading  alleges  facts  arising  out  of,  or  connected  with, 

the  plaintiff's  cause  of  action,  as  the  foundation  of  a  claim  in  favor  of  the 
defendant  against  the  plaintiff,  and  claims  a  judgment  against  Uie  plaintiff 
for  damages,  or  claims  other  affirmative  relief,  the  pleading  must  be  regarded 
as  a  counter-claim,  and  nothing  else.  I&. 

9.  Satru. — Failure  to  Demur, — A  counter-claim  is  a  complaint,  within  the  spirit 

and  intent  of  the  statute  providing,  that  the  objection  that  a  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  is  not  waived  by  a 
failure  to  demur  thereto.  lb. 

10.  Same. — A  counter-claim,  like  any  other  pleading,  should  be  good  by  itself 
without  aid  from  other  pleadings  in  the  cause  or  exhibits  contained  therein, 
where  such  exhibits  are  in  no  manner  adopted  and  made  a  part  of  such 
counter-daim.  Jb. 

1 1 .  Gm/ract.—Fyaud.'-Compla.mt  to  reform  a  contract  and  enforce  it,  alleging  that 

the  defendant  undertook  to  reduce  a  contract  between  the  plaintiff  and  the 
defendant  to  writing;  that  he  fraudulently  wrote  it  differently  from  the  con- 
tract really  made ;  Uiat  he  read  it  as  really  made;  and  that  it  was  signed  by 
the  plaintiff,  believing  its  terms  to  be  as  it  had  been  agreed  they  should  be. 
Held,  on  demurrer,  that  this  was  sufficient.     A^ew  et  a/,  v.  Wambach  et  aL^  456 

12.  Same, — Mistake, — A  paragraph  of  complaint  for  the  same  purpose,  alleging 
that  the  defendant  wrote  the  contract,  and,  by  mistake,  it  was  written  differ- 
ently from  what  it  was  agreed  it  should  be,  was  held  good  on  demurrer.  lb. 

13.  Departure. — jfoint  Contractors. — In  a  suit  upon  a  joint  contract,  if  an  answer 
shows  that  Uie  plaintiff  has  discharged  one  of  the  joint  contractors,  and 
the  plaintiff  replies  that  it  was  agreed  by  the  defendants  at  the  time  of  the 
discharge,  that  it  should  not  operate  as  a  release  of  the  other  defendant, 
though  such  reply  may  be  a  departure,  it  is  waived  if  no  objection  be  taken 
on  that  account,  and  the  parties  proceed  to  trial  upon  the  issues  thus  joined ; 
and  the  defendant  who  was  not  released  cannot,  after  trial  and  verdict, 
object  that  no  verdict  has  been  rendered  as  to  the  defendant  admitted  by 
the  reply  to  have  been  released.  lb. 

14.  Samu., — In  case  of  a  departure,  if,  instead  of  demurring,  the  defendant  takes 
issue  upon  the  reply,  and  the  issue  be  found  against  hmi,  the  court  will  not 
arrest  the  judgment  because  of  the  departure.  lb. 

15.  Defence., — A  defendant  cannot  set  up  a  defence  that  did  not  exist  at  the 
commencement  of  the  action.  Musselman  v.  Manly,  462 

16.  Supplemental  Complaint, — A  supplemental  complaint  is  not  a  substitute 
for  the  original  complaint;  it  is  a  further  complaint  and  assumes  that  the 
original  complaint  is  to  stand.  It  must  consist  of  facts  which  have  arisen 
since  the  filing  of  the  original  complaint.  lb, 

17.  Same. — Practice, — A  supplemental  complaint  may  be  filed  after  answer, 
but  whether  filed  before  or  after,  it  must  be  by  motion  and  leave  of  court ; 
and  it  must  appear  on  its  face  that  it  is  supplemental  and  relates  to  matters 
which  have  accrued  subsequent  to  the  commencement  of  the  action.        lb, 

f8.  Am€ndment  of  Complaint. — Matters  which  occurred  prior  to  the  filing  of  a 
complaint  must  be  brought  into  the  suit  by  amendment.  Jb. 

PRACTICE. 

See  Appeal;  Attachment;  Bill  of  Exceptions;  Continuance;  Criminal 
Law,  6,  9,  11;  Deposition,  i,  2;  Draining  Association,  2,  3,4;  Evi- 
dence, I,  2;  0&ANi>  Jury;  Instructions  to  Jury;  Judge,  i,  2;  JfusTiCB 
OF  THE  Peace,  i,  2;  Pleamng,  17;  ProcIess;  Special  Finding;  Supre&ie 
Court. 

I .  Motion  for  yudpnaU  on  Special  Findiag^  ^^Motionfor  New  TriaL — ^A  motioR 
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for  judgment  on  special  findiogs,  notwithstanding  the  general  Terdicty  mty 
be  made,  witboQt  losing  the  right  to  afterward  move  for  a  new  trial. 

BranncH  et  al,  v.  Majf  92 

2.  Cause  Dropped  from  Docket  ky  Mistake.  —  Notice,  —  Where,   in  a  case 

pending  in  ihe  circuit  court,  on  acooant  of  the  judge  having  been  of 
counsel  therein  a  judge  of  the  common  pleas  court  was  called  in,  and  a 
time  was  fixed  for  the  trial,  but  the  judge  called  fitiled  to  attend  ; 
Held^  that  the  case  should  have  been  continued  on  the  general  dodcet  of  the 
circuit  court  by  the  clerk ;  and  he  having,  by  mistake,  dropped  it  ftvn  that 
docket,  2md  entered  it  upon  the  common  pleas  docket,  from  which  it  ws 
struck  on  motion,  he  should  have  re-entered  it  upon  the  circuit  court  docket, 
and  on  failure  to  do  so  should  have  been  so  ordered  by  the  court,,  on  motion 
of  a  party,  without  any  notice  being  required  to  be  given  the  other  paitj. 

Arnold  v.  Norton  et «/,  24S 

3.  Return  of  Verdict, — CUrk, — ^The  clerk  of  a  court  cannot,  by  agreement  of 

the  parties  to  an  action,  in  the  absence  of  the  judge,  preside  at  the  return 
of  the  verdict  and  during  the  polling  of  the  jury,  receive  the  verdict,  and 
discharge  the  jury.  IVilktt  et  at.  v.  Porter  et  al.,  250 

4.  Striking  Out^ — Evidenced — ImmatetiaL  matter  in  a  complaint  zuay  be  strcck 

out  on  motion,  or  evidence  offered  in  support  of  it  may  be  rejected.         lb. 

5.  Appeal,  —  yudgment  fy  Agreement.  —  SuppUtnental   Pleadings — Where, 

upon  appeal,  it  was  agreed,  that  if  the  instructions  of  the  court  below  had 
been  erroneous  as  applied  to  the  evidence,  the  Supreme  Court  should 
render  a  proper  judgment  without  a  new  trial,  and  this  court  thereupon  fixed 
the  basis  of  a  judgment  and  directed  the  court  below  to  render  such  a  judg- 
ment, a  party  to  the  agreement  could  not,  when  the  case  was  remanded,  file 
a  supplemental  answer  alleging  partial  payment  upon  execution  issued  pend- 
ing the  appeal;  all  the  lower  court  could  do  was  to  enter  the  judgment  as 
directed.  Burnett  et  aL  v.  Curry^  rjz 

6.  Cause  Reversed  on  Appeal. — Time  of  New   TriaL — Statute  Continued  in 

Force. — This  provision  in  the  statutes  of  1S43  is  continued  in  force  by  sec 
802,  p.  336,  2  G.  &  H. :  ''Whenever  any  cause  is  reversed  in  the 
Supreme  Court,  in  whole  or  in  part,  on  af^peal  or  writ  of  error,  and  sent 
back  for  such  further  proceedings  as  may  require  a  trial  by  jury,  if  the 
decision  and  opinion  of  the  Supreme  Court  in  such  cause  bhall  have  been 
deposited  in  the  office  of  the  clerk  of  the  inferior  court  sixty  days  or  more 
before  the  first  day  of  any  term  of  such  court,  such  cause  shall  stand  for 
trial  at  such  term;  othenvise  it  shall  be  continued  until  the  next  term  of  the 
court."  Stockton  et  at.  v.  Coleman  et  al.,  2Sf 

7.  Breach  of  Covenant  of  Seisin^ — Action  not  Local. — A.,  the  grantee  in  a  deed 

of  conveyance  of  certain  real  estate  from  B.,  brought  suit  against  C,  who  had 

conveyed  the  land  to  B.,  for  breach  of  a  covenant  of  seizin  in  his  deed 

.toB. 

Hem,  that  the  action  was  not  local ;  that  the  suit  was  one  ta  be  brought,  not  in 

the  county  where  the  kmd  was  situated,  but  in  the  county  where  C.  resided. 

Coleman  v.  Lyman,  2S9 

8.  Demurrer  to  Evidence. — Statement  of  Evidence. — ybinder  in  Demurrer. — 

The  party  demurring  to  evidence  should  set  out  in  full  the  evidence  and 
demur  thereto ;  and  if  the  other  party  join  in  the  demurrer,  he  admits  that 
the  evidence  is  properly  set  out.  If  the  party  offering  the  evidence  denies 
the  correctness  of  the  statement  thereof,  he  should  refuse  to  join  in  the 
demurrer,  and  point  out  to  the  court  the  matters  of  omission  or  addition,  and 
the  court  should  require  the  demurring  party  ta  state  the  evidence  cor- 
reedy.  Undley  v.  XeBey,  294 

9.  Same. — Assessment  of  Damages. — Where  there  is  a  demurrer  to  evidence 

and  a  joinder  therem,  the  court  may  have  the  damages  assessed  by  the  jury 
conditionally,  or  the  jury  may  be  discharged  and  a  new  jury  called  if  Ihe 
demurrer  be  overruled.    The  latter  is  the  usual  and  the  better  practice.  Jk 
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10.  .Sanuj-^yudgment, — Exaption. — Ass^^nment  cf  Error, — PieadingSi — Gw- 

clusions  from  Evidence, — If  the  demarrer  be  sustained,  tbe  judgment  is 
like  a  final  judgment  on  a  successful  demurrer  to  the  complaint  or  answer. 
An  exception  to  the  nding  and  an  assignment  of  error  thereon  reserve  the 
qu^on ;  but  defects  in  the  pleadings  cannot  be  taken  advantage  of  to  sup- 
port the  ruling,  and  the  court  will  infer  from  the  facts  any  conclusions  the 
jury  could  reasonably  have  inferred.  lb, 

11.  Same, — Motion  for  New  Trial, — In  Arrest. — If  the  demunrer  be  overruled 
and  damages  be  assess^,  a  motion  for  a  new  trial  may  be  made  for  error 
in  such  assessment,  or  in  arrest  of  judgment  for  any  defect  in  the  pleadings 
sufficient  in  our  practice  to  arrest  jud^ent  in  other  cases.  16* 

12.  Samc-^BUl  of  Exceptions, — ^Where  there  is  a  demurrer  to  evidence,  there 
is  no  bill  of  exceptions.  Where  a  bill  of  exceptions  is  tendered,  the  evi- 
dence must  go  to  the  juxy.  lb. 

13.  Motion  to  Dismiss, — Special  Cause, — ^A  refusal  to  grant  a  motion  to  dismiss 
a  case,  on  a  special  ground  assigned,  which  is  insufficient,  is  not  erroneous, 
although  other  grounds  might  have  justified  such  dismissal. 

Curry  ▼.  Miller^  320 

14.  Striking  out  Paragraph, — It  is  not  error  for  the  court,  on  motion,  to  strike 
out  a  paragraph  of  a  pleading,  when  the  evidence  adxnissible  under  it  may 
be  introduced  under  a  remaining  paragraph. 

Spencer  ^,  Woollen  et  al,,  364 

15.  Inspection  of  Papers, — Motion, — A  motion  to  require  the  opposite  party  to 
produce  a  paper  for  inspection  should  show  its  contents,  that  the  court  may 
determine  its  relevancy.  Jb» 

16.  Venue, — Change  of, — Issues, — When  a  motion  is  made  to  change  the  venue 
of  a  cause  from  the  county,  on  account  of  local  prejudice,  the  court  may 
suspend  action  on  the  motion  imtil  the  issues  are  closed ;  for  it  may  happen 
that  there  will  be  nothing  for  a  juiy  to  try.  Dawson  et  al,  v.  VaugAan,  395 

17.  Motion  to  Strike  CTn/.— Where  a  complaint  contained  three  paragraphs,  each 
>      based  on  the  same  written  instrument,  and  the  court  overruled  a  motion  to 

strike  out  one  of  the  paragraphs  and  a  part  of  another  bediuse  they  made 
the  complaint  cumbersome  and  voluminous ; 
Ileldt  that  the  ruling  was  not  an  error  for  which  ^e  judgment  would  be 
reversed.  Shatufelter  et  al,  v.  Kemtforthy^  501 

iS.  Motion  to  Refect  Pleading. — ^In  en  action  on  an  account,  commenced 
before  a  justice  of  Uie  peace,  there  was  an  answer  in  two  paragraphs^ 
of  which  one  was  a  general  deniaL  A  motion  to  reject  the  whole  answer 
for  insufficiency  thereof,  filed  by  the  plaintiff,  in  such  a  form  as  to  be 
inseverable,  was  overruled. 

Held^  that  this  ruling  was  not  erroneous.  Steinmetz  v.  Wingate,  574 

19.  Trial  Without  Isme^ — Where  the  parties  to  an  action,  without  objection, 
go  to  trial  without  an  ipsue  formed  upon  the  complaint,  the  defendant  can- 
aot,  after  verdict,  complain  of  the  want  of  an  issue. 

Stingley  et  al,  v.  The  Second  Kafl  Bank^  584 

PRESUMPTION. 
See  Crimjical  Law,  14,  36;  Sup&emb  Court,  21. 

PRINaPAL  Airo  AGENT.  fe 

See  Insurance,  2;  Trust  and  Trustee,  3. 

t  Liability  of  Agent, — One  assuming  to  act  as  agent  for  another  without 
authority  does  not  necessarily  render  himself  liable.  It  is  when  he  know- 
ingly or  carelessly  assumes  to  act  without  being  authorized,  or  conceals  the 
true  state  of  his  authority,  and  falsely  leads  the  party  with  whom  he  con- 
tracts to  repose  in  his  authority,  that  he  may  be  liable. 

Niumwn  et  oLy.  Sylvester^  106 
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8.  Sami.'^li  one  entan  into  a  contract  io  Ae  name  of  oMllicr  md  as  Us 
agent,  and  does  it  honestly,  folly  disckmng  all  the  facto  tondiini^  Ac  antfaor- 
ity  under  which  he  acts,  so  that  the  one  contracted  with,  from  such  inibcina- 
tion  or  otherwise,  is  fully  infonned  oi  the  authori^  possessed  or  claimed, 
the  agent  is  not  liable  on  the  ground  of  deceit  or  for  mislrading  the  other 
party.  3. 

3.  Same. — It  is  material  in  such  case  that  the  paity  complaimng  of  a  want 
of  authority  in  the  agent  should  be  ignoiant  of  the  truth  fondling  the  agency. 
If  he  has  full  knowledge  of  the  facts,  or  of  sach  fads  as  fairly  and  fol^ 

J  put  him  upon  inquiry,  and  he  fails  to  avail  himself  of  snch  knoiwledge^  or 
the  means  of  knowledge  reasonably  accessible,  he  cannot,  in  the  absence 
of  fraud,  say  that  he  was  misled,  simply  on  the  ground  that  the  paitv  assum- 
ed to  act  as  agent  without  authority.  7k. 

PRINCIPAL  AND  SURETY. 

Pnmist  4m  OmdUian  of  Reiease. — A  surely  on  a  promissofy  note,  fearing  he 
would  have  to  pay  the  debt,  promised  his  principal,  that  if  he  would  pro- 
cure other  security  and  release  him  from  liability,  he  would  surrender  cer- 
tain promissory  notes,  whidi  he  held  against  the  principal.  The  princ^Ml 
thereupon  did  substitute  other  securities,  and  the  surety  on  being  so 
released  from  liability  on  the  note  refused  to  comply  with  his  promise. 

Hcld^  that  the  promise  was  without  consideration  and  could  not  be  enforced. 

Ritemtmr  y^MeUktun^  7 

PROCESS. 

See  Apfbaeamce,  a. 

I.  Summons, — Service  by  Ccfy. — Seal. — ^When  service  of  summons  is  made 
by  leaving  a  copy  at  the  last  or  usual  place  of  residence,  it  is  not  necessary 
that  the  seal  should  be  copied.  Hughes  v.  Osbam^  450 

^  Same. — Motion  to  Set  Aside. — A  sununons  will  not  be  set  aside  becanse 
it  requires  the  defendant  to  a{^ar  *'  in  the  Court  of  Commoa  Pleas  of 
Monroe  County,"  and  the  complaint  is  entitled,  *<  Common  Pleas  Court, 
Monroe  County.  Ii» 

PROMISSORY  NOTE. 

See  Statute  q9  Liiiitatiqms,  1% 

1.  Pleading. — Party  in  Interest. — Where  in  a  compkdnt  on  a  promissory  note 

it  is  alleged  that  the  note  was  indorsed  to  the  plaintiff,  an  answer  aUcgisg 
that  the  plaintiff  is  not  the  real  party  in  interest  amounts  to  nothing ;  nor 
does  an  allegation  ^t  the  payee  of  the  note  sold  and  assigned  it  to  the 
plaijitiff  and  certain  other  persons,  meet  the  allegation  that  it  was  indorsed 
to  the  plaintiff.  Skafer  v.  Bronenbtrg  etal.,^ 

2.  Penetoal. — Instructions. — ^Where  a  promissory  note  sued  on  was  given  in 

renewal  of  six  other  notes  executed  by  the  defendant,  it  was  error  to  charge 
the  jury,  that  if  they  believed  that  after  the  execution  of  the  note  in  suit 
the  plaintiff  retained  the  six  notes  originally  made  by  the  defendant,  as 
.]  subsisting  liabilities,  and  failed  or  neglected  to  deliver  them  up,  the  finding 
must  be  for  the  defendant  Perrin  et  al.  v.  Royal  et  al.,  152 

3.  Pleading. — Evidence. — Agreement  to  pay  Attorneys  Fees. — ^Where  a  promis- 

sory note  contains  an  agreement  to  pay  attorney's  fees,  such  agreement 
should  be  alleged  in  the  same  paragraph  of  complaint  that  asks  a  recorery  on 
the  note ;  and  evidence  is  adinissible  in  support  of  such  averment. 

Mathews  v.  Norman  etal^  Adu^rs,  176 

4.  Agreement  to  Pay  Attorneys  Fees. — ^An  agreement  in  a  proauasoiy  note  to 

pay  reasonable  attorney's  fees  if  the  holder  is  required  to  resort  to  legal  pro- 
ceedittg;^  to  cdlect  the  note,  is  valid.  Z^* 
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5«  Fraud  in  Ohtaitdt^g  Signahtrtj^Want  of  DeHvery.-^InMocent  Holler, -^ 
Estoppel, — ^Where  the  maker  of  a  promissoiy  note  payable  at  a  bank  in  this 
State  was  induced  by  the  fraud  and  circumvention  of  the  payee  to  sign  his 
name  to  such  note,  when  he  honestly  supposed  and  believed  that  he  was  writ- 
ing his  name  on  a  blank  piece  of  paper,  to  enable  the  payee  to  see  how 
his  name  was  spelled  or  written,  and  the  maker  did  not,  after  he  discov- 
ered that  he  had  so  signed  his  name  to  the  note,  voluntarily  deliver  it  to  the 
payee,  but  it  was  taken  possession  of  wrongfully  and  forcibly  by  the  payee, 
and  l^  him  carried  away  against  the  consent  of  the  nudcer  and  nego- 
tiated; 

Held,  that  the  maker  was  no  more  bound  by  his  signature  than  if  it  were  a  total 
forgery,  although  the  person  to  whom  it  was  negotiated  was  a  purchaser  and 
holder  in  good  faith  and  for  a  valuable  consideration  before  maturity. 

Held,  also,  that  admitting  that  the  maker  signed  his  name  to  the  note,  with  full 
knowledge  of  its  character,  it  was  nevertheless  invalid  and  void,  even  in 
the  hands  of  an  innocent  purchaser  for  value,  for  the  want  of  delivery; 
nor  was  the  maker  liable  on  the  ground  that  when  one  of  two  innocent  per- 
sons must  suffer  by  the  act  of  a  third,  he  who  has  enabled  such  third  per- 
son to  occasion  the  loss  must  sustain  it.  Cline  v.  Guthrie,  227 

6.  Individual  Signature, — Note  of  Corporation, — A  promissory  note  was  exe- 

cuted in  these  words : 
"$  1,000.  Mt.  Vernon,  Ind.,  May  2d,  1868. 

"  Two  years  after  date,  we,  the  undersigned,  worshipful  master  and  wardens 
of  Mt.  Vernon  Lodge,  No.  163,  F.  &  A.  M.,  and  trustees  of  said  lodge,  for 
its  use,  promise  to  pay  to  the  order,"  etc. 
[signed.]  "John  Conyngton,  W.  M, 

•«  S.  H.  Pearsb,  S.  W. 
"  Edward  Brown,  J.  W. 

«  G.  W.  Thomas,  \   Trustees  " 
«M.  W.  Pearse,   /    trustees. 

Held,  that  this  was  the  note  of  the  lodge,  and  the  makers  were  not  personally 
liable  thereon.  Pearse  et  al,  v.  IVelbom  et  al,y  33 1 

7.  Pleading. —  Kzrriwf«.— Where  suit  was  brought  as  upon  a  promissory  note, 

and  a  due-bill  was  filed  as  an  exhibit,  it  was  held  on  demurrer,  that  the 
variance,  being  amendable  under  the  statute,  would  be  disregarded. 

McDonald  v.    Yeager,  388 

8.  Attorney s  Fees, — Pleading. — In  a  promissory  note,  a  provision  for  the  pay- 

ment of  attorney's  fees,  if  suit  be  instituted  on  the  note,  is  valid;  and  if  it 
were  invalid,  a  complaint  on  the  note  would  not  be  rendered  insufficient  by 
a  dause  alleging  the  value  of  the  attomey^s  fees. 

Stingley  et  al,  v.   The  Second  Nat' I  JBanJi,  580 

PROSECUTING  ATTORNEY. 
See  Criminal  Law,  17. 
QUO  WARRANTO. 
See  Information. 

RAILROAD. 

« 

See  City,  10;  Contract,  4;  Criminal  Law,  13, 14. 

I.  Injury  to  Animals. — Fence. — Negligence. — Where,  in  an  action  against  a 
railroad  company  for  killing  stock,  it  appeared  that  the  railroad  had  been 
fenced,  but  a  panel  of  the  fence  had  been  cut  out  and  made  into  thefonn  of 
a  gate,  but  not  hung  on  hinges,  and  the  opening  was  used  by  persons  haul- 
ing wood  and  placing  it  near  the  railroad  track,  and  this  was  done  with  the 
consent  of  the  railroad  compmy,  or  without  objection  from  it,  a  sub-tenant 
of  die  plaintiff  being  one  ot  the  persous  hauling  wood,  and  while  he  was 
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SO  hauling,  the  gate  was  so  set  up  that  hogs  of  the  plaintiff  passed  tfaioi^ 
the  opening  and  upon  the  railroad,  and  were  killed; 
Htldt  that  these  facts  did  not  show  such  negligence  on  the  part  of  the  plaintiff 
as  to  prevent  his  recovery.   The  C,  C,  C,  &*  /.  J^.  R,  Co.  ▼.  Swifts  119 

3.  Satne. — If  a  railroad  company  allow  an  opening  to  be  made  in  the  fence 
inclosing  its  road  and  left  insecure,  it  cannot  be  said  that  the  road  is 
securely  fenced ;  and  if  animals  pass  through  the  same  and  upon  the  rail- 
road, and  are  killed,  the  company  is  liable  without  proof  of  n^ligence  on 
the  part  of  the  company.  .    lb, 

3.  Injury  to  AniniaL — Fence, — Where  an  animal  is  killed  on  a  railroad  at  a 

point  where  the  railroad  crosses  a  public  highway,  where  th*;  road  cannot 
be  legally  fenced,  the  owner  of  the  animal  cannot  recover  on  account  of 
the  road  not  being  fenced.     The  7.,  M,^  ^  I.  R.  R,  Co.  v.  Huber^  173 

4.  Same, — Negligence, — To  entide  the  owner  of  an  animal  killed  on  a  rail- 

road, at  a  point  where  the  road  could  not  be  legally  fenced,  to  recover 
therefor,  he  must  show  negligence  on  the  part  of  the  railroad  company 
and  the  absence  of  negligence  on  his  part.  lb, 

5.  Same, — Where  the  owner  of  an  animal  has  been  guilty  of  such  negligence  as 

to  allow  it  to  stray  upon  the  track  of  a  railroad  at  a  point  where  it  can- 
not be  legally  fenced,  and  it  is  killed,  he  cannot  recover  unless  the  animal 
was  killed  by  the  gross  negligence  or  wilfulness  of  the  railroad  company. 

6.  TcM  Assessed  to  Pay  for  Stoch  in  Incorporated  Company, — Afandate. — 

Neither  a  railroad  company  nor  one  to  whom  it  has  contracted  to  assign  a 
subscription  or  donation,  made  by  a  county  or  township,  under  the  act  of 
1869,  can  maintain  an  action  for  a  mandate  against  the  treasurer  of  the 
county,  to  compel  him  to  collect  a  tax  placed  on  his  duplicate  and  assessed 
for  the  purpose  of  aiding*  in  the  construction  of  the  railroad.  All  the 
acts  of  the  voters  and  county  commissioners  in  taking  steps  to  raise  money, 
with  which  to  subscribe  and  pay  for  stock  in  an  incorporated  company,  or 
make  a  donation  to  it,  are  between  themselves,  one  the  principal,  and  the 
other  the  agent ;  there  is  no  contract  in  such  case  with  Uie  railroad  com- 
pany, nor  has  it  any  right  or  control  over  the  matter,  until  the  money  is 
raised  and  the  stock  taken  and  paid  for,  or  the  donation  actually  made. 

Sanhey  v.   The  T,  H,  ^  S,   IV.  R.  R,  Co.  et  al,,  402 

7.  Same, — Act  of  1873. —  Vested  Rights, — The  act  of  January  30lh,  1873,  sup- 

plemental to  the  act  of  1869,  authorizing  aid  to  railroad  companies,  is  not 
unconstitutional  on  the  ground  that  it  divests  rights  vested  in  railroad 
companies,  there  being  no  rights,  to  be  divested.  Jb. 

8.  Injury  to  Animals. — Fencing, — ^In  an  action,  under  the  statute,  against  a 

railroad  company  to  recover  the  value  of  a  cow  killed  by  a  locomotive, 
it  appeared  in  evidence  that  the  animal  was  struck  at  a  place  on  the  rail- 
road forty-three  feet  from  the  center  of  a  public  turnpike,  which  was  legally 
sixty-six  feet  wide,  said  place  not  being  fenced  in,  but  being  in  an  open 
space  between  a  cattle-guard  and  the  crossing  of  the  railroad  and  turnpike. 
Held,  that  the  railroad  company  was  liable  under  the  statute,  the  railroad  not 
being  fenced  according  to  law. 

The  /.,  a,  6*  Z.  R.  R.  Co.  v.  Bonnet,  539 

RECORD. 

See  Bill  op  Exceptions  ;  Supreme  Court. 

REMONSTRANCE. 

See  City,  id. 

RES  JUDICATA. 

See  Judgment  and  Dbc&sb,  i. 
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RESTRAINING  ORDER. 

See  Appeal* 

RIOT. 

See  Criminal  Law,  5* 

RULE  OF  COURT. 

See  SUPREME  COURT,  8,  14,  tS.  i^J  The  Green  River,  etc   Co.  v.  Mar- 

Sl^rL^To;     THE    STATE,   «    frl.    IRISH,  T.    KLAAS,  506;  SUMNER    V. 
DUNKIN,  530. 

SABBATH. 
See  CsiMUCU.  Law,  7?  LiQUOR  LAW,  i,  a,  5- 

SCHOOLS. 

r-.  ..  4.  r^,tr,ud—T^  latter  part  of  sec.  28  of  the  sdtool  l«w  «*  **^S  (3 
I.  '»^'«''J^'^i;;™,Sfion     incorporated  towns  and  citi«. 

Jnd.  Stat.  449)  •«»  ~  "PP"  f,^*^^  CnrwfurtbvilU  v.  ffays,  200 

-    c»««  -Section  164  of  the  same  act,  as  far  as  it  provides  for  appeals  to  the 

^^i^k^^  Ae  action  of  the  trustees  in  dismissmg  teacher,,  does  rvrt 

apply  to  incorporated  towns  and  cities.  ■'»• 

n  -/•  o*W  7W«&«  »»  Incorporated  Taams  or  Cttus.—Dvmiual  of 

3-  ^^^A^^iT^er^Tno  ^Utite  ^^iring  or  authorizing  school  trustees  in 

iS^ed  towns  or  cities  todismiss  teaches  „.       ^    ,     ,  f  * 

c     -     Tf  <i  school-teacher  employed  to  teach  m  the  public  school  of  an 

^  *    ;;;;^«Si^o^  oH^.  for  a  definite  length  of  time,  proves  to  be  incom- 
mcorporated  to^or  c^^i  6  ^^^  ^^  ^  ^^^  ^     j^^ 

P^"' J^^t^  ei4«f™m  a  lack  of  learning  oi  incapacity  to  impart  leam- 
engaged  totea^.  eimer  Kom^  respect,  there  is  a  failure  to  discharge  the 
ing  to  others.  °' ■^f',"^?he  wntSt  ot  impUed  from  the  nature  of  the 
^^IS^ntr^e^slJ^tiS^te^o^^town  I  city  may  dismiss  the  teach„ 

from  »»?  *^*;'^_,_a  for  a  definite  length  of  time  and  has,  in  aU 

S-  ^S^trm^tk^M^.  -ch  teacher  cannot  be  discharged,  without 

to^fh«  consent,  before  the  expiration  of  such  tune.  Ji. 

,  „,  J  •  r>i<^ii,al  of  Sckool-  TeaeAer.— Answer.— In  an  action  brought  by 
6.  ^■«««''«^r£Xv^to  S  in  the  pubUc  school  of  an  incorporate?  city, 
a  P««>».*7Pj°y*^'^  Sred,  tiie  complaint  ailing  an  employment 
?*  "Tfi^ite  S^  to^an  ^er  aU^ing  that  the  teacher  was  dk- 
for  a  definite  le^ot^^  chMg«  ^^  «««^t  ?»<*  teacher.  Ae 
S£^«  nSi^ to^e  tether  ha^  adjudged  the  charges  sust«aed, 
■was  bad. 

SEAL. 

See  Supreme  Court,  22. 

SET-OFF. 

See  Justice  of  the  Peace,  a. 

SHERIFF. 

See  Execution,  1  to  4. 
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SHERIFFS  sale: 

See  MoKTGAGBy  4* 

SLANDER. 

See  Fraud,  3,  4. 

ActioHoble  Words, — ^In  a  compiftmt  for  shiider,  iSbt  words  spoken  were  alleged 

thus :    "  You  are  a  G— d  d— -d,  lying,  ttdering  son  oT  a  bitch.'* 
Held,  on  demurrer,  that  the  words  were  actionable.  Reynolds  ▼.  Ross^  387 

SPECIAL  FINDING. 

1.  yndge.'^Pawerto  Correct  Special  Finding.'-^A,  judge  may  correct  his  special 

finding  during  the  tenn  at  which  it  is  made,  by  finding  upon  issues  that 
have  been  omitted.  Gulick  ▼.  Coimefy^  134 

2.  Satm, — Afust  Make  Fmdifig.^^'ln  nmlfing  a  special  finding,  where  there  is 

any  evidence  on  a  point  pertinent  to  an  issue  in  the  cause,  the  court  is 
required  to  find,  either  that  the  fact  did  exist  or  that  it  did  not  exist    lb. 

3.  Same, — If  the  testimony  is  evenly  balanced,  the  court  should  find  against 

the  party  upon  whom  the  burden  of  the  issue  rests.  3, 

4*  Motion  for  Venire  de  Novo, — ^Where  a  court  makes  a  special  finding  of 
facts  and  conclusions  of  law,  but  fails  to  find  aU  the  facts  covering  the 
issues  and  embraced  therein,  a  motion  for  a  venire  de  novo  assigning  such 
cause  should  be  sustained.  .  lb. 

5.  General  Verdict. — ^It  is  onlv  when  a  special  finding  of  facts  is  inconsistent 

with  the  general  verdict,  that  the  fonner  will  control  the  latter. 

Ridgenfay  v.  Dearistger,  157 

6.  Same. — If  a  special  finding  can  by  any  hypothesis  be  reconciled  with  the  gen- 

eral verdict,  the  latter  will  control,  and  the  court  will  not  render  judgment 
against  the  party  who  has  the  general  verdict  in  his  favor.  Jb. 

7.  Made  IVitkout  Request. — "Where  a  special  finding  of  facts  is  made  by  the 

court,  not  having  been  demanded  by  either  party,  it  will  not  be  considered 
on  appeal  as  being  more  than  a  general  finding. 

Hcuselman  et  ai.  v.  Alien  et «/.,  257 

8.  Exception  to  Conclusions. — Motion  in  Arrest. — Exception  to  yudgmont. — 

Where  there  is  a  q)ecial  finding  of  facts,  with  conclusions  of  law  thereon, 
there  must  be  an  exception  to  the  conclusions  of  law,  to  reserve  the  ques- 
tion of  the  correctness  of  the  conclusions.  A  motion  in  arrest  of  judgment, 
if  available,  is  wuved  by  not  assigning  the  ruling  thereon  as  error.  Nor 
is  an  exception  to  the  judgment  available,  as  that  must  follow  the  finding 
and  conclusions.  Curry  ▼.  Miller^  320 

^  SigneUure  of  Judge.— BiR  of  Exceptions. — When  the  court,  at  the  request  of 
a  party,  states  the  facts  in  writing,  and  then  the  conclusions  of  the  law 
upon  them,  under  section  341  of  the  code,  and  this  special  finding  is  not 
signed  by  the  judge  or  incorporated  in  a  bill  of  exceptions,  the  Supreme 
Court  will  not  review  the  decision  of  the  lower  court  upon  the  questions 
of  law  involved  in  the  trial.  Welbom  v.  Lms,  363 

10.  Regarded  as  General  Verdict.'^'When  what  purports  to  be  a  special  finding 
of  the  judge  is  not  signed  by  him,  and  was  not  requested  by  either  party, 
and  is  not  included  in  a  bUl  of  exceptions,  it  can  only  be  r^arded  as  a 
general  finding.  Skean  et  oL  v.  Skcty  et  oLy  375 

SPECIFIC  PERFORMANCE. 
See  Jurisdiction,  i,  2;  Landlord  and  Tenant;  Vendor  and  Pcr- 

CHASER,  3. 

STATUTE  OF  FRAUDS. 

I.  Contract.^^Ttme  of  Performance. — Where  no  time  is  fixed  for  the  perform- 
ance of  a  contiacty  or  where  it  is  to  be  perfonned  by  a  certain  oay  (not 
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predading  the  right  to  ^ahm  sooner),  or  where  the  performance  depends 
upon  a  contingency  which  may  or  may  not  happen  within  the  year,  the 
contract  is  not  within  the  statute  of  frauds.  MarUy  v.  NobleU^  85 

2.  Parol  Agreement  for  Conveyance  of  Real  Estate. — Part  Perform- 
ance.—  Written  Agreement.  —  Metger, — ^Where  a  son,  having  a  claim 
against  his  father  for  labor  and  for  an  interest  in  certain  crops,  agreed  to  and 
did  release  the  claim*  move  upon  certain  land  belonging  to  his  father,  culti- 
vate the  same,  and  inake  visible,  lasting,  and  valuable  unprovements,  upon 
Uie  verbal  promise  by  his  lather  to  convey  the  land  to  him,  and  after  nine 
*  years'  residence  and  labor  on  the  land,  built  adweUihg-house  thereon,  upon 
the  receipt  of  a  letter  from  his  father,  stating  that  if  he  would  erect  a 
building  on  the  land,  he  should  either  be  paid  the  value  of  the  building 
and  interest  thereon^  or  a  deed  to  the  land  should  be  made,  at  the  option 
of  the  father; 

Held,  that  the  letter  did  not  meige  the  parol  promise  previously  made,  the  per- 
formance of  which,  by  the  plaintiff,  took  it  out  of  the  statute  of  frauds;  and 
that  the  contract  could  be  enforced  after  the  death  of  the  father,  in  an  action 
against  the  other  heirs  to  have  the  title  of  said  son  in  the  land  declared. 

Haddon  ei  al.  v.  Haddon^  378 

STATUTE  OF  LIMITATIONS. 

1.  Promissory  Note. — Suit  upOn  a  promissory  note  payable  generally  without 

specified  time  or  place,  executed  in  May,  1858.  Answer,  that  in  1860^ 
the  defendant  removed  to  the  District  of  Columbia  and  has  ever  since 
resided  and  now  resides  there;  that  a  statute  of  that  district  limits  actions 
upon  promissory  notes  to  three  years  from  the  maturity  thereof.  The  action 
was  brought  in  1870. 
Held  J  that  the  facts  pleaded  constituted  a  defence  to  the  action  in  the  place  where 
the  defendant  resided,  and  under  section  216,  a  G.  &  H.  161,  the  same 
defence  was  available  here.  Wr^ht  v.  Johnson  et  a/.»  E:^rs^  29 

2.  New  Promise. — Acknowledgment  of  Deht. — Evidence. — No  acknowledgment 

of  a  debt  barred  by  the  statute  of  limitations  or  promise  to  pay  it  is  sufficient 
to  take  the  case  out  of  the  operation  of  the  statute,  unless  die  same  be 
contained  in  some  writing  signed  by  the  party  to  be  charged  thereby.  It 
is  not  competent  to  prove  such  acknowledgment  or  promise  by  paroL 

Ketcham^  Adn^x^  v.  HUl^  64 

3.  Part  Payment. — Parol  Evidenctj-^vX  payment  may  be  proved  by  parol. 

lb. 

4.  Same. — ^An  admission  of  conttmied  indebtedness  may  be  inferred  from  the  fact 

of  part  payment;  but  the  court  is  not  allowed  to  imply  such  admission 
as  an  inference  of  law.    It  must  be  left  to  the  juiy.  Jb. 

5.  Same. — PUrt  payment  is  only/nata  fade  evidence  of  an  admission  of  con- 

^tinned  indmedncss,  and  may  be  rebutted  by  other  evidence  and  the  cir- 
cumstances under  which  it  was  made.  Jb, 

6.  Same. — ^In  order  to  take  a  case  out  of  the  statute  of  limitations  by  part  pay- 

ment, the  payment  must  have  been  on  account  of  the  debt  for  which  the 
action  is  brought  n, 

7.  Same. — ^The  effsct  of  part -payment  is  the  same  under  the  code  that  it  was 

at  common  law,  but  no  indoisement  or  memorandum  of  any  payment, 
made  upon  any  instrument  of  writing,  by  or  on  behalf  of  the  party  to 
whom  tne  payment  purports  to  be  made,  will  be  deemed  suflkient  to 
take  the  case  out  of  the  operation  of  the  statute.  h» 

SUMMONS. 
Ste  Process,  i,  2. 

SUNDAY. 
See  Cediimal  Law,  7;  Liquor  Law,  i,  2, 5 
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SUPERIOR  COURT. 

Appeal, — Assignfiumtof  Error. — On  appeal  from  the  Superior  Coait  to  the 
Supreme  Court,  the  error  should  be  assigned  upon  the  action  of  the  court 
in  general  tenn.  Farman  v.  Ratcliff  ei  oL,  537 

SUPREME  COURT. 

See  Assignment  op  Error;  Bill  of  Exceptions;  Brief;  Continuance»2; 
Criminal  Law,  35;  Evidence,  4;  Practice,  5,  6;  Rule  of  Court;  Su- 
perior Court. 

Names  of  Parties  in  Assignment  ef  Error.  See  The  Green  River,  etc.,  Co. 
V.  Marshall,  470 ;  The  State,  ex  rel,  Irish,  v.  Klaas,  506. 

I.  Objection  to  yudgment. — Where  a  general  objection  is  nuide  to  the  rendition 

of  a  judgment,  and  no  particular  objections  are  pointed  out  to  the  court 
below,  such  objections  cannot  be  made  for  the  fint  time  in  the  Supreme 
Court  Sanxay  y.  Hunger^  44 

3.  Assignment  of  Error. — Motion  for  New  TVioL — ^Error  in  permitting  a  dep- 
osition to  be  read  in  evidence,  and  erroneous  instructions  given  to  the  jury, 
are  covered  by  an  assignment  of  error  in  overruling  a  motion  for  a  new 
trial,  if  such  matters  are  properly  embraced  in  the  motion  for  a  new  trial. 

Marl^  v.  Noblett,  85 

3.  Objections  to  Judgment. — Where  no  objection  has  been  made  in  the  court 

below  to  the  form  of  a  judgment,  objections  first  made  in  the  Supreme  Court 
will  not  prevail.  The  First  Pres,  Church  v.  CUy  of  Lafayette^  11$ 

4.  Assignment  of  Error. — Insuficient  Complaint. — ^Where  the  error  assigned  in 

the  Supreme  Court  is,  that  a  demurrer  ought  to  have  been  sustained  to  the 
complaint,  and  no  demurrer  appears  in  £be  record,  the  sufficiency  of  the 
complaint  is  not  presented  by  the  assignment    Pidgewayv.  Dearinger,  iff 

5.  Petition  for  Pehearing. —  It  is  too  late  to  present  a  question  in  the  Supreme 

Court  for  the  first  time  on  a  petition  for  a  rehearing. 

Brooks  V.  Harris,  1 77 

6.  Motion  for  New  Trial. — Assignment  of  Error. — If  a  motion  for  a  new  trial 

states  the  reasons  on  which  it  is  based,  a  general  assignment  of  error  for 
overruling  the  motion  brings  them  before  the  court  tor  examination  and 
judgment.  If  reasons  which  might  be  properly  stated  in  such  modon  are 
omitted,  assigning  them  as  errors  will  not  make  them  available  in  the 
Supreme  Court.  Branham  etal.  v.  Record,  1 81 

7.  Damages  on  Affirmance. — Stay  of  Execution. — ^Damages  cannot  be  given 

in  the  Supreme  Court  on  affirmance,  unless  there  has  been  a  stay  of  exe- 
cution. The  I.,  B.,  6*  W.  R.   W.  Co.  v.  Ferguson,  243 

8.  Change  of  Venue, — Rule  of  Court. — Unless  a  rule  of  court  limiting  the  time 

for  making  application  for  a  change  of  venue  be  made  a  part  of  the  record, 
this  court  cannot  on  appeal  notice  the  existence  of  such  a  rule. 

Knarr  v.  Conawe^,  260 

9.  Conflict  of  Testimony. — This  court  will  not  determine  the  preponderance  of 

testimony  in  cases  of  conflict  thereof.  Pickens  v.  HMs  et «/.,  270 

ID.  Assignment  of  Error. — An  assignment  of  error  caxmot  enlarge  a  motion 
for  a  new  ^rial.  Dobson  v.  The  Duck  Pond  Ditching  As^n,  312 

II.  Notice  of  Appeal. — ^Where  a  part  only  of  several  defendants  in  a  judg- 
ment appeal  therefrom  to  the  Supreme  Court,  without  causing  notice  of  the 
appeal  to  be  given  to  their  co-defendants  in  compliance  with  section  551  of 
the  code,  the  appeal  will  be  dismissed.  Huston  v.  Roosa,  386 

Keiser  et  al.  v.   Yandes,  399 

Price  et  al.  v.  Pollock  et  al.,  497 

Harlan  v.  Watson  et  al,  526 

12.  Interrogatories  to  Party, — ^Where  interrogatories  have  been  filed  and 
ordered  to  be  answered,  and  afterward  sudi  order  has  been  set  aside  bf 
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the  court,  the  reason  for  setting  it  aside  not  being  shown,  this  court  will 
presume  that  the  ruling  was  right.  Hughes  v.  Osbom,  450 

13.  Assignment  of  Error, — Reasons  for  New  TVw/.— Where  on  appeal  to  the 

Supreme  Court  the  assignment  of  errora  includes  only  causes  for  a  new 
trial,  and  fails  to  assign  as  error  the  overruling  of  a  motion  for  a  new  trial, 
no  question  is  presented.  Edwards  v.  Miller  et  al.^  468 

14.  Rule  of  Court, — Marginal  Notes  on  Transcript, — A  failure  to  place  mar- 
ginal notes  on  the  transcript,  in  compliance  with  rule  nineteen  of  this  court, 
Siough  perhaps  a  ground  for  a  motion  to  set  aside  the  submission  of  the 
cause,  is  not  a  ground  for  dismissing  the  appeal.    O  *Niel  v.  Chandler,  471 

15.  Same. — If  rule  19  of  the  Supreme  Court,  adopted  on  the  6th  day  of  March, 

187 1  (32  Ind.),  requiring  marginal  notes  to  be  placed  on  the  transcript  in 
the  appropriate  places,  be  not  complied  wi&,  the  submission  of  the  cause 
will  be  set  aside.  Rhodes  v.  Piper,  474 

The  State,  ex  rel.  Irish,  v.  Klaas,  506 
Etter  et  al,  v.  Armstrong  et  aL,  475 

16.  Appellant^ s  Brief, — Rule  14. — On  an  appeal  to  the  Supreme  Court,  the  only 
brief  filed  within  sixty  days  after  the  submission  of  the  cause  was,  as  to  the 
body  thereof,  in  these  words:  "Appellant's  Brief.  We  are  clearly  of 
the  opinion  that  the  judgment  of  the  court  below  ought  to  be  reversed, 
and  therefore  demand  that  it  be  done.    Respectfully  and  seriously." 

Held,  that  this  was  not  a  compliance  with  rule  14,  but  an  evasion  thereof;  and, 
on  the  appelleVs  motion,  the  appeal  was  disniissed. 

Deford  v.   Urbain,  476 

17.  Appeal  of  One  of  Several  Defendants, — Notice  to  Co-Parties, — ^Where  there 
are  three  defendants  to  a  suit  on  a  promissory  note,  of  whom  one  is  defaulted, 
and  as  to  another  the  cause  stands  continued,  and  against  the  third,  after 
an  issue  and  trial,  judgment  is  rendered,  and  from  that  judgment  he  appeals, 
without  serving  notice  of  the  appeal  on  his  co-defendants,  the  appeal  is  not 
properly  taken.  Bamhart  y.  Cissna  et  al,,  477 

x8.  Evidence, — The  rule  that  the  Supreme  Court  will  not  reverse  a  judgment 
upon  the  weight  of  conflicting  evidence  is  perhaps  rendered  more  clearly 
applicable  by  the  fact  that  two  juries  have  found  upon  the  issues  in  the  same 
way.  Peacocke  v.  Mauck  et  al,,  478 

19.  Record, — Evidence, — Where,  on  appeal  in  a  criminal  action,  the  evidence 
is  not  in  the  record,  the  Supreme  Co\ut  cannot  determine  that  it  did  not 
sustain  the  decision  of  the  court.  Landaner  v.  The  Stale,  483 

20.  Assignment  of  Error, — "  On  the  Transcript^ — ^When  there  is  no  assign- 
ment of  errors  *<  on  the  transcript,"  as  required  by  section  568, 2  G.  &  H. 
275,  the  appeal  will  be  dismissed  on  motion  of  appellee,  although  such 
assignment  be  made  upon  a  detached  paper  among  the  papers  in  the  case. 

Hays  et  al,  v.  jfohns,  505 

21.  Presumption  in  Favor  of  Judgment, — ^The  Supreme  Court  will  presume,  in 
favor  of  a  judgment  for  the  defendant,  that  an  answer  not  on  file,  to  which 
there  is  no  demurrer  in  the  transcript,  contained  a  good  defence. 

I  Holding,  AdmW,  v.  Smith,  536 

22.  Transcript. — Seal. — Where,  on  a{qpeal  to  the  Supreme  Court,  the  transcript 
has  not  the  seal  of  the  lower  court,  the  appeal  will  be  dismissed. 

yones  et  al.  v.  Frost,  543 

22*  Interrogatories  to  Party. — Sham  Pleading, — ^The  answers  made  by  a  party 
under  oath  to  interrogatories  propounded  by  the  adverse  party,  under  sec- 
tion 303  of  the  code,  cannot  be  examined  by  the  court,  for  the  purpose  of 
sustaining  a  motion  to  strike  out,  as  a  sham  pleading,  a  pleading  which  is 
good  on  its  face ;  nor  can  the  Supreme  Court  examine  such  answers  for  the 
purpose  of  affirming  such  action  of  the  lower  court. 

Nelsony,  Cain  et  al,,  563 

24.  Striking    Out* — BiU  of  Ex^eptions^-^-'Whert  on  appeal  to  the  Supreme 
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Court  a  pleading  stnick  out  by  tibe  lower  cout  is  aot  made  a  port 
of  the  record  by  bill  of  exceptions,  it  will  be  presumed  by  the  appellate 
court  that  the  ruling  was  correct  Merrm  et  ai,yL  Oioey  tt  oL,  573 

35,  Same, — Motion  to  Trantfer  CbtMr^— Where  a  motion  to  txansfer  a  cause 
from  the  court  of  coam&on  pleas  to  the  circuit  court,  on-the  groimd  that  the 
title  to  real  estate  was  in  issue,  was  overruled,  and  on  af^eal  diere  was 
no  bill  of  exceptions  embodying  the  motion  or  showing  the  gxomid  upon 
which  it  was  decided ; 

Htld^  that  the  ruling  on  the  motion  could  not  be  reviewed.  Jh. 

26.  Evidence, — ^Where  the  evidence  is  not  in  the  record,  no  questkm  for 
review  can  be  presented  on  the  ground  of  insufficiency  of  the  evidence  or 
newly-discovered  evidence.  Hall  ▼.  MaUj  585 

27.  Same, — Damages, — Where  there  has  been  a  recoveiy  for  a  laiger  amount 
than  the  pleadings  will  authorize,  a  judgment  may  be  seveised  on  the 
ground  of  excessive  damages,  though  the  evidence  be  not  in  the  record.  lb, 

28.  Assignment  of  Error, — Sufficiency  of  Complaint, — In  an  action  commenced 
before  a  justice  of  the  peace,  where  a  cause  of  action  was  filed,  a  party 
cannot,  in  the  Supreme  Court,  assign  for  error  that  no  cause  of  action  was 
filed  with  the  justice,  and  therd>y  raise  a  questini  as  to  the  sufficiency  of 
the  cause  of  action.  Packard  et  aL  v.  MendenkmU^  598 

TAX. 
See  DsuMQiTXNT  Lkt. 

TEMPERANCE. 
See  Liquor  Law. 

TOWN. 
See  School,  i  to  6. 

TRIAL. 
Cbmmencement  of    See  Deposition,  i. 

TRUST  AND  TRUSTEE. 

I.  Resulting  Trust. — ^If  A.  receives  the  money  of  B.  for  B.'s  use  and  benefit, 
the  investment  of  the  same  in  real  estate  by  A.  and  his  taking  the  deed  in 
his  own  name  will  create  a  resulting  trust  in  favor  of  £. 

Erannon  et  al.  v.  May,  92 
3.  /Notice, — Recitals  in  a  Deed, — ^Where  recitals  in  a  deed  of  conveyamce  dl  rni 
estate  show  ihzX  the  grantor  purchased  the  real  estate  as  the  agent  of  the 
grantee,  and  that  he  held  the  title  in  trust  for  the  grantee,  and  that  the 
grantee  recognized  and  adopted  the  acts  of  the  grantor  as  his  agent,  and 
gave  his  assent  to  the  trust,  and  received  the  benefits  thereof  by  accepting 
the  deed  of  the  grantor,  the  grantee  is  chargeable  with  any  notice  or 
knowledge  possessed  bv  the  grantor  affecting  the  title  to  the  real  estate  con- 
veyed. Jb, 

3.  Same. — Principal  and  Agent. — Trustee  and  Eeneficieny,  —  Notice  to  an 
'    agent  is  notice  to  his  principal,  and  notice  to  a  trustee  is  notice  to  his  bene- 
ficiary, lb. 

TURNPIKE. 

1.  Assessment, — Neither  the  board  of  equalization  nor   any  court   or  body, 

except  the  assessors,  has  power  to  make  any  assessment  of  benefits  in  the 
construction  of  a  tum|nke. 

Manfordet  al,  v.  The  Pleasant  Craves  etc.,  Co,  et  aL,  293 

2.  Same.'-^TnJHnction, — Estoppel, — ^The  facts  that  persons  whose  lands  have 

been  assessed,  to  aid  in  the  construction  of  a  turnpike,  are  stockholders  in 
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the  turnpike  company,  and  have  paid  a  part  of  their  assessments,  and  have 
stood  by  and  seen  the  work  of  constructing  the  road  proceed,  will  not  estop 
them  from  resisting  the  pa3nnent  of  an  illegal  assessment. 

Pavy  et  aL  v.  The  Greensburghy  etc,^  Turnpike  Co,  et  al.,  400 

3.  Same, — ^Nor  will  such  persons  be  estopped,  though  one  of  them  appeared 

before  the  board  of  equalization  and  presented  his  grievance,  and  the 
others  failed  to  appear,  though  notified,  and  they  have  stood  by  and  seen 
a  part  of  the  road  built,  the  remainder  of  which  cannot  be  constructed 
without  the  collection  of  the  assessments.  lb. 

4.  Same, — Board  of  Equalization, — ^The  board  of  equalization  has  no  power 

to  assess  lands  to  aid  in  the  construction  of  a  turnpike,  where  the  assessors 
have  omitted  such  lands.  lb. 

5.  Consolidation, — ^The  act  of  February  23d,  1859  (i  G.  &  H.  490),  relating  to 

the  consolidation  of  turnpike  companies,  only  authorizes  the  consolidation 
of  companies  theretofore  organized.  There  is  no  authority  by  which  com- 
panies since  organized  can  be  consolidated. 

The  ShelbyvUUy  etc,  Co,  v.  Barnes,  498 

S,  Same, — Release  of  Stockholder.-^TYit  consolidation  of  turnpike  companies 
without  the  consent  of  the  stockholders,  even  when  authorized  by  statute,  dis- 
charges the  stockholders  not  consenting  from  the  payment  of  subscrip- 
tions. The  fact  that  the  consolidated  company  bears  the  same  name  as  the 
original  company  to  which  the  subscription  was  made  will  not  change  this 
rule.  lb, 

7.  Assessment. — Injunction, — Hopkins  v.  The  Greensburg,  Elingston  and  Clarks- 
burg Turnpike  Co.,  40  Ind.  44,  adhered  to. 

Hendricks  et  al,  ▼.  The  Indianapolis,  etc,,  Co,,  $62 

VARIANCE. 

See  Evidence,  4,  5 ;  Promissory  Note,  7. 

VENDOR  AND  PURCHASER. 

See  Husband  and  Wife,  i,  2 ;  Practice,  7 ;  Statute  of  F^uds,  2;  Trust 

AND  Trustee,  i,  2, 3. 

1.  Bond  for  Conveyance.~^Assignment  as  Collateral  Security, — Where  a  bond 

for  the  conveyance  of  real  estate  is  assigned  to  secure  the  payment  of  a 
debt,  the  assignee  does  not  acquire  an  absolute  '^and  unconditional  right  to 
the  same,  or  to  the  ]and.    The  assignment  is  in  the  nature  of  a  mortgage. 

Wilson  V.  Fatout  et  al,,  52 

2.  Same, — ^In  such  case,  a  proceeding  by  the  assignee  to  foreclose  the  interest  of 

the  assignor  in  the  premises  and  the  sale  and  purchase  of  such  interest 
by  the  assignee  vest  in  him  all  the  interest  which  the  assignor  had  in  the 
premises,  and  give  him  the  same  right  as  if  he  had  received  an  absolute 
and  unconditional  assignment  of  the  bond.  Jb, 

3.  Same, — Suit  Against  Assignor, — Suit  Against  Maker  of  Bond, — Former 

Adjudication. — Suit  by  such  an  assignee  against  the  assignor  to  recover 
the  debt,  to  secure  which  the  bond  was  assigned,  and  to  foreclose  the 
interest  of  the  assignor  in  the  premises,  to  which  suit  the  makers  of  the  bond 
were  made  parties,  such  proceedings  being  had  therein  that  the  assignee 
obtained  a  judgment  against  the  assignor  for  the  amount  of  his  debt,  and  a 
finding  that  the  makers  of  the  bond  had  been  fully  paid  their  purchase- 
money,  and  that  they  had  no  interest  in  the  premises,  and  a  decree  was 
rendered  for  the  sale  of  the  premises  and  an  application  of  the  proceeds  to 
the  payment  of  the  judgment  against  the  assignor. 
ffeld,  that  this  constituted  no  bar  to  an  action  brought  by  the  assignee  after  he 
became  the  purchaser  under  the  decree,  against  the  makers  of  the  bond, 
for  damages  for  a  breach  of  the  agreement  to  convey,  or  to  oUain  specific 
performance.  3* 

Vol.  XLII.— 41 
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4.  C^«iMff/i?»iim>r^ttff^Zaif<^^-->The  covenant  of  seizin  will  pass  to  the  heir 

or  assignee  of  the  grantee.  Whoever  derives  the  right  to  the  land  through 
such  grantee,  and  ultimately  sustains  damages  in  consequence  of  the  cov- 
enantor's want  of  title,  may  sue  him  for  damages. 

Coieman  v.  Lyman,  289 

5.  Same, — Consideration. — The  defendant  in  such  an  action  may  show  a  want 

or  failure  of  consideration  for  the  deed  upon  which  the  action  is  brought. 

VENDOR'S  LIEN. 

See  Husband  and  Wife,  i. 

1.  Promissory  Note, — FordLce  v.  Hardesty,  36  Ind.  23,  adhered  to. 

Hardesty  et  ai.  v.  Fordice  et  al^  314 

2.  Same, — The  holder  of  a  written  promise  to  pay  money,  which  is  shown  to  have 

been  given  by  a  purchaser  of  real  estate  for  the  purchase-money,  has  an 
equitable  or  vendor's  lien  on  the  real  estate. 

Skanefelter  et  al.  v.  Kenwort^^  501 

VENIRE  DE  NOVO. 

See  Special  Finding,  4« 

VENUE. 

See  Criminal  Law,  36;  Practice,  7,  16;  Supreme  Court,  8;  Will,  4, 5. 

VERDICT. 

See  Criminal  Law,  i  i  ;  Practice,  3 ;  Special  Finding. 

WAIVER. 

See  Highway,  i. 

WASTE. 

See  MoRTGA)GE,  3. 

WAY. 
See  Highway. 

1.  A  way  is  an  incorporeal  hereditament,  and  consists  in  the  right  of  passing  over 

anodier's  ground.  It  may  arise  from  grant,  prescription,  or  necessity,  and 
is  either  in  gross,  that  is,  attached  to  the  person  using  it,  or  appurtenant,  or 
annexed  to  and  passing  with  a  conveyance  of  the  estate.  A  way  is  never 
construed  to  be  in  gross  when  it  can  fairly  be  construed  to  be  appurtenant. 

Sanxay  v.  I/tsMger,  44 

2.  Same, —  When  a  Way  is  Appurtenant. — A  way  is  appurtenant  when  it  is 

incident  to  an  estate,  one  terminus  being  on  the  land  of  another,  inheres  in 
the  land,  concerns  the  premises,  and  is  essentially  necessary  to  their  enjoy- 
ment. It  is  in  the  nature  of  a  covenant  running  with  the  land,  and  mast 
respect  the  thing  granted,  and  concern  the  land  or  estate  conveyed.        Jh, 

3.  Same. — Right  of  Way  Ascertained  and  Established. — ^Where   there  is  no 

record  evidence  of  a  right  of  way,  and  the  owner  of  the  real  estate  over 
which  the  way  is  claimed  denies  its  existence  and  is  threatening  to  inter- 
rupt the  use  and  enjoyment  of  the  way,  and  has  placed  upon  record  a 
notice  that  he  disputes  such  right,  the  person  claiming  such  way  may,  by 
an  action,  have  his  right  ascertained  and  the  way  established,  while  those 
who  are  acquainted  with  the  facts  are  alive*  ^* 

WIDOW. 
See  Descent. 
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WILL. 

1.  Omtfst  of  Will. — Affidavit. — ^The  proceeding  to  contest  a  will  isstatutoiy; 

and  the  statute  (2  G.  &  H.  559,  sec.  39)  providing  that  any  person  mav 
"  contest/'  etc.,  "  by  filing  in  the  proper  court  his  allegation  in  writing,  veri- 
fied by  his  afBdavit  setting  forth,"  etc.,  is  complied  with  when  the  complaint 
has  been  sworn  to  by  any  one  or  more  of  the  plaintiffs. 

Willett  et  al.  v.  Porter  et  at.,  250 

2.  Same, —  Unsound  Mind. — In  a  proceeding  to  contest  a  will,  the  general  allega> 

tion  that  the  testator  was  of  unsound  mind  includes  every  species  of 
unsoundness  of  mind.  Id. 

3.  Same. — Undue  Execution — In  such  a  proceeding,  the  allegation  that  the  will 

was  unduly  executed  includes  duress,  fraud,  and  whatever  else  goes  to 
show  undue  execution.  lb. 

4.  yurisdiction. — Circuit     Court. — Court    of    Common    Pleas. — Change    of 

Venue. — A  proceeding  to  contest  a  will  is  required  to  be  commenced  in 
the  court  of  common  pleas,  but  the  transfer  of  the  same  from  the  com- 
mon pleas  to  the  circuit  court  may  be  presiuned  to  be  governed  by  the 
statute  providing  for  change  of  venue  to  the  circuit  court.  lb. 

5.  Same. — ^The  parties  to  such  a  proceeding  in  the  court  of  common  pleas,  having 

agreed  of  record  that  the  proceeding  should  be  transferred  to  the  circuit 
court,  which  had  jurisdiction  of  the  subject-matter,  and  in  the  latter  court 
having  appeared  and  gone  to  trial  without  objection,  could  not  afterward 
object  that  the  transfer  had  been  erroneously  granted.  Ib^ 

6.  Evidence. — In  a  proceeding  to  contest  a  will  on  the  ground  of  the  unsound- 

ness of  mind  of  the  testator  and  the  undue  execution  of  the  will,  evidence 
of  the  amount  of  property  the  widow  owned  when  she  married  the  testator 
was  held  inadmissible.  '  Jh. 

7.  Same. — In  such  a  proceeding,  evidence  is  inadmissible,  that  the  widow  in  the 

lifetime  of  the  testator,  after  the  will  was  made,  filed  a  petition  for  divorce 
from  the  testator,  then  her  husband,  which  was  pending  at  the  time  of  his 
death.  '  Ih. 

8.  Residuary  Legatees* — Lapsed  and  Adeemed  Legacy. — Where  five  daughters 

were  residutvy  legatees  of  the  personal  estate  of  their  father,  and  one  of 
them  died,  and  three  of  the  others  gave  receipts  to  their  father  for  a  sum 
of  money  in  full  of  all  their  interest  in  the  estate;  the  remaining  daughter, 
^e  one  l^acy  having  lapsed  and  the  three  others  having  been  thus  adeemed 
m  the  lifetime  of  the  testator,  was  entitled  to  the  residue  of  the  personal 
estate.  Gray  et  al.  v.  Bailey  etaL,  349 

9.  Posthumous  Child. — Revocation  of  Will, — Jurisdiction   of  Court  of  Com- 

mon Pleas. — In  a  proceeding  in  the  court  of  common  pleas  to  have  a  will 
declared  revoked  by  the  birth  of  a  posthumous  child,  for  whom  no  provision 
had  been  made,  no  question  as  to  the  jurisdiction  of  the  court  could  be  made 
on  the  ground  that  the  title  to  real  estate  might  be  affected  thereby. 

Morse  et  al.  v.  Morse y  365 

10.  Same. — Party  Plaintiff. — Such  an  action  may  be  brought  by  the  posthumous 
child,  or  by  any  one  mterested,  although  there  be  others  having  a  common 
interest  who  are  not  joined.  lb. 

11.  Same. — Descent. — The  birth  of  such  a  child,  without  provision  for  it  in  the 
will,  revokes  the  will ;  and  whUe  such  a  child  lives,  the  will  is  to  be  deemed 
revoked,  and  the  property  of  the  decedent  must  descend  according  to  our 
statute  of  descents  applicable  to  cases  of  intestacy.  Jb, 

WITNESS. 

See  Continuance,  i,  2. 

I.  Credibility. ^'Comnction  of  Infamous  Crime. — Every  pexsou  who,  after  the 
adoption  of  section  79,  p.  999  of  the  Revised  Statutes  of  1S43,  was  duly 
convicted  of  the  crime  of  treason,  murder,  rape,  arson,  burglary,  robbery. 
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manstealing,  forgery,  or  wilful  and  corrupt  perjury,  was  incapable  ^oT 
giving  evidence  in  a  court  of  justice,  prior  to  the  adoption  of  section 
243  of  the  present  code ;  since  the  adoption  of  said  section  243,  such  convic- 
tion may  be  shown  to  affect  the  credibility  of  a  witness.    CUnn  v.  Cior^,  60 

3,  Same, — It  is  error  to  permit  the  introduction  in  evidence  of  a  record  show- 
ing an  indictment  for  an  assault  and  battery  with  intent  to  commit  a  rape, 
and  showing  an  acquittal  of  the  intent  and  a  conviction  for  a  simple  as&ault 
and  battery,  for  the  purpose  of  affecting  the  credibility  of  a  witness.    lb, 

3.  Assignor, — Qaim  Against  an  Estate. — ^Where  one  sues  as  assignee  upon  an 
account,  or  upon  a  note  equitably  assigned,  and  makes  the  assignor  a  party 
to  answer  as  to  his  interest,  the  assignor  and  assignee  are  not  adverse  par- 
ties; their  interests  are  identical;  and  where  the  cause  of  action  is  filed 
as  A  claim  against  an  estate,  the  assignor  cannot  testify  as  a  witness  for  the 
assignee.  Ketcham^  AdnCx^  v.  Hilt^  64 
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